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NAMES of the CASES. 





A *| Acherly azd Vernon. Page 212, 426 

Page| Auftin and Garvis, 242 

Nonymus, 2, 4, 6, 8, 23, 24, Amys and Jones. 243 

275 285 29) 315 34, 355 36, Anvert avd Ennover. 308, 337 

435 46) 475 $45 §8, 60, 74,|Anderfon avd Murrel. 313 

755 83, 84, 87, 88, 89, 106,| Allcock and Griffith. 318, 327, 337 

114, 129, 134, 138, 145, 150, IST, 398 
153, 1555 158, 163, 164, 166, 169,| Alton avd Cowper. 334 
171) 172, 176, 177, 186, 193, 198,| Arthur avd Vanderbank. 372 
200, 206, 267, 214, 215, 218, 219,| Atcher avd Franklyn. 407 


226, 227, 235, 236, 237, 238, 239, 
241, 252, 253, 257, 261, 264, 269, 
270) 277, 279, 284, 285, 2955 3005 B 
310, 316, 318, 324, 325, 326, 327, 





334, 340, 348, 360, 361, 367, 401, Ird and Philips. 4 

44, 410, 4II5 414, 415, 426, 4415 Barcley avd Howard. 5 

447, 461. Bifhop of Ely and Dr. Bently. 9 
Archer and Squire. 4 Bourn 4nd Willing. 20 
Aſtley and Reynonds. 40 Bowes and Haddock. 29 
Avery and Loving. 60 Bowler and Spinmore. 335 74 
Acherley and Bell, 64.| Burgis and Page. 33 
Arefley and Bell. 114! Blake avd Hutchenfon. 34 
Ath and Mathews, 139, 151 | Burden and Tomiing. $9, 225, 2325 
Athley aud Bradwood, 168, 344, 396 245, 264 


Vot. II. a Bankcroft 
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Bankcroft aud Lofield. Page 40, 124) Baycroft avd Lifter. Page 413, 419 
Bourn aud Speak. $2, 195 | Blagrave avd Hopkins. 415 
Bell aud Acherly. 64} Bridgeman and Skinner. 418 
Bifhop of pony and The Mercers Com-| Burley avd Harris. 422, 430 
any. 64, 108, 1455 157, 170 Boorlace azd Doc. 424 
Bifhop of Landaff avd The King. 72, 189, | Boyle azd Hinfhaw. 459, 469 
371 | Bourdoy and Goodtitle. 461 
Burrey and Perry. 79, 84, 113, 155 | Brand and Shepherd. 4.63 
Bell avd Atefley. 114.| Burton and Badly. 469 
Brown and Langley. 118 | Badly avd Burton. ibid. 
Baynes, aud Reeves. 120 
Bailiff; Burgeffes, and Commonalty of Cc 
the Town of Ipfwich azd Johnion. ibid. ’ 
Blakeman aud Goff. 126 Cin and Young, 7 
Billingſſey and Taps. 137, 138 Chace and Slaughter. 15 
Buckle aud Brown. 143 | Coffet and Freemen. 21 
Brown and Buckle. abid. | Chapman azd Lane. 31, 36 
Bird azd Smith. 154.|.Churchman and Probyn. 35 
Bigley and Pechey. 161 | Cope aud Marſhal. 58 
Ball avd Knight. 164, 194. | Corteffes avd Munes. "9, 83 
Bradwood and Afbley. 168, 344, 396| Cortefoes and Perry. 92, 103, 128 
Bailey and Dolben, 1975 263, 278} Cortefoes and Munes. 98 
Bevis and Evans. 182 | Catherol avd Cowper. 103, 117, 248 
Bank of England and Morris. 183, 374 | Cowper and Catherol. ibid. 
Beach and Johnion. 186, 277 | Chapman and Eafton. 100 
Butterfield azd Nichols. 200 | Chapman avd With. 130, 1315 137 
Banks avd Doyley, 216 | Chapman avd Preftland. 136 
Berington aud Barker. 217 | Cock azd Wilkins. 131 
Barker and Berington. ibid.| Charleton and Hornby. 134 
Bovey and Busby. 220} Champion avd Osbaldifton, 136 
Busby aud Bovey. ibid. | Cole and Cockerel. 146 
Brown azd Williams. 231, 416| Cockerel avd Cole. tbid. 
Bumfield avd James. 232 | Cowel aud Waller. 154 
Borrow and Doyley. 238 | Crofley and Jacobs. 156, 179 
Barow and Macartny, 2515 255 | Chapman and Reed. 160 
Bufhel azd Herne. 253, 262, 260 Cowper avd Norman, ibid. 
Bury and Ruffel. 254.| Chapman avd Lamb. 168, 212 
Bancroft avd Charleton. 266, 274 Crompton and Den. 189, 382 
Brickland aud Denail. 292 Countefs Dowager of Winchelfea and 
Bell and Wyat. 295| Higden. 193 
Bifhop and Stacey. 298 Chadock avd Laughton. 219 
Brooks azd Godwyn. 306, 311 Cock and Vivyon, 243, 384 
Budder and Wirley. 313 | Cowper and Lethely. 246 
Bifhop and Thomas. 320, 325 | Court and Gilbert. 263 
Boyce and Naylor. 322 | Charleton avd Bancroft. 266, 274 


Beck and Hootle. 


328 City of London and Sir Fifher Tenth. 


Baynes and Pettifer 231 266, 295, 333 
Boucher avd Smyth. ibid. | Crawford and Shepherd, 2795 286 
Bithop of Lincoln avd Dr. Wilmot. 340 Collins azd Oates. 291 
Bracey aud Dawfon. 342, 382 Crifp and Elliot. 294, 305 
Brown and Chapman. 344 Clark and Paget. 294 
Burdy and Hofier. 369, 405 Collins avd Hod{den. 305 
Burtlet avd Smyth. 412 , Crifp and Farr. 321 
I ; Cockel 
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Duffield avd Martin. | 


Cockel avd Wilcox. Page 324 | Doe and Roe. Page.323 
Crown and Murrey. 3295 335 | Donalt azd Lowther. 336 
Cowper avd Alton. 334 | Dr. Willmot avd The Bifhop of hee 
Chapman azd Brown, 344 340 
Croft avd Middleton. + 351 | Dawfon and Bracey. 342, 382 
Clark avd Smyth. 354 | Doddridge and Rand. 378 
Chapman and Hall, 362 | Davnifh avd Murtin. 3735 4323 449 
Clever aud Jorden. ibid. | Desbordes and Horfey. 389 
Carey and Hintol. 3635 436, 449 | Doltery avd Read. 392 
Chart amd Withers. 363 | Dod and Chance. 405 
Cumber avd Hill. 364, 443 | Duboys and Hancock. 411 
Cathgut and Redhead. 373 | Day and Seirl. 419 
Corbret and Falhers. -386 | Doe and Boorlace. 427 
Coleby and Jenkins. 401 | Dobs and Pafcher. 431 
Chance avd Dod. 405 | Daunnage avd Watkins. 434. 
Cob and Evererd. 497 | Devnilh aud Mirkins. 432 
Cartwright avd Hablethwate. - 438! Dunce and Ward. 453 
Cowper and Mapfon. 444, 4.70 
Cafwell and Norman 450 
Cotton avd Palmer. 460 E. 
@Clerk avd Crow. 4:63 A 
Crow and Clerk. ibid. Ly and Morant. 66 
Eaſton avd Chapman. 110 
Evelyn and Evelyn. 118 
D. Elliot azd Machin. 127 
; Eads and Mafon. 139 
Oufet aid Hayward. 6 | Eyles and More. 145 
D Dr. Bently azd Bifhop of Ely. 9 | Evans aud Bevis. 182 
Dilly and Polhill. 42, 55 | Evans and Hamerton. 188 
Davis aud Martin. 275 47} Elliot avd Crifp.. 2945 305 
Duncomb and South-Sea —— Ennover and Anvert. 308, 337 
Deemes aid Panſton. Evererd and Cob. 407 
Duffen and Forwood, ~ + 
Dowfen and Hayward. ibid. 
Darby and Pool. 675 1995 275 F. 
Dempfey aud Sword Blade Company. 69] | 
Dickenfon avd London Affurance Com- Pa and Hughes. 10 
pany. 78 Freeman and Coſſet. 21 
Doe and Jones. 126 | Foreft avd Holt. 30 
Doyly and Daniel. 153 | Forwood and Duffen. 59 
Daniel aud Doyley. ibid. | Faulconberg and Legh. 68 
Dolben and Bailey. 177, 263, 278 | Ford aud Ruffel. 94 
Dobfon and Dobfon. ¥80, 207, 443 | Floyd aud Jones. 101 
Den and Crompton. 189, 382 | Francis avd Naſh. 225 
Daniel avd Purkhurft. 2145 220 | Far and Crifp. 321 
Doyly aud Banks. 216| Fofter and Grayham. 341, 428 
Draper avd Launce. 221 | Fletter avd Shawn. 344, 360 
Doyley avd Burrow. 238 | Falhers and Corbret. . 386 
Dale aud Motham. 2545 291 | Franklin avd Archer. 407 
Damon avd Jollieffe. 2855 306 
Darbey and Gould, 2755 342 
Denail and Brickland. 292 
298 G. 
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op 

Cen and Pettoe. Page 10, 90 
142 

Gordon aid Martin. 13 
Green and Parrot. 32 
George avd Norman. 51 
Gibbons azd Meed. 75 
and Glover. 103 

Goff and Blakeman. 126 
Grindel and Philips. 131, 150, 
Godley avd Hall. 142 


157, 1965 379, 463 
209, 229, 355 


Gates and More, 
Gore avd Gore, 


Grofs and Paterfon. 22" 
Garvis and Auftin. 242 
Gilbert avd Court. 263 
Goodright avd Jury. 264 
Gould and Darby. 2495-302 
Godwyn and Brooks. 306, 311 
Guibert avd Jones. 307 


Griffith avd Allcock. 318, 327, 3375 398 


Gregory and Warren, 319 
Grayham and Fofter. 34.1 
Gardiner ard Stacey. 387, 428 
Ginkins azd Price. 415 
Grovener and Jafper. 457 
Goodtitle azd Bourdoy. 461 
H. 

ye and Manucaptors of Pullen. 

1 2 
Huggins avd Wilcox. 5 
Howard and Barcley. ibid. 
Hayward azd Doufet. 6 
Harrifon azd Mitchel. 8, 155 20 


Hughes and Fifher. 
Holt avd Ward. 


12, 173, 176 
Hodington anzd Pinkard, I 


Hepworth and Pullen. 23 
Haddock and Bowes. 29 
Holt and Forett. 30 
Hutchenfon and Blake. 34 
Hayes avd Warren. 555 715 140 
Hayward and Dowfen. 59 
Hamerton and Pool. 65 
Hanbury and Roffey, 76 


Halfey aud Mullins, 
Hart avd Harrifon. 
I 


94 


Harrifon and Hart. 
Halpen and Hatch. 
Hatch aud Halpen. 
Harris and Myers. 
Holden avd Lomax. 
Hulley aud Petty. 
Hornbey and Charlton. 
Hall azd Godley. 
Howel and Walker. 
Harvey and Maynard. 
Holdfaft avd Thruftout. 
Hancock and Yeates. 
Hewke aud Whight. 
Hayward and Newton. 
Honeby aud Lomax. 
Hamerton aud Evans. 


Page 10$ 


a2, 
131, 


146, 


109 
ibid. 
125 
146 
136 
134 
142 
145 
149 
159 
171 
174 
177 
178 
188 


Higden avd Counteſs Dowager of Win- 


chelfea. 
Hooker aud Hooker, 


Hurghley avd Winchlet. 


Hixon avd Winch. 
Huggins and Shirley... 
Harvey and Syliard. 
Hall 4nd Traverfe. 
Heeman and Jones. 
Herne avd Buhhel. 
Hoskins avd Squire. 
Hughes avd Winter. 


Homes avd Mendes Cefars. 


Harvey and Travilcock. 
Huſt and 
Hodsden and Collins. 
Hutchins avd Smith. 
Holdfaft and Woodby. 
Hootle avd Beck. 
Holloway and King. 
Hall avd Chapman. 
Hughes and Stout. 
Hintol avd Carey. 

Hill azd Cumber. 
Hofier azd Burdy. 
Horfey aud Desbordes. 





6| Horn avd Wood. 


Hancock avd Duboys. 
Harris and Reney. 
Hopkins azd Blagrave. 
Hollowday and Pit. 
Harris avd Burley. 
Hide avd Reynolds. 
Hemmet avd Hughes. 
Hughes and Hemmet. 


200, 232, 


253 260, 


28 


363, 435, 
367, 
369, 


413, 


422, 4.33, 
422, 


Heblethwate avd Cartwright. 


105 | Hayes and Metcalf. 


193 
379 
206 


216° 
223 
234 
243 
252 
262 
261 
267 
294 
284. 
286 
305 
309 


Hinfhaw 
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St. Margaret’s Weftmintter. 


Hinfhaw and Boyle. 


Page 459 49 
Hickfon and Smith. 465 


—F 
Ones and Smith. . 14 
Jones and Stanley. 64 
ones aud Floyd. 101 
Jackſon and Shepherd. 114 


Johnfon and The Bailiffs and Commo- 
nalty of the Town of Ipfwich. 120 
Jones and Doe. 126 


Jacobs and Crofley. 156, 179 

‘Johnfon and Beach. 186, 277 

Jenner and Padington. 186 

James and Bumfield. 232 

Jones and Amys. 243 

Jones and Heeman. 252 

Innis avd Sinclair. 256 

Jury and Goodright. 267 

ollieffe avd Damon. 285, 306 

Tronfon and Tonfon. 300 

Jones and Guibert. 307 

Jordon and Cleves. 362 

Jenkins and Coleby. 401 

Jones and Rennick. 414 

Jennings and Kerridge. 451 

Jaſper and Grovener. 457 
L. 

J Dams. I 

Empfom. 2, 255 665 171 

Clendon. 6 

Abel. 8 

| Inhabitants of Luthborough. 

13 

Theed. 16, 73 

Bently. 19, 22 

Morris. 21 

The : Macajah. 24 

King avd \ Dr. Brown. 26 

Freeman. 28 

Nelfon. 445 74 

Melfham. 48 

— of Nottingham. 56 

Lane. ibid. 

Spretbury. 60 

Paxton. 62, 66 


Wakelyn. 65 | 
Biſhop of Landaff. 72, 189 
Vou. II. 





“4 
Page 76 

Heber. "1, 108 
Burford. 80 
Philips. ibid. 
Rofe. 82, 111 
Purfore. 84 
Franklyn. 85, 88, 90 95> 


106, 117 

frm 89 
Pool. 93 
Inhabitants of Drakematt. 
995 112, 1255 135 159s 
1795 198, 458 

Pownal. 102 





‘Bell. 105 
Stephens. 11 
Nutt, 114 
Inhabitants of Horneby. 115 
Toms. 123 
Lofield. 128, 152, 193 
Juftices of Willingford. 132 
Smith. 133 
Beamond. 138 
Pexly. 143 
Bowden. 144 
‘The 2 Paterfon. ibid. 
King and | Lady Lawley. 147 
Britton. 1475 172 
Bolton. 149 
Inhabitants of Ruffborough, 
165 
Jose 138, 166 
Walker. 172 
Bifhop of Lincoln. 173, 1 98 
Smith. 174 
Jenner. 183 
Stephenfon. 19E 
Inhabitants of Woodbury. 
192 

Knock. 200 
Sir John Auftin. 203 
Clendon. 206 

| Inhabitants of Woodfterton. 
207, 2475 285 

Palmer. 213 

| Hayward. 214 
Stergeon. 219 
Medlicoat. 221 
Davis. 222 
Short. 224 
Harvey. 225 
LLangley. ibid. 
b Truftees 
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(Truftees. of Kingfton Turn- | _ f Mitter. Page 353 
pike. Page 423, 273, Sir Watkins Williams Wynn. 
288 390 
Baß 228 Aldermen of the City of 
Rayner. 232, 293 London 298 
Taylor. 238, 280.320, 316 Bartlet. 400 
Jones. 239 Ellams. 4025 440, 445 
‘Frentineer. 241 Blumfield. 408 
| Lynn. 242 Malet. ibid. 
Amys? |. 244, 296 Juftices of the Peace of the 
Pickley. 244 275, 321 County, of Surrey. 410 
} Mather. 249 .Gibfon, 412, 418 
| Eyres. 250 Helfop, 41.3 421 
Adey. 253 Tyrer. 417 
Wothrington. 254, The Betfworth, 420 
Jordan. 260 | King avd) Archer. 424 
| Cotton. 2#%y 261, 282, Juftices of Peace of Lan- 
| 313 cafter. 43.0 
. Purfehoufe. 264. Refit. 436 
Mayor of Efham. 236, 265 Scolden, 436 
Jeffs. 266 Witchurch. 447 
Crifp. 271, 276 | Pool. ihid. 
Juftices of Shrewsbury. 272 Brooks. 449, 468 
| Butler. . 283 Winnyat. 451 
| Fuller. 287, 396 rien. ibid. 
Dr. Earbury. 2935 34.6, 374 ap. 58 
gu’. 1 < Robinfon: i 299 Bartlet. Me 
pen 77? Haipyn. ibid. Lloyd. 466 
Sandys. 301 | Kingsford and Mathews, 78 
Loyd. 302, 310, 338 | King azd Mitchel, 143 
Inhabitants of Langley. 309 Knight azd Ball. 164, 194 
| Jokam. 3115 323, 339 | Kampier and Wright. 257 
| Pinder, | 315 | Keary and Tasker. 317 
Mayor of Shrewsbury. 317, King and Holloway, 336 
3945 440, 457 | Kent and Kent. 358, 386, 441 
Mathews. 319 | King and Pathow. 385 
Tallard, 328, 345 | Kitchenham and Wells. 388, 405 
Kempfon. 329, 365 | Knipe avd Payman. 407 
Latter. 330, 364 | Kerridge and Jennings. 451 
Sympfon. 330 | King aud Proctor. 454 
Holford. 330, 350 
Hurft. 345 
Harper. 349 | L. 
Bihhop of Litchfield and Co- |: 
venty. 365, 428 | 1* and Chapman. 31, 36 
Griffin, 368 4 Lofield and Bankcroft, 40, 124 
Duffin. 370 | Loving and Averey. 60 
Trew. ibid. | Lady Baulconberg aud Legh. 68 
Inhabitants of Rippon. 342 Legh and Lady Faulconberg, ibid. 
Sir Corbet Kynafton. 348 | Love and White. 74 
De Veil. 379 Leel aud Smith. 76 


Commiffioners of Sewers of , London Affarance Company avd Dicken- 


Lincolnſhire. ibid. fon. 


4 Langley 
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Langley gud Brown, 
Lomax nd Holden, 





Leonard avd Warren. 133 
Lunden gud Wildifh. 149 
Long azd Oldham. 165 
Lamb avd Chapman. 168, 212 
Lomax azd Honeby. 178 
Launce azd Draper. 221 
Laughton and Smith. 229. 395 
Lethely ad Cowper. 246 
Leehill avd Reynolds. 2535 260, 276 
Langfield and Walmefly 279 
and Ling, 280 
Lacey and Ruffel. 305 
Lother and Donalt. 336 
Lofty and Stephens. 338 
Law and Law. 390, 401 
Lifter aud Baycroft. 413, 419 
Larkin aud Robinfon. 435 
M. 

Anucaptors of Pullen aud Hep- 
worth. Hs; 2 
Mitchel avd Harrifon. 8, 15, 20 
Martin avd Gordon. 13 
Morris end Redwyn. 26 
Martin and Davis. 295 47 
Miles azd Wolfham. 43 
Martin avd Moor. 44, 89 
Moor and Martin. . ibid. 


Mercers Company a#d The Bifhop of 

London. 64, 108, 145, 1575 170 
Morant and Ely. 66 
Meed and Gibbons. 


75 
Mathews and Kingsford. "8 | 
Munes and Corteffes. "9, 83, 95 


Maynard azd The Manucaptors of Har- 








yey. 88, = 
Morris and Pierce. 
Mullins azn Holfey. 7 
Manos avd Wilfon. 110 
Molden and Sir William Stanhope. 116 
Myers and Harris. 125 
Moreland avd Winter. 125, 129 
Machin avd Elliot. 127 
Midget and Tirrel. 134 
2} and Mortis. 135 
Mafon avd Eads. 139 
Mathews and Ath. 139, 151 
Mitchel avd King. 143 
Moor aud Eyles. 145 


Page 118 | Maynard and Harvey. 
125, 146 | More ad Gates. 





Page 146, 149 
1575 196, 3795 463 





Morris azd The Bank of England. 183, 

374 
Morely: and Morris, 185 
Morris avd Morely. ibid, 
Manfel avd Manfel. 187 
Manby azd Manby. 202 
Major and — 224 
Martin avd Richardfon. 233 
Marcartny avd Barow. 257, 2a 
Mottram avd Dale. 254, 201 
Moreton avd Turner. 271 
Mendes Cefars and Holmes. - 284, 294 
Martin avd Mutfield. 286 
Mutfield aud Martin. ibid. 
Martin aud Duffield. 298 
Marriford and Ray. 309 
Murrel avd Anderfon. 313 
Mariner azd Thruftout. 323 
Markweth azd Weltwood. 327 
Murrey and Cown. 320, 335 
Mills avd Shakefpear. 336 
Middleton avd Croft. 351 


Murtin azd Davnifh. 3935 432, 449 
Manucaptors of Donelly aud Spencer. 


388 
Mirkins avd Devnihh. - 432 
Mapfon -azd Cowper. 444, 470 
Metcalf azd Hayes. 456 
N. 
Orris avd Le Neve. 26 
Newman and Weft. 47 
Norman aud George. 51 
Norman and Cowper. 160 
Nichols aud Swordpainter. 167, 163 
Newel aud Twifeldon. 163 
Newton and Hayward, 177 
Nichols avd Butterfield. 200 
Norton avd Throgmorton, 218 
| Nath azd Francis. 225 
Norman and Sir George Cafwell. 226 
Nefs and Oates. 304 
Naylor and Boyce. 322 
Norman azd Cafwell. 450 
Neal avd Peifely. ibid, 





A TABLE of the NamEs of the CAsEs 





O. 
Sbaldifton avd Champion. Page 136 
Oldham azd Long. 165 
Osborn and Oyle. 268, 337 
Oyle and Osborn. 268, 337 
Oates and Collins. 291 
Oates aud Nels. 304 
P. 
Hillips azd Bird. 3 


Pettoe aud Goodtitle. 


10, 90, 142 
Pinkard avd Hodington. 16 


Pullen azd Hepworth. 23 
Parrot avd Green. 32 
Page and Burgis. 33 
Probyn avd Churchman. 35 
Polhill azd Dilly. 42, 55 
Panfton aud Deemes. 58 
Marthal and Cope. ibid. 
Pool aud Hamerton. 65 
Pool aud Darby. 67, 199, 275 
Perrey avd Burrey. 79, 84, 113) 155 
Pierce avd Morris. 88 
Perry and Cortefoes. 92, 103, 122 
Palmey avd Swan. 128 
Preftland avd Chapman. 130 
Petty avd Halley. 1315. 130 
Philips azd Grindal. 131, 150 
Perington and 144 





Parifh of North Fetherton and Parifh of 


Horfington. 148, 152 
Pechey and Bigley. 161 
Patton avd Smith. 181, 197 
Padington aud Jenner. 186 
Purkuft avd Daniel. 214, 220 
Parerfon and Grofs. 227 
Pit avd Still. 270, 276 
Paget avd Clark. 294 
Price aud Webb. 323 


Pettifer avd Baynes. 331 
Parifh of Oakhampton azd The Parifh of 


Kent. 360 
Pathow and King. 385 
Pigot aud Stibs. 399 
Pitcher avd Rinter. 406 


Payman azd Knipe. 407 
Parifh of Thatcham aud The Parith of 
Bucklebury. 413 


Price avd Ginkins. Page 415 
Parifh of Hever amd The Parith of Sun- 


dridge. 420 
Pit avd Hollowda 22 8 
Pafcher and Dobe: Mote at 
Peifely avd Neal. 450 
Proctor and King. 454 
Palmer avd Cotton. 460 

R. 

 Obinfon and Tool. 3 
Redwyn and Morris. 26 
Reynolds and Aftley. 40 
Rawlinfon and Smith. 48 
Rebow avd Skinner. 73 
Ruffey aud Hanbury. "6 
Ruffel avd Ford. 94 
Reeves and Baynes. 120 
Reed aud Chapman. 160 
Raper avd Wilkinfon. 174 
Rugg and Spring. 203 
Richardfon aud Martin. 233 
Reynolds avd Lehill. 253, 260, 276 
Ruffel and Bury. 254 


Ruffel avd Stephens. 268 





Richardfon avd Roynes. 284 
Roynes avd Richardfon. ibid. 
Ruffel and Lacey. 305 
Ray and Marriford. 309 
Roe and Doe. 323 
Redhead and Cathgut. 33 
Rand and Doddridge. zbid. 
Read and Doltery. 392 
Rinter azd Pitcher. 406 
Reney aud Harris. 413, 420 
Rennick and Jones. 414 
Reynolds avd Hyde. 422 
Robinfon and Larkin. 435 
8. 

Saute and Archer. 4 
Smith and Jones. 14 
Slaughter avd Chafe. 15 
Seymour and Winnyat. 32 
Spinmore aud Bowler. 335 77 
and Smith. 34 
Salford avd Storeford. 39 
Storeford and Salford. ibid. 
Smith avd Rawlinfon. 48 


4 South- 
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South-Sea Company avd Duncomb. Page 


Speak and Bourn, 
Stanley and Jones. 


$2, 195 


64 


Sword-Blade Company avd Dempfey. 69 


Skinner and Rebow, 
Smith and Leel. 
Seagrave. and Williams. 
Shepherd and Jackfon. 


Sir William Stanhope avd Molden. 


Swan and Palmey. 
Smith avd Throgmorton. 
Salter avd Williams, 
Smith azd Bird. 
Swordpainter avd Nichols. 
Smith avd Wabher. 
Smith and Patton. 
Spring and Seek. 

Seek aud Spring. 

Spring azd Rugg. 
Shirley avd Huggins. 
Smith avd Laughton. 


161, 
180, 


223, 


Sir George Caſwell and Norman. 


Syliard avd Harvey. 
Sinclair avd Innys. 
Squire and Hoskins. 
Stephens aid Ruffel. 
Still avd Pit. 

Shepherd aud Crawford. 
Stacey azd Bifhop. 
Smith and Weele. 


Smith aud Hutchins. 
Southwell avd Wells. 
Stout and Hughes. 
Smyth avd Boucher. 
Shakefpear cad Mills. 
Stephens and Lofty. 
Strawn and Fletter. 
Smyth and Clark. 
Stephens avd Stephens. 
Starcy and Gardiner. 


Spencer ad Manucaptors of Donelly. 


Stubs avd Pigot. 
Smyth avd Burtlet. 
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Hepworth and The Manucaptors of Pullen. 


ed, that there had been no Capias taken out againſt the Com wi 
Principal, and upon this Iſſue was joined with a prout pa- PH hey, 
_tet per Recordum. But notwithitanding this the Oetendants 
Delivered afterwards a Oemurrer, which the Attorney fo the 
Plaintiff accepted, but did net join tn Demurrer. And now 
992. Agar moved, that the Court would {et this Demurrer aide, 
upon account of its having come tn irregularly. Che Chiet 
Juftice was not in Court. pan which Judge Page fatd, that 
tf the Plaintiff had not accepted of the Demurrer, he might 
Habe figned bis Judgment ; and fa he obferved, tt had been 
Determined; but by accepting of it, there is a Difcontinuance | 
made in the Proccedings; fo2 which Realon he thought, the vide por. 
Plaintiff could never have Judgment. Accordingly the Court 
made no Rule. 


1 N a Scire facias againſt Bail, one of the Dekendant's plead: How far the 


The King and Adams. 


R. Strange moved for a Rule upon the Clerk of the Peace vow far the 

of the City of London to pap the Cofts, which he Had court will 
Occafioned by returning an Judiement with a Caption Anno order an OF 
quarto, Whereas tt ſhouſd have been Anno tertio, upon a Certio- palo attr 
rarita the Sittings of Nifi prius at Guild-Hall ; by Means OF reGed to, to 
which the Defendants was acquitted there. Accordingly the paycheCoks. 
Court mate a Rule ta thew Caule. Chie Juttice ablent. 


Vor, Il, B The 
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The King and Empfon. 


ppeiarane R. Agar moved to quaſh fame Dyers of Sewers upon an 
quafh an Erception, that the Fat was only laid by CHay of Rect- 
Orderof tal, With a quod cum ad hanc Seffionem prefentatum fuit. Accoꝛd- 
Seflions ,, inglyſa Rule was made to thew Caule. Chet Juſtice abſent. 


Vide po . 
Anonymus. 


* ae Ms Wirley moved, that the JD20fecuto2 might give a Mote 
———— of the Place of his Abode ; and that after Plea pleaded, 
liged to give JuDge Page Doubted, whether this Motton was not now too late. 
» a Note in Wut Judge Probyn faid, an Qk of {Parliament has allowed it, 

ioe of (and therefore he thought tt might be made at any Cime. Qe- 
bode, COMWINGTY Judge Page pronounced the Rule, that the Polecutar 


as doͤnm ve it. Chick Juttice abtent. 


Hepworth and The Manucaptors of Pullen. 


Vide ante f Ren: Perſons had been Bail in this Cafe, and upon a 

* Scire Facias bꝛought on the Bail-piece, tea of them ban 
pleaded no ſuch Recenntzance. However 992, Cunningham came 
now and informed the Court, that though the ames o€ theſe 
tho Defendants were put into the Recogntzance, pet in Fat 
they were no Wiaps peivy to it. And therefore he moven, 
that it might be referred to the Wafer to thquire, whether 
thep were pubp to this oꝛ not. Accsrdingly the Court made a 

Vide pot. ule, that it might be fo. Chief Juftice abſent. 


Anonymus. 


How far the PN an Aktion bought upon a Promiſſoꝛy Mote hy Sawbridge, 
——— i one of the South-Sea Directozs and another. Setieant Chap- 
fo plead’ pel mobed, that the Defendant might plead thee Pleas, Non 
three Pleas. Affumpfit, Non Affumpfit infra fex Annos, and the Statute of 
What that 7 Geo-1- which vefts the Cates _of thele Diredors in the 
be faid ro be Wands of Crufices, and makes the Diregors tncapable of bring⸗ 
a Pleain ing any Ation themſelves, o2 of having any bought againit 
Bar or the them. 92. Fazakerly objeited onthe other Site, that this lat 
Sobftance of Piea, was in Abatement and not tn Bar; for which Reavon 
Abacement. De Cubmiutted it, it was not within the Statute for the Amenv- 
ment of the Law, which allows of pleading Double, Wut the 
Serjeant (etd, it had been determined, that this was a Plea in 
War. Aid Judge Page obferbed, that tf a Wan promifes ta 
fir, and ane of them Releales, thts ts a _Dilcharge again ail. 
Accowinagly the Wotion was allowed. Chief Tufitce abſent. 


4 Bird 


fdr Teia.’5Geo. gr. 8 


Bird and Philips. 


O N Rule to thew Caule, why the Defendant Mould not have How far the 
Liberty to withdaw his Plea, and likewiſe to piead Dou- Court will 
bie. 52. Reeves (aid, that the Cale was, that an Aiton of Co- sive Hiberry 
Denant was brꝛought tarecover the PPenaltp contained tn certain , pjea, 
Qrticies of Anreement, relating to Purney-Bridge ; the Purport 
of which Articles among other Chinas was, that tf the De- sow far the 
fendant ſhould happen to be appointed by the Commiſſioners £0 Court gives 
build the Botdge, the Plaintiff ſhould habe a Share init. Pow Liberty to 
the Declaration charged, that the Defendant was appointed to eleaddouble. 
build ft by the Commiflioners ; but that he_had nor iet the 
Pldintiff Have a Share tn tt, Co this the Dekendant plead- 
ep Nil debet, and upon that the Plaintiff Demurred, and gave a 
Rule for jatning im Oemutrer, which would have been out be- 
foze the End of the latt Gacation; but the Defendant did join in 
DOemutrer in Cime. And the firft Dap of this Cerm MWetian 
Was made, that the Reco might be a Concilium. IMotwith- 
ſtanding this the Defendant obtatned the fame Day this Rule 
for ſhewing Caule, which be hoped, accading to the State of 
this Cafe, there was no Foundation; for Serjeant Chappelonthe 
other Side fain, that if the Ocfendant had not jotned tn De- 
murrer, it would Have been beyond all Queſtion clear, that the 
Rule for hewing Caule had been proper ; fo that the Joinder 
in Oemutrer is the only Ching, which makes the Difficulty. 
And as to that, he fatd, the Oefenvant was under a neceflity 
of Doing it, otherwite Judnment would have heen figned agatntt 
him. De Did agree it might be {aid poMbly, that the Defendant 
fhould have taken out a Summons at a Judge's Chamber ta 
habe got the Cime enlarged fo2 ſigning Judqment ; but he 
obferved, that_all the Judges of this Court were at that 
‘Cime out of Cown ; and therefore that Objection was fufici- 
ently anfwered. Chen asta the Recows being made a Con- 
cilium, be fatd, 952. Reeves had agreed, that this Rule was mate 
thie fame Day, and the Court would net tnguire which Wottan 
was mate firft. Che Chief Juftice and the Keſt of the Court 
Declared themfelves to be of the fame Opinion; and accord 
Ingip the Rule was made abſolute. 

N. B. Che Joicas were, that there was no ſuch Covenant in 
the Articles ; and itkewite that the Commiffianers did net ap- 
point the Oefendant, 


Robinfon and Tool. 


R. Theede made a Complaint ta the Court, that the Plain- How far the 
tiff bad put tn a prelty and impertinent Declaration ; Cour: will 
for be had made four Counts upon one and the fame ote, bp dive thar 
japing it only ober Different CUaÿs, and likewife bad two other Cucina 
Counts upon an Indebitatus Affumpfir, and two moꝛe Upon a Quantum Declaration 
meruit ; whereas tn truth that fingie Mote was the onip Mat- shall be 
ter in Queſtion. Foꝛ which Realon he moved, that tt —— ſtruek out. 
e 
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be referred to the Dafter to inquire, whether thefe Counts were 
fo? one and the fame Cauſe of Aiton. Accordingly the Chief 
Suffice abfent, the Court made that Rule. 





Anonymus. 


How far the R Robinfon mop J oe. ge — 
Courts of ed fo2 a Preohibition to he direFed to 
Law will M 2, Bettefworth fo2 fitft granting Adminiffratfon to 9925. 
grant a Pro- Harrifon, Sifter toa the Deceated, and afterwards citing her to 
bibicion ta (helo Caule, why thete Letters of Admintfiration hould not be 
vor ree revoked, and a nem Adminiffration granted to 9528. Welden, 
nitration. ſuppoſed to be the Decealed’s Wife. ibe fata in the Cale of 
Sit George Sands, Sid. 179. this was finally ſettled, that though 
the Cecichaftical Courts have it tn their Elediton either to 
grant the Avmintfratton to the Uitte o2 the nert of Kin; pet 
when they have granted tt ta one of them, thep babe erecuten 
theit Authority, and cannat afterwards grant it to the other. 
Judge Page fatd, where-eber there ts a nearer of in to the 
Decealed, than the Perſon ta whom thole Courts have granted 
Aominiffratton, thep map certainty revoke it, and grant a new 
Adminifiration to the nearer of in. De fara likewile, that thep 
map revoke fuch Adminiſtration, where a Gill happens after- 
Wards fo be found. But on the other Hand he obferved, the 
Rule was undoubtedly certain tn the Confiruston on the Sta- 
tute af Hen. 8. that where thofe Courts habe granted it to the 
Wike 02 nert of Kin, thep cannot afterwards grant it to the 
Vide pot, Other. Accowingly, the Chief Juſtice abfent, he made a Rule foz 
Hewing Caule, whp a Poobibition Mould not be granted, 


Squire and Archer. 


How farMo- FN an Gition upon the Cale fox Oilapidations, 992. Lambert 
Poe che mobbed, that Money might be brought into Court and 
io Cearr ſtruck out of the Declaration. Wut Judge Page fad, thele 
where the Mottions ate never granted, where the Oamages are fo 
Damages are Dery uncertain. And therefoze never allowed tn Covenant 
very uncer- foꝛ want of Repairs. We fain too, that formerly thele Mo— 
vege tions be bas known refuled ever in Quantum meruits. Accord⸗ 
ingly, the Chief Juſtice abfent, the Court thought proper not 
to make any Rute. 


Wilcox 
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Wilcox and Huggins. 


Dee Batter now coming ot to be argued again, the vide ante 
Court declared themfelves unanimous tr Opinion, that Vor 335 
twhere-ever the Statute of Limitations takes place in the Time 34% 38+ 
of a Ceftata? tt Hall tun on in the Cime of the Executor; and 

though the Aion bought by the Ceftator to take the Cafe 

Dut of the Statute cannot properly be (aid to be continued in the 

Cime of the Crecutoz, pet the Executor mul commence his 

Aion within a reafonable Cime after the Probate of the Tart; 

and fo muſt an Admintitrate2 within a reafonable Cime after 
Letters of Adminiffration granted, of the Realonablenels of 

that Cime the Court, they faid, were the proper Judges. 

Che Chief Juftice and Judge Lee declared their Opinions to be, 

that the Statutes prelcribing a Pear as a_vealonahle Cime 

in another Cafe was a pooper Rule tv guide the Dilcretion 

of the Court in this. But, asin the prelent Cale the Plain⸗— 

tiff Had {ain 4 a very unreafonable Cime, the Court pa- 
nounced theit Judgment for the Defendant. 


‘ 


Barcley and Howard. 


Re a CUrit of Erroꝛ on a Judgment by Default in the WhenaWric 
Common Pleas in_an Aéion upon feveral Pomifes, of Error is 
ant of an D2iginal and Tarrant of Attorney was afliqned for pre 
€rro.. Che Defendant in Erro2 came tn Gratis and pleaded In certiorari 
nullo eft Erratum, which bis Countel now agreed was a Con- may go to 
feflion of the Errorꝛs. Wut pet fubmitted it, that the Court inform the 
might award Certiorari’s notwithſtanding ad informandam confci- ——— of 
entiam Curie; and the Fat he fad, was, that there were both an jvctwih- 
Driginal and a CUarrant of Attoꝛney. Che Court accordingly tanding the 
Declared their Dpinians to be, that though the Party confeiles Parcy_has 
an €rro2, where there is none, they map award a Certiorari — the 
in Gffirmance of a Judgment, accowding to the Cale of" 
Carlton and Mortagh, which 18 in Salkeld 268. But pet Whena Writ 
they thought it neceflarp, that there thould be fome Evidence of Error is 
iden them, that there was an Original and a Warrant of roveh and 
ttorney. pon which the Defendant in Crrovs Counlel (at, gant comes 
he had an Affidavit to that very purpole ; and accodingly the in Gratis, 
Court immedtately granted one Certiorari ta the Chief Juſtice and pleads 
of the Common jPieag, and another ta the Cuftos Brevium. And " nulla eft 
a few Daps after in the Cale of Smith and Dod, the Court vr fe, 
dered the Cauſe to ſtand over in the Paper for the ithe Rerſon, mat be a 
though the arty had not uch Affidavit prelent. Confeffion of 


the Errors. 


Vor. II. C Doufet 
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Doufet and Hayward. 


The Manner ii HE plaintiff declared againk the. Defendant, as Clericua 
of declaring Domini Regis coram ipfo Rege ; ta this he pleads, that he twas 
seat a a Filizer of thts Court, abfque hoc, that he wag Clericus Domini 
; Regis coram ipfo Rege; and to that the Plaintiff nemurs. 2. 
Strange was nsw Counfel for the Oefenvant, and (aid, that he 
fubmitted it in Point of Late, the Defendant was not one of 

the Clerks of the Court. Wut admitting he was, pet be ought 

to have been deſcribed by the proper Mame ot bis Dice bp 

which he was admitted and entered tn the Book, which ts kept 

fo2 this jurpofe. De did agrec, that tn Suits againſt Attowntes 

again the Chiet Cierk, and the Clerks of the Chief Clerk, this 

general Appellation, by which the Defendant was Declared a- 

gainſt was fufficient. Wut tn all other Inſtances, where Of. 

ticers of the Court are fued, he fubmitted it, they mutt be 

fucd by the proper Mame of their Office. Che Court ſaid, it 

wag peo truc indeed, a Filizer ts not a Clerk belonging to the 

Chief Clerk, the Gulinefs of which Perſons ig Ad Placita irro- 

tuland’; but De ig a Clerk of the Court. Chenas to the other 

Point they thought tt not material by what Mame a Filizer 

is enteredin the ook; but as he is in Judgment sof Law a 

Cierk belonging to the Court, they thought he might well be 

fued bp that ame. And accowingiy owered a Refpondeas. 


Oufter. 


Anonymus. 


How far —— Acherley moved fo2 Liberty to rejoin Double, as being 
Court will Within the Equity of the At, which aliows pleading dou- 
rorevelt ble. But the Court laid, that they thought, this would be 

yr ug. intirely inconvenient, and out of the Realon of the At; and 


join double. b 
jom aondle therefore retitled it. 


The King and Clendon. | 


How far the HIS twas an Information, that had been gtanted againt 
—— _ the Defendant for beating one Captain Berg, who was a 
Liners thik juloner of His, in a very unmerciful Danner, In laving the 
the Informa. Jac tt the Jnfownation there was a Ooubl conceived, whether 
tion may be it ſhould have been charged to have been committed in London gp 
amended, by in Middlefex ; becaufe Part of the Daule, where tt was Done, food 
ie ts tn one County and act in the other; andit was uncertain, whe- 
ment woulg ther Chat Part of it, where the Fas was Done, was tn the one Coun- 
amountro tp orꝛ in the other. However at laf they thought proper to lap tt 
changing the in London, and atcodingly the Cauſe was carried Down to 
ver pple ay ipetaore toute hat goon co Maat te 
iddlefex, @ € Tuo LUE ae that 

ime. Apon which 952. Theede mobed nd, that the Into: 

mation might be amended th this Reipedt by taping the Fat in 

4 Middlefex. 
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Middlefex. @he Chief Juftice faid, he has known Informations 
often amended after the Cauſe carried Dewn to Crial; and 
therefore made a Rule tu few Caule. But afterwards it was 
Difcharged ; for they (aid, tf this Motion was allowed, thep 
Mould change the Venue, | 


Young and Cain. | 


OX Rule to thew Caute, why an Attachment Mould not How far the 
go againft one Popham and others, fo2 refcuiny the De- Court will 
fendant, who was arrefted upen a Non omitras, which ran into 7 8A 
the Cown of Bridgwater, and at the fame Cime aflerting, pr a net 
that no fuch Proceſs would run there; 992. Strange ſaid, that cous 
he ſhould fubmit it, that this Wotion was not proper, barely 
upon account of the Refcous, till that Mould be returned. 
De did agree, that thefe Motions have fame Pears aga heen 
granted without fuch Return; but tu Salk. 546. and in the Cale 

Of Sheder and Holt, Mich. 9 Geo. 1. tt was held they might not, 
where the Keſcous is ſuppoſed to be upon mean Proceſs. And 

in the Cafe Of Grinley and Foufter, Hill. 11 Geo. 1. tt was fettled 
upon Debate. Chen as to the Wows, that were ſuppoſed 

to be fpoke at that Cime, tf they fhould be thought a Con— 
tempt, and tothe Attachment applied for upon that account, 

He fatd, they were poſitively dented. 992. Fazakerly on the other 
Side, laid, that he ſubmitted tt, that tt would be a Matter 
nreatiy inconvenient, to require in all Cafes a Return of a 
Relcous ; for if an Adion ſhould be bought for a falle Return, 

in fuch Cale the Sheriff's Watlifis could not be CAitneſſes fo2 the 
SHherif— to fupport his Return; becaule they all give Security 

to him; and in the Event it might happen that tuch Security 
would be iiable, Che Chief Juſtice fad, that whatever might 

he pretended to be the Inconvenience of requiring a Return of the 
Relcous in thefe Cates, the Law was certatuly fo ſettled, and he 
Was not from Beparting from it. Me latd farther that he knew, 
the antient Practice was fo too; andin fuch Cale there ts al- 
Ways a fmalifettles Fine of courte ict upon the ſuppoſed Re: 
couſers. AnD Judge Page fad, an Attachment ts many Crimes 
granted fo2 not paping it. Chen as to the ſuppoſed Miſchiet 

to the Sheriff of requiring this, de fatd, it was weil known, 
there are generally Bailiffs Followers prelent upon an Ar: 
reft, who map be good Witnelles for the Sheriff, thounh the 
Bailifis themſelves map not, Jn the Crehequer, be {atd, he 
DID agtee, the Practice was not to require this; aw there the 
Courle is only to make a Rule to ſhew Caule, where there is 

no tuch Return, and to make the Rule abſoiute direfly, where 
there ts. Cijen as te the Mas, he fatd, tf they were not de— 
nied, he ſhould net habe been for granting an Attachment; be- 
cate they are only Aſſertions of a jOwilene belonging ta the 
Parties. Wut as they were denied, the Court anrvecd ciearip 
the Attachment cought not ta go. Wha accewingty the Rule 
nas diſcharged. 


The 
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The King and Abel. 


What fhall A EE he fas a Convition againſt the Oeferdant upon a 
norbea good ff Statute made 12 Geo.r. fo2 not accounting as Colletoz 
upon the € a Curn-Pike. And the Exception taken to tt by 22. Fa- 
Turn-pike Zakerly Wag, that it Does not appear bp the Evidence, as fet 
Aa. forth in the Condition, that the itnefles Cwore the Defen- 
dant to be Collector. be did agree, that this was charmed in the 
Information, and that tn the Conclufion tt ts fatd, fuper quo, 
and the Information being read to the Defendant, and he 
Hearing what was faid, Nil dicit; which might ſeem to ſuppiy 
the Detek of the Chidence being not fet feet moze fully. 
But he infifted, it could not; fo2 that no Jntentiment hail be 
allowed in a Watter of this Mature. Che Chief Juſtice ſaid, 
if tt had been averred, that the Defendant confelied the Fat as 
(et forth in the Information, that would have fupplicd_the De- 
fet in ſetting out the Evidence ; becaule when the Party has 
confeſſed the Fad, all other Evidence is wnnecenat. But a 
Nil dicit ig only a not contraditing, which is not fuffictent of 
itfelf, and therefore the fetting forth, that there mas Evidence 
iven, Was neceflary. Accodingiy the Court made a Rute 

02 quahing the Convition Nifi Caufa within a Cicck. 


Anonymus. 


How far the GErjeant Baynes moved for an Information againſt Str John 
Court will Shaw, a Juſtice of Peace for the County of Kent, fo2 return: 
grant an in- ing up a Conviition contrary to the Cruth. Chis was a 
gainta Ju- Conviition for Willing a Dare without a Qualification ; the 
fticeofPeace Convition, he ſaid, was made on the Evidence of one Mann, 
for making who was likelwife the Informer, and one PMoiety of the Pe⸗ 
an undue’ nalty ts given to him, the other to the Poor of the Pari; but, 
ComiGinn, Decale Sir John was unwilling that Part of the Jenaitp 
ſhould appear to have been given ta the Caitnels, he veturned 
; in the Conbvition one Cox tobe Informer. And upon thts the 
Vide pot Court made a Rule ta thew Caute. 


Harrifon and Mitchel. 


Vide ante Miao? came now to thew Caule ; and fatd, that he 
did agree, in general, the Rule was as has been laid 
down in the Conftrudion upon the Statute of H. 8. but that 
Rule was intirely founded upon this, that when the Dwinary 
had made his Elekion, which of the Parties he will grant 
the Auminiftration to, he thall not afterwards Depart from tt. 
But tn the prefent Cale the Fat was, that be had not an 
Dpportunity of making bis Cleition, the State at the Cale 
being unteuly laid before him by the Affidavit of 952. Harrifon. 
Foz he had veprefented the Cale to be, that 952, Welden died 
a Batchelor. Cibereas 952, Fazakerly ſaid, that be bab att 


+ Alll⸗ 
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Qfibabit now to produce, to thew that 952. Harrifon muſt babe 
known 952. Welden tas married to the Defendant, notiwith- 
ftanding the other Side were pleated to give her the ame 
of Mitchel in the Rule, that they Drew up for thewiny Caufle 
fo2 the Prohibition. 2. Reeves on the other Side argued, and 
faid, that be believed the Fak was intirelp Different from what 
it as laid to be by the Affidavit, that has been read; and 
therefore he hoped, he Mould be allowed Cime to anfwer tt. 
‘But he obferbven, if the Fak was even as it ts alledged to be, 
pet fill the Prohibition ought ta ftand; for in all Cafes of 
granting Adminiftration there ig a general Citation, that goes 
out and is ftuck up upon the Royal Exchange to require all 
Parties to come in, that are any Clays tnterefted. Che Court 
Declared themfcibes to be unanimous, that tt was intirely a- 
gaint the Pꝛactice of the Court, when a Rule ig hewn Canute 
upon, to allow fubfequent Afidavits to be filed by the Party 
obtaining it. But as to the Principal DQueftion the Court 
_ Werte Divided in their Opinions. Che Chief Juſtice and Judge 
‘Page thought, that the Rule ſhould be difcharged ; for that 
the Dydinary had not had an Opportunity of making his E— 
ietion., Wut Judge Probyn and Judge Lee (aid, that they doubt⸗ 
ev, whether this Cale any Ching differed from that of Sir 
George Sands, Which was quoted upon the foxmer Argument. 
Foꝛ they fad, thep believed, there mutt have been an_ Athida- 
vit in that Cafe, made by the Children requefting the Admini: 
fttation, that the Deceafed died leaving no (Uidow. And this 
they took to be the Pradiice of the Ccclefiattical Court. Ac: 
cowingty the Court aid, that tt might be proper to inquire 
farther into that Cale. And therefore the Rule was inlarged. 
Vide poft 


Dr. Bently and The Bifhop of Ely. 


Ta Chief Juftice delivered now the Reflolution of the vide ance 
Court ; and faid, that the fingle Queftion was, whether fet I. 192, 
upon this Reco the Jozohibition ought to ftand. Che Ct- 388, 451+ 
tation, be oblerved, was as Special Citlitor over the Water , 
for the Uords of it were, You Richard Bentley, Doctor of Di- 
vinity, are required to appear before me, Thomas, Lord Bifhop of 
Ely, Vifitor, {pecially authorifed by the goth Statute of Queen Eliza- 
beth, given to Trinity College, and impowering me to examine and 
correct the Behaviour of the Mafter. But, be faid, upon this Re- 
cod the Bithep of Ely ſubſiſts general Cifito over the whole 
Collere by the Statute of Edw. 6. and therefoue the Citation ts 
founded rong. Che Court would not pronounce their Judg- 
ment, How far Queen Elizabeth had it in her Power With the 
Content of the College to controul the Bithop’s Power of Ai- 
fitatiun ; but this they did determine, that, tf the bad fuch 
JDower, fhe DID not make Cie of it. For the Intent of this 
Statute of 40 Eliz. evidently was to leave the Biſhop's Power 
of Citfitation at Large over the whole College, as it was bp 
the Statute of Edw. 6. and only ta give fome Diregions as 
to the €rercife of it, particularly relating to the Mafter. for 
which Reafon the unanimous Opinion of the Court was, that 

Vor. II. D upon 
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upon this Wecow the Peohibition ought to ftand. Wut in 
ve Term after, the Judgment was reverſed bp the Maule 
of Loads, 








Walker and —— 


techie the M* Parker mobed, that the Sheriff of Gloucefter might an- 
Court will ſwer the Watters of an Affidavit, fo taking Godds ta 
not punith a the Clalue of an erteflive Sum in Levving an €recution of a 
——— fmall Ualue. But Judge Page ſaid, he bas known thele Mo— 
taking Goots trang often refuted, and the Realon the Court has always given 
five Value tn thele Cafes ts, that the Defendant might have bought the 
underan Goods himlelk ot the Sheriff, az have got fame Friend of his 
Execution. 9 habe bought them fo2 him. Accordingly the Court refufed 
the Potion in the prelent Cate. 


Fifher and Hughes. 


Vide ante ge Watter coming on to be argued again, Judge Lee 

Vol. 1. 464. faid, that he believed, the Dbjetion taken by 92. Strange 
might be pot over, by Contidering the CAords cetera premifla to 
relate to the other two Cerms demiled; but yet he thought, the 
followitg ies of the Judgment were much moe to be ob- 
feted to ; fo2 thep are fed querens fit in Mifericordia pro falfo cla- 
more fuo verfus prefatum Willielmum Fifher pro predictis Tenementis. 
But 992. Fazakerly anlwered that Dbjetion this Way, that the 
Amercement mut be fora (Urong, done by the Plaintift, rela 
ting to thefe Cenements; and therefore He fubmitted it, the 
Judgment was weil enough in this Relpet iikewile. Accord⸗ 
ingly the Chie Juftice with Judge Page and 92, Juſtice Probyn, 
atirmed the Judgment. 


Goodtitle and Pettoe. 


What fhall . an Ejectment upon the Demiſe of one Thornton, a Cerdiké 
be faid tobe J was given for the Plaintiff, fubje&t to the Opinion of the 
a good Co- Tourt upon the following Cafe. Dune Angeloe Buck twas feifen 
Rant feiea m̃ Fee of the Premiſſes in Queſtion, and by Deed bearing Date 
to Utes. the 2oth Of June, 1702. Covenanted with Hockley and Elliot and 
thetr Heirs in Conlideration of the Love he bore to bis CUife 

Anne Buck, and to make a Peoviſion for her in Cafe the ſhould 

furbvive him, anv fo2 other Ules limited in the Deed, to ftand 

feifed of the Premiſſes, lying in the Pariſh of Guilford, to the 

difes folloming, viz. to the Ufe of himfelf and his Wife for their 

Lives and the Life of the longer Liver of them, and after their 

Deceafe to the Ufe of the Heirs of the faid Angeloe Buck, on the 

Body of the faid une lawfully begotten, and then to the Ufe 

of fach Perfons as the faid Anwe fhould difpofe the fame; and 

for Want. of fuch Difpofition, then to William Thoruton, the 

Plaintiff and his Heirs. Jt was flated farther in the ee 

that 
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that Thornton wis Mephew ta the ſaid Angeloe Buck ;. that 
Anne furbived her Dusband without Iſſue of their two Bodies; 
anv that after the Deceale of her fain Husband, the by Ariting 
diſpoſed of the Premiſſes to the Gfe of herſelt for Lite, the Re: 
mainder to Jones Malpefs, who was her Sifter, under whom the 
Defendant claimed. Avne Died. And now the Dueltion was, 
whether Judgment ould he for the Plaintiff, 02 for the Defen⸗ 
Dant. Serjeant Darnel argued for the Plaintiff, and fad, he 
Mould ſubmit tt, that by the Rules of Law no Perſon can take 
Adbantane of a Gie, railed by a Covenant to ſtand ſeiſed, unicls 
there is fome Conſideration tn the Deed artfing from him. And 
tothis Purpoſe ts the fecond Refolution in Mildmay’s Cale 1 Rep. 
176. b. 1 Lev. 30. and 2 Ver. 7. Che Canfequence of which, he ſub⸗ 
mitted it, was, that the Defendant could not ciatm unver this 
Deed; fo2 there ts no Confideration in the Deed artling trom 
her; and fhe is in from the Covenanto2, and not from the 
Mlife. © 992. Marh on the other Side argued, and ſubmitted if, 
that the Conftrugion of Aſes was the fame with the Conftruc- 
tion of CUills, ta be governed according to the Intent of the 
Parties. And fo the Rule ts laid Down tn Coke Lit. 49. a. 
and in Carth. 343. And, be fad, the Intent of the Partie tn thiss 
Cafe manifettiy appears, that the Uſes ſhould be ratled for the 
Benefit of the (Atte; and therefore, he tubmitted it, they well 
might. Chen as to the Wanting a Confideration to ratle the 
Ciles in the peefent Cale, there was a very good one; fo2 it ap- 
pears thefe Aſes were to be railed fo2 the CLiife’s Benefit, And 
ta this purpofe he mentioned a Cafe out of Roll’s Abridgment, 
783. We {aid farther, that if there was any Metght in this Ob⸗ 
jetion, the Objection would equally hold againé the Plaintiff's 
Citie. Foz there ts no Conſideration in the Deed arifingy from 
vim. In the Cale indeed it 19 fated, that he was of the Troan 
of the Covenantor; but nothing of that tg mentioned in the 
Ored; and how far an Averment of a Batter dehors would be 
00d in this Wale, be bas Mubmitted it to the Judgment of the 
Court. Wut velines, if it had appeared in the Deed, that he 
was of the Blood, that would not have been fuffictent nether ; 
fo2 it is not mentioned in the Conliderations of the Deed, that 
the Pomoting thofe of his Blood was any [Part of them. De 
faid ükewiſe, that tf this Power of the Cite was word, that 
qwould be another Objetion teo again the Plaintifi’s Cttle ; fog 
then tt mould be uncertain, when bis Eſtate fhould commence ; 
and fois the Dpinton, he ſaid, tn Chedington’s Cale, Rep. 154. 
Che Court inciined to think, that the Limitation of the Power 
to the CUife was a vow Limutation ; and fatd, that thep took it, 
the Diftintion was ſettled between a Covenant to ftand ſeiſed, 
and other Convepances; and that upon a Covenant to flana 
fetfen, no Gſes could be dawn out of the Covenanto2, but upon 
an expreſs Confideration arifing from the Party, fo Drawing 
them out. But they all agreed, if the Rematnder Had been it- 
mitted to the Wife and ber Deirs, the Heirs might well take; 
fo2 in Judgment of Law, a Perſon's Heirs aveduclubed in the 
Joerfon bimſeif. And Judge Page taid, he was of Opinion, if 
the Limitation had been to her and her Deirs, to be difpoted of 
to ſuch Perſons as the fyould think proper, and snes 

iſpoſed 
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diſpoſed cf the Aſes to other Perſons, thole Ales would have 
been well raifed and dawn out cf the Covenantor. Chen ag ta 
the Plaintiff's Citle, they fad, thep did not think there was 
much THeinht in that Objection againſt tt, in relation ta the 
Gime of its Commencement; but tf the Limitation of the 
Power was void, the Plaintiff's Cftate would commence from 
the Death of the Husband and Wife without Iſſue; and that 
the Cate cited to fupport the Objetion was, when confidered, 
really againſt it. However they ſaid, there was a good deal of 
Weight in the other Objetion, relating to the Want of a Con- 
fideration. They did agree, if one of the Confiderations tn the 
Deed had been the Love and Affetion to his Famtlp, tho’ tt hav 
not been averred in the Deed, that the Plaintiff was of bis Fa- 


mily, that might have been aberred by Datter dehors, but thep 


thought an Averment of both Watters, viz. that that was Part 
of the Confideration, and that the Plaintiff was within that 
Confineration, could hardly be admitted. Mowever the Watter 
Was ordered to ftand over. - 


Holt and Ward. 


R. Reeves now argucd fo2 the Plaintiff. he faid, the fin- 

gle Difficulty for the Court to Determine upon this Reco 

was, whether there ts a Cufficient Confideration appearing ta 
found the Promiſe upon, which the Ation ts bought for. Che 
Objection again it has avifen trom the Infancy of the Plaintiff 
at the Cime the Pomile was made to her. But that Objection 
he Cubmitted it, wauld not Have a great deal of Weight; tnat: 
much a8 the Promife made on the Part of the Infant, which 
was the Foundation of the other, for the Reafons, which he 
fhould offer, would, he hoped, appear, not to be Void, but onip 
woidabie. And if that could be made out, he belteved, the 
Countel of the other Stde would not contend, but it muſt bea 
{ufficient Confideration. Jn oer to ſhew then, that this Pro⸗ 
mite, made on the Part of the Infant was not void, he appre- 
hended, that there was this Diſtinction in the Law ; that where 
the Promiſe is of fuch a Mature, as to carry with it an Appear: 
ance of Benefit to the Infant, tt ts only votdable; where indeed 
it carties with it an Appearance of Pꝛejudice to the Infant, it is 
abfolutely bod. Foꝛ this Reafon he id agree, that tn the Cale 
of Barker and Medlicoat, Trin. 9 Anne, at Nifi prius, Lod Chief 
Juſtice Holt wag of Opinion, that an Infant might bang Cro. 
ver for Money won of Him at play, and the Receipt of the Mo— 
ney was a Converfion. Chat Aiton indeed was an Affumpfir, 
and L020 Holt was of Opinion, that ſuch Azion would not ite 
for the Money; accowinglyp the Infant was there nonfutted. 
So he agreed, t€ a Leale ts made by an Infant without refers 
bing any Rent, the Leafe ts void. And to this Purpoſe its 
3 Cro. 220. But ifa Leaſe is made bp an Infant, relerving Rent, 
this 15 held in 1 Cro. 306. ta be only voidable. So tn 2 Cro. 320. 
a Refervation of Rent upon a Leale made to an Infant is ad— 
judged to be the fame. He oblerved, that upon a former Argu— 
ment of this Cale, a Dittinzion was offered ta be made Bs pe 
I entle⸗ 








Term. Trin.:5: Geo, IL. 1731. 13 


Gentlemen that argued for the Oefendant, between Contras 
executory and Contracts erecutedD. And they did agree, if an 
Gnfant carries his Wamtfe into Erection, that may be a good 
Foundation for him to make the other Party carry his into 
Erecution likewile. Wut he febmitted tt, that that Diſtindion 
could nat be maintained; fo2 tf the Promiſe made an the [art 
of the Infant ts void, it is tmpoflibie the carrying ſuch Pro⸗— 
mife into Crecution can ſignify any Thing. Andie the Promiſe 
ig voidable only, the Party, to Whom itis made, Hall noc ren- 
der it inefedual, the Fufant himſelf only can Do that; and ta 
this Purpoſe he relied upon Sid. 41. whitch) be apprehended ta be 
an Authority full in ont for him. Wut belides, tn the prelent 
Cafe, he obferved, tt was tinpotible in the Wature of the Chinw, 
that the Infant Hhould have carried her PPromile Hrislp inte Cr- 
ecution, to intitle ber toa Remedy againf the Defendant fo. a 
Breach of his. Fo2 then he mutt habe married him, which would 
Have been a Performance of the Promiſe on koth Sides. Mow- 
ever the bas Done as much as wasin her Power to carry her Pro⸗ 
miſe ints Erecutien; he bas requefted the Oefendant to marry 
Her; and $e has refuled. Gerjeant Eyres (poke on the other 
Side, but fermed not to be able to anfwer thete Srouments. 
Accordingly the Court ordered this Batter to and farther over, v1. on. , 
without delivering any Opinion themfelves, ——— 


The King and The Inhabitants of Luthborough. 


ie a Pꝛeſentment for a Nuſance, 992. Abney moved on Behalk What Things 
of the Jorelecuts, to have a Cliet, and Itketitfe that a Rute he Cor 
might te entred tnto by Confent, that no Advantage ſhould be pedone with: 
taken on the Crial of this Preſentment at the Afiles of auy the Cone: 
Defeék in it for Gant of Form 02 Subffance, Che Court fatd, of Parrics. 
that the Giew muff certatniy be granted. But they thought, it 

was Very ertraowinary to bind the Judge of Afile by the lat 

Part of the Rule, the tt was even by Content. Dawever at 

laft thep made that Watter [Sart of the Rule likewiic. 


Gordon and Martin. st 


HIS fas an Indebiratus Afumpfit upon a Promiſe made bp How far a 

the DetenTent to pap the Plaintiff 300). to2 (Uork and La- Ae as 
pour Done for bin. Ard upon tye Evidence the Fad came cut ta agumphic 
be, that the Detendant’s Beother employed the Plaintiff to fell will hie. 
a confiverable Eftate fo2 him tn Ireland, and that the Plaintiff's 
Livelipocd was to. de Bulinefs of that Mature. Accordingly 
the Plaintiff attended the Carl of Shelburn teperal Ctmes tit ſay⸗ 
ing befeze fim a jo20polal of this Eſtate, and tn bargaining 
with him about it. Tdi this Cranfatton was depending, tie 
Defendant himleif Writ a Letter to the Plantiff in the follow: 
tig Ges, My Brother defires to treat with Lord Sbelbarn for ſel- 
ling him the late Mr. Bagnali’s Eftate in Ireland, and if he goes on with 
the Purchafe, you may depend upon a handfome Gratuity from my Bro- 
ther; which, I affure and promife you, fhall not be lefs than 300/. 

Vor. IL E Chere 
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Chere was a Poſfſcript to the following Purpofe , My Intention 
is that the Money fhall be paid you upon executing the Writings. The 
Plaintiff afterwards concluded the Purchaſe. And upon this 
Evidence the Jury gave a Clerdiit_fo2r him for the 3001. And 
now 992, Strange moved for a new Crial, in the fird Place, fo2 
that the Defendant appears only to have tranfated by Authoaitp 
from bis Bother; andin the nert jolace, admtiting an Aiton 
would lie againt the Defendant, a generat Indebitatus Affumpfit 
could not pofibly. Che Court was of a different Optnion as to 
both Points. Chey fad, they thought it clear, that no Axion 
could fie upon this Promiſe againf the Defendant's Brother ; 
becaule it by no Deans appears, that the Defendant had an 
Authority from him to write this Letter, by which the Promiſe 
Was made. Wut the Defendant himfelé mut certainiy be bound 
to perform it; for be bas erprefip undertaken, that the Promiſe 
hall be performed. Chey faid too, that they thought the 
Plaintif— had Declared again the Defendant in_a proper Wan- 
ner. De has declared fo2 300]. promifed by the Defendant, for 
TUork and Labotr Done for him. Che Cox and Labour was 
done for another at his Requeſt; and ſurely that upon the Wat- 
ter ig Cok and Labour done for himietf. Accordingly the 
Court refuſed to grant a new Trial. 


Smith and Jones. 


ie an Atian of Slander the Plaintiff Declared, that he was 
a Cimber Merchant, and that the Ocfendant, (peaking of 
hint in bis ay of Crade, fatd, He is a Rogue and a Villain, 
he has cheated me of 141. Serjeant Glide maved now in Arreft of 
Judgment, that thefe (Uords tere not ationable. Wut Serjeant 
Chapel ov the athet Side cited a Cale out of 1 Roll’s Abridgment 62. 
a — Accordingly the Court gave Judgment fo2 the 
aintiff. 


Woolafton and Walker. 


J— Matter coming now ow to be argued by Mz. Dennifon 
on the Pact of the Plaintiff, and by 952, Peere Williams on 
the art of the Oefendant, the Chick Fultice with Judge Page 
and Judge Probyn Declared their Opinions to be, that this Cale of 
Qominifttation, Pendente Lite Concetning the Pꝛobate of a cWill, 
was of the fame Mature with the Conmon Cales of Admint 
ffration, durante minore tate, & durante Abfentia. They Diz in- 
Deedithink, that tone of them were within the Oelign of the 
Statute relating to Admuintfrations ; hut that thep were 
neceflary fometimes to be allowed of. And as to the Cale 
in Carth. thep (aid, the Court did not give Judgment tn tt. But 
Judge Lee faid, that his Dpinton was at prefent different ; ano 
thounht, that this Cafe might tn Reafon differ from the others. 
For in the others the Adminiſtration ts always granted cum 
Teftamento annexo, and it is upon the Matter the fame Cafe, as if 

4 tie 
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the Decealed had declared, that he would have na Crecuto2 

fo. fuch a Cime; but inthis Cale the Aominiftration cannot 

he granted fo; for the Diſpute ts, whether there ts a Till 

o2 NO; and to grant ADminiffration with the CAM annered, 

wold be to affirm that there was one. Go likewiſe tt is 

wong to grant Adminiffration without the CAML; for that ts 

to affirm, that there is no (Util. Fo2 which Kealons he thought, 

no fuch Adminiſtration ought to be granted at all, according to 

the Cale tn Car. which has been cited, Accowingly the Court Vide pokt. © 
gered this Batter to and over again. 


Harrifon aid Mitchell. 


“HIS Matter coming on again, 952. Robinfon obſet ved, that Vide ante 

the AMidabit pwoduced on fhewing Caule was not titled 
itt any Caule; and therefore it ought not to have been read; 
and ag to what might be fatd, that this Dbfettan ſhauld have 
been made at the Cime the other Side came ta feb Caule, he 
took Hotice, that they hav no Copies of the Affidavit at that 
Gime; and therefore they were not peepatcd to make this 
Soͤler vation upon it. M2. Strange on the ather Side ſaid, that 
there wuts the fame Objector ta be made to the Atiuabits, that 
Were produted at the Cime of the firſt Motion for the Prohibi⸗ 
tion. Chey were net titled in any Cattle, but they ought to 
Habe been fo; becaute it is ſuppoſed, that the Suggeſtion ts fi- 
ied upon Recor before that Motion; and indeed, ſtrictly Cpeak- 
fig, a Pobibittan cannot he moved for without tt. Accordingly 
the Court diſcharged the Rules that had. been made on both 
Sides; and orderẽd the JPohibition ta be moved fo2 de novo. 


Chafe and Slaughter. 


U PON a Writ of Erroz ona Judgment in the Palace-Court, what thal 
992, Agar took an Exception to the Plaint, that it tas not be frid fo be 
medged init, that the Caule of Aéton aroſe within the Turik Por inte, 
Dition. In the Declaration he did agree tt was; but the Plaint rior court. 
is in the Mature of an Original; and therefore tt ought to have 

been alledged there likewife. Wut 952, Benny on the other Side 
obferded, that the Form of all the Recods out ot the Palace⸗ 

Court are the fame with this; and in Saund. 87. tt ts fo in 

a Mitit of Erro2 upon a Judgment in the Court of Briftol. Che 

Court faid likewile, that the Plaint it (elf ts not Cent wp upon 

a CUrit of Erroz; but only a fhort Recitat of it; and accord⸗ 

ingly the Judgment was affirmed. 


Hodington 
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Hodingten and Pinkard. 


a ae R. Fazakerly mobed, that the Sheriff miche habe Liberty 
Cour of IVA to amend bis Return. De ftated the Cate to be, that the 
relieve in Plaiutiff together teith A. had two Judgments again another, 
Cafe of an and fued cut each ef them feveral GGrits of Crecutian; that 
Execution, both of thefe CUrits were Delivered to the Sheriff the fame 
burwillleave Pay, but that the Plaintiff's Crit came to the Sheriff's 
his Remedy Wands fir. Che Sheriff upon this made ent a Carvent ta 
in Equity. His Bailiff to lebp the Money upon both of them; but there be- 
ing not Goods enounh belonging to the Party, cn whale Eftate 
the Erecution was levied ta fatisty the Chole cf bath De- 
mands, A. propoted to the Sheriff, that tf be would fatisty the 
Cifele of his Demand, he would tndemputly Lim, which ac- 
co bingiy was Done; and the remaining Part cf the Money was 
Delthered to the JPlaintift to fatisty as much of his Demand, as 
it could fatisty, and a Return made of Nulla bona as to the ref. 
Che Plaintiff afterwards commenced an Afien againſt the She- 
riff for this falle Return, inſiſting, that his Crecutton ought to 
have veen ſirſt fatished wholly. And upon that the Gherif—¥ got 
tie Money back anain from A. to pap the Plaiũtiff, and deli— 
Vered hint up bis ond of Indemnity. A Commifiien of Bank- 
rupty was afterwards taken out araint the fame Perſon, wha 
Had Had the twa Judgments recovered again him, which over- 
reached both Executions. And upon this A. applied now to the 
Court, chat the Return of Fieri feci, which was made as ta 
pint, might be redified, and made accordiug to what in Cruth tt 
odught to have bien, in ower that be might come thas a Credi- 
to uber the Commiſſton. Che Court fate, that thep had ne- 
per given Kelief in a Cafe of this Nature, where the Inte: 
refi of Strangers ts tobe aficked; anv therefore left him ta 
jis Remedy th Cquity. 


The King and Theede. 


What hall HIS was a Conbifion wade by two Juſtices upon the Sta: 
notbe faid fl tute Of ox Geo. x. telaling to the better making of Can- 
Cree pies; and fo2 that JOurpole provites, that all Caltow-Chand- 
{ers (hall give Motice tn Writing of the Mumber of Candies, 

of the umber of Sticks and of the umber of Courfes, 

which they intend to make; and this Netice 15 appatnted to be 

given to certain Dficers fe manp Oays before the making. Che 
Anforxmation then, which was taken before the Juflites fet forth, 

that the Defendant Had not given this Hotice cither of the 
lumber of Candles, of the HNumber of Hticks, 02 of the 
NQumber of Courles; and thereupon the Conviittan concluded, 

that this Fak was fully and ouly proved before the Juſtices; 

upon which He was ordered ta pap the Penaltyof 20]. anda 
CAarrant iſſued out fo this Puͤrpoſe. Lhe Defendant upon 

this appealed to the hert Geñeral Quarter-Seſtons; the Ju— 

{tices tyere were tn Doubt, whether they Had Jurisdidion upan 
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the Appeal; however the Convt#ion was filed, and nothing more 
at that Cime Done. At the Selſſions after_the Juſtices conti- 
Dered of this Watter again, and then upon Debate were of Dpt- 
nian thep ought ta go on upon tt. Accordingly at lat they quath- 
enthis Conviction. Che Form of which Dder was; whereas 
an Appeal has been made untous from a Condition, Ower o2 
@Harrant of two Juttices made upon the Statute that has been 
mentioned; andit being made known unto us by the Dath of 
gue cditnefs, that the Defendant did give Hotice to the proper 
Mfticer of the umber of Courles of his Candles tn Wannec 
as the Statute dives; Ce do therefore {et afide the Convtition, 
and oder it to be null and void. Upon this a Certiorari was 
awarded to remove up both Dwers;, and now upon the Return 
the Attorney General_argued_on the Webal€ of the JOrolecutez, 
and prayed, that the Order of Seflions, quathing the Order of 
two Juſtices, might be quathed ttlelf, and that the Dader of 
two Juſtices might be confirmed. Me fatd, the principal Due- 
fiton fo2 the Confideration of the Court would be; whether the 
Appeal ta the Sefliuns was geod. Che Cos of the Qt, upon 
which-the Convitian was founded, are, that the Fine ſhall be 
recovered tit the fame Wanner, ag any art of the Revenue oz 
ercife is hy any of the Statutes nsw in Being appointed ta 
be recovered. Aud therefore tt mutt be inquired into, whether 
an Appeal lies in thafe Cafes a2 not. Mow as ta that, he ob- 
ferved, that the Statute ef 12 Car. 2. c.23. was the firit Sta- 
tute, which mentions the Duty of Exciſe; tt (peaks only of Ate 
anv other Liquors; and indeed this ts the aniy Statute, proper- 
ip relating to the Exciſe. Chere are, it ts true, other Sta— 
ttites, ag 6 Geo. c. 21. which put a Outy upon Wait and Hides ; 
and that Outy is under the Banagenient of the Commiflioners 
of Exciſe; but Mill the Duties of Creile are praperip underiteod 
only of fuch Duttes relating ta Liquars, whieh are fettien by 
that general Statute of 12 Car.2. c. 23. that has been betore- 
mentioned. Chat Statute gave thefe Outies to that Ling for 
his Life; and the Statute nevt following tt ſettled them as a 
Revenue of the Crown for ever in the Room of thate burden- 
fame Cemures, which were the pncipal Part of the King’s Re- 
venue before. ‘Wut no Appeal is given bp the Stat. of 12 Car. 2. 
c. 23. 02 that of 12 Car.2. c.24 from a Conbition cf two Fu- 
flices. ie Bid agree, that the Stat, of 6 Geo. c. 21. DID give att 
Apveal; but that is confined only to_tihole other Outies, tat 
are under the Wanagement of the CommiMioners of Excite, 
and ate no Part of the Duties of Excile itfeif. And fo there is 
the fame Diſtindion made between thele two Sorts of Cuties 
by the Stat. of 1 Geo. 2. Sef 2. De then obſerved, that there 
was nothing Done upon thts Appeal the fir Seſtions, ns2 anp 
Qdjournment appears to Have been entred for the farther conſi⸗ 
Dering the Batter on this Appeal, and therefor, he fubmittes 
It, whether tis could be fatd ta be a Cuficient Appealing to the 
nert Quarter-Sekions within the Weaning cf the At. De took 
Hotice farther, that the Appeal ts dad tn Point of Form, for te 
is ftromta Convidion, Dwer o2 CUarrant, which ts net certain. 
992. Pilfworth on the other Side argued, anv fubnittred it, that 
THis Appeal was well paint bp the Stat. of 12 Car. 2. 

; c. 24. 


IS 


Term. Trin. § Geo. II. 1731. 


c. 24. Che zrft Sect. of that Statute erprefiy allows of Appeals 
fo the Commitioners of Appeals from Convitions made by the 
Chief Commifioners and Governors of the Exciſe tn London ; 
it allows likewiſe of Appeals tu the Quarter-Seflians from the 
Convictions of the Sub-Commifioners; and therefore that 
Ciaule mut in all Reafon be underftood to allow of Appeals 
from Conditions of two Juftices; fince their Jurisdiction ariſes 
from this fame Sesion. Me obferved farther, that it was well 
known, there were no Sub-Commifioners at this Day; he 
fatd too, be believed, thete never were any appointed; and pet 
it 19 certain, there were Appeals to the Quacter-Seflions ſoon 
after the making this Statute, for the 15th of Car.2. c. 11. fect. 
19. ProLines a Remedy to prevent Abufes in them. So that if 
this is Fat, that there were no Sub-Commiflioners ever ap- 
pointed, the Appeals muft have been tram the Convlttons of the 
two Juſtices. But tl the Appeal in the prefent Cale could not 
be maintained from this Statute, he fubmitted it, tt well might 
within the Stat. of 6 Geo. that has been mentioned. Che Wran- 
ing of the (isd Excife has indeed been confined bp the Attagnep 
General to the Outies upon Ale and Beer, and fuch other Lt- 
quors, as are Part of our Dome-Commorities; but he appe- 
hended, that tye Weaning of the (Uord was general, and ex— 
tenden to all fuch Dome-Commiodities whatever, upon which 
the Parliament has thought proper to_lay a Outp; and isa 
Clow of an oppolite Stanification ta Cuftems, which are Du- 
ties laid upon Ooods of a foreign Growth. JE the Mod Excife 
then was to be underſtood in this Senfe; o2 1f the Duties upon 
Wait aud Hides were to be conkidered ag Part of the Wings Re- 
vente 02 Exciſe, it follows, that an Appeal Does Ite tn the pre- 
ſent Cate; f02in Cale of Convictions foꝛ not paying the Ou- 
ties upon Malt and Hides, it ts erprefly given bp the Statute 
Of 6 Geo. c.21. fed. 10. Chen as to the Objettion, foz there be— 
ing nothing done upon the Appeal at the frit Seſſions, be laid, 
the Appeal was filed then; and fo tt appears by the Becord, 
which is fent up; and that, be apprehended, as a fuftictent 
binging of it within the Weaning of the At. And as to the 
Cucectainty of the Cows in the Appeal, be fubmitted it, they 
were {ufficientiy certain; and that the Meaning of it Hail he, 
that the Party appealed from the Convictiou, and likewile the 
Oꝛder O2 Harrant made upon it. De then ercepted ta the D2- 
Der vf the two Juſtices, as being informal; fo2 that the Ac, 
upon which tt has made, provides, that the JOarty hall be con- 
vided only upon His own Confeflion, 02 the Oath of one 02 moe 
crenible Citnefles, and in the Conbtaton of the two Juſtices, 
it is not (aid in what CUay he was convléed, only tn general, 
that the Fat was fully and duly proved upon the Oetendant. 
De fa, fo2 any Ching that appears, the Informer Himicit 
might have given the Juftices what they thought_full_ Jd00f; 
nut that, De apprehended, was not ſüſicient. Che Attoaep 
General tn His Wepily, chiefly took Notice ot the Objection, that 
had been made to the original Ozer, and ſaid, he did agree, if 
it had appeared on the Face of the Conviction, that the Jnto2- 
mer had been the Cclitnels, it would have been bad; as the In— 
former himſelf ts to have Part of the Penalty; and fo he allowea 
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it was Determined tn the Cale of The Queen and Cobhall. Wut 
be Cubmitted it, the Court had never gone fo far, as toa require 
it Mould appear upon the Face of the Condition, that the Tue 
former twas not the ttuefs. He laid likewiſe, that he did 
agree in Dawing up thefe Conbviitious the L epofition of the CUit⸗ 
neſſes ts generally Dawn up at Length, and the Fast of the In— 
Formation nenerally fet forth ta have been (pecially proved; but 
he apprehended tt was never Determined, but if tt was only tn 
general alledged, that the Cruth of the Premiſſes was made to 
appear, that would be fuffictent. Che Court declared that there 
was no Decafion to enter into the Werits of the principal Que- 
ftion, whether an Appeal would fte or not in this Cale; for they 
ſaid, they thounht the Drader of Sekions clearly bad upon an 
Exception taken ta tt by Judge Page, for its being anty alledged, 
that the Defendant did give Motice ta the Officer vf the Mum- 
bet of Courſes of his Candies, tn Wanner as the Statute di— 
reeés, without alledging, that he nave Notice of the Number of 
SHticks, 02 of the Mumber of Candles, as the Statute re- 
quites, and as the Convittion charaes the Defendant with c- 
mitting ta Do. Accordingly the Over upon the Appeal was 
quathed. Asta the Creeption ta the orginal Over the Chick 
Suftice and Judge Page inclined toe be of Dpinion, that the D2- 
Der Was good notwithſtanding. Che Chiet Iuftice mentioned a 
very ftrony Cale, which was that Of The King and Sympfon, 
Which he was of Countel tn, when be was Attogney General tr 
the Statute there, upon which the Dekendant was convicked, re- 
guired, that there hould be the Confeilian of the Party, o2 the 
Daths of Two o2 moze credibic CGitnefles to convit him; the 
Defendant there was fuinmoned to anfwer and did not attend, 
pet that was held to be a futiicient Confeſſion within the Wean- 
ing of the Ack. Andas to its being requifite, that tt ſhouſd ap- 
pear, that the Informer was not the Mittnets, they believed, 
that was never held. Fudge Probyn and Judge Lee were of a 
Different Opinton; and faid, that they took it to be vequifite, 
that fo much fhould be fet out tn the Convition, as to make it 
appear, that the Juſtices have given arinht Judgment. For which 
Keaton Judge Lee aid he beiteved, it had been adjudged, that 
it muft be iet out, that the Wittneiles were evainined upon 
Dath; and that it will not be enough to fay, that full Proof 
was mate bp Citnefies. oe Court concervine 
this to be a Batter vf conſiderable Doubt, they faid, thep 
Would confider of it moze fully before they wave thete Opinions. vide por 


The King and Bently, 


PON a Return being made toa Habeas Corpus diteted to the The Certain. 
Defendant, Weeper of the Gaol of Norwich, the Attowmep ry required 
General moved, that the Priſoner might have Judginent paſſed ina Return 
anaint him on the Stat. of 6 Geo. 21, 34. But the Court ob- ro* Hebe 
ferved upon the Return, that the Caules of the Commitment -'?"” 
were not Mentioned th It; and therefore thought tt not fufficient. 
Apon which the Attorney General taid, that there were no 
CUinws In the Habeas Corpus requiring this, Che Court a fic ft 
thought 
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thought this fuch a Fault tn the (Urit, as that they ought ta 
qua it. Wut upon 992, Mafterman’s faving, that the Form of 
ali thefe Habeas Corpus’s are fo, the Court committed the Prt— 
pale to the Marhhalfea }P2ifon, and ordered Precedents to be 
earch a. 


Willing and Bourn. 


O* Rule to ſhew Caule, why the Oefendant thould not ve 
diſcharged out of Cuftatiy, 92. Strange fad, that the Fa 
was, that the Defendant bad efcaped by Breaking the King’s 
Bench }Prifon, and before He was retaken Had obtained a Dik 
charge from the Plaintiff, which was ſhewn to the Marſhal; the 
Warihal hewebver had him retaken for his Fees üpon a fre 
jourfuit; and after that charyed Him tn Cuſtody with a Decia- 
ration in a ſpecial Aition upon the Cale for the Damage the 
VWarthal {uffered in the Calis of the Peiſon being buoke. Apon 
this State of the Cale, 992, Scrange fubmitted it, the Defen 
Pant was not titled to be diſchärged, but ik he was, the 
Court would leave him to his owinary Remedy. Che Court 
However declared theit Opinions ta be, that the Warhhal had 
certainly no Authority to retake the Defendant for the Efcape, 
after the Plaintiff had diſcharged him. Chey were likewiſe of 
Opinton, that the Barthal_ had no Authorty to retake Him fo2 
anp Fees, that were due. Detain Him, they lad, to2 bis Fees, 
the Barhal map certatuly do, when bets legally tn his Cutte: 
py. Wut when He is once legally diſcharged out of his Cu- 
ſtody, the Marthal ts driven to His Remedp by Clap of Qe- 
tion. Chen as to the Adtion, that was bought by the Marlſhal 
for the Cialis of bis Pꝛiſon being boke, they (aid, he could not 
Hold him to batl without applying tua Judge. Chey obferven 
farther, that as the Retaking was tn itſelt unjuttifiable all the 
Pꝛoceedings upon tt muſt fall to the Oround; and therefore thep 
fad, they would diſcharge him even without finding common 
Watt. Doweber the other Side confeuted to pay the Fees imure- 
Diately; accowingly the Rule was Dawn up by Confent, that 
upon the Defendant's paying the Fees, the Rute ſhauld he made 
abſolute fo2 difcharging him out of Cuftody. 


Harrifon amd Mitchel. 


A Pꝛohibition had beet moved for de novo upon an Affdavit 
of 992, Harrifon and his (Uike, that they bad no Knowledge 
of their Wother’s having been matricd; anda Rule obtainen 
for ſhewing Cauſe, whv tt ould not be granted. Wut the 
Court thought proper now to difcharge tt; for thep fatd, tt was 
roubtful to them, but 992. Harrifon and his Ladp did know o2 
Had Wealen to belteve, that thetr Wrother was married. Ana 
this Fak cught to be cleared up, not before the Court, but be— 
fare the Owdinary. Chey did agree, it 92. Harrifon and his La- 
pp had NG Realon to have tmagined, that thetr Wrother wes 
married, they were kully putified th making that Aiitavte beim 
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the Ordinary, which they Did; and though the Fak had after- 
wards come out, that their Wother twas married, this Court 
would not have fuffered the Oinary to have contidered again 
about granting the Adminiſtrationz but the Prohibition Hould 
ecrtatnty have food. But where-ever this Court bas the leaſt 
Sulpicion of the Party's belteding, oꝛr having Reafon to believe, 
that the Decealed twas married, and notwithftanding this the 
Party makes fuch an Affidavit #5 tn the prefent Cale, the Dr 
vinary (hall have- Liberty to tuguice whether there was a Oe- 
ceit putupon him or not. De fhail be the Judge of that Far. 
And if upon the CAhole he ts of Opinion, that there was a De- 
ceit put upon Him, be all have it tn his ower to grant the 
Adminiſtration de novo ; but tf he ts of Opinion, that there was 
no Deceit put upon him, then indeed he hall nat be fuffered ta 
grant it de novo. As ta the Cale of Sir George Sands, thep 
faid, it was moze fully reported in Keble; but by na Weans 
comes upto this Cale ; forbere there was not fo much as a 
Citation ta allow the ſuppoſed Cidow to come in. And thep 
thought the Cale tn 1 Lev. 305. fully juttifping the prefent Re- 
ae Accordingly the Rute fo2 che Prohibition was dif- 
barged. 





Coflet and Freeman. 


Ri Kettleby moved for Coffs for not going on to Trial; 

he DID agrer, that the Plaintiff han given a Counter: 
mand; but he tubmitted ft, it was nut in Cime ; for the Caule 
was fet Down fo. the Sittings in London, and the Dekendant's 
CUttnefles lived a confiderable Diſtance th the Country, wat: 
withſtanding which the Plaintiff had countermandend the HNotice 
but two Days before the Cime for Crial. Wut the Court fai, 
the ftanbing Rule was, where the Caule ts laid in London, ano 
ariſes out of tt, there mutt be four Oays given fo2 the Counter: 
mand ; but where the Caufe ts laid tu London, and arifes in tt, 
there need oly bets Days, Accowdthyipy this Cafe being, that 
the Caule of Ation arofe tn London, where it was liad, the 
Countermand was Held tobe regular; and the Wetion retuled. 


The King and Morrice. 


M: Reeves argued now faz the Defendant, and fatd, that 
the Countel of the other Side had anrecd, that where the 
Evidence varies tn a material Part from the Oeclaration, the 
gdlaintit canner recover. Wut He {ubmitten tt, the Cafes had 
one fo far, 6s in ſome Jnftances ta fap, that the Plaintift fatis 
tu his Moof, though the Gariauce be not material. Co this 
qourpote he cited the Caſe sf Courland and Hernigoe, Hill. 13 W. 3. 
Chat Aion was Debt upon Bond fo not performing an Award, 
the Defendant pleaded, ne Award, the Plaintiff replied, thir 
there was ale, and fet it fot) in bec verba. Che Dekendänt itn 
His Bejotuder demanded Oyer of the Award, and tt appeared 
there were a few Ciaules init, byt net material ones, amit. 

Vor. Il. G ted 
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ted in the Replication. pon the Demurrer the Court were 
of Opinion, that when the Plaintiff took upon himſelf toa fet 
out the Award in hec verba, he ought ta have fet it forth er- 
actly as it was; and as he Had not Done that, the Court pave 
Judgment agatnſt him. So is 2 Lev. 85. to tye fame Purpoſe. 
Wut he inſiſted farther, that the Gartance tn this Cale was in 
the moft material JSiace. 02 the Perlows Mame ts omitted 
in the Tarrant, agatni whom the Judgment was; and cer- 
tainiy that cught ta have been inſerted to found a Warrant 
for erecuting that Judgment. Andas to the Cates cited on the 
other Side, of the Mame of a Grantor being omitted tn the 
granting Part of the Deed, and the ithe; thefle were, where 
the Biflake was fn one and the fame Juſtrument; and there 
one [dart of the Deed minht by Conffrudien erplatn the other. 
But nothing of this can be faid in the prelent Cafe. De ob- 
ferved farther, that there was another Gariance, in that the 
Occlaration had fet forth, that fo much was recovered pro 
damnis, mifis & cuftagiis, Dut In the Warrant pwduced at the 
Trial, the Recovery was fatd to he pro damnis only. He Did agree, 
that this Objection had been (poke to before, and the Court then 
feemedto over-rule tt, by taping, chat Damnis was a (Uord, that 
included the Chole. Wut he fubmitted tt, that the Court 
would confider of that Objedion a little farther. Che Court 
fait, that they were of Opinion, that tn all reafonable CGinder- 
fanding the Conitrutton of the CHkarrant mutt be, that the 
Recovery Was againſt Urker, and therefore they thounht the 
Evidence agreed weil with the Declaration. Fo. the Gärrant 
19 not fet forth in hec verba, only the Subftance of tt. Che 
Chick Juſtice (aid likewiſe, that the Fieri facias was proved in 
Cuidence, which had th it the very Taws of a Recaverp a- 
gätnſt Urket ; and when this Tarrant was afterwards proven 
to be made out to the Bailiff in JOurluance of it ; be thounht te 
good beyond Quettion. Che other Dbjeition was not taken 
Matice vf by the Court. Accordingly they owWered, that the 
Poftea ſhould he delivered to the Wlatntiff, that be might enter 
up bis Judgment, 


The King and Bentley. 


HERE tuas now a new Habeas Corpus filed, and the Cauſes 

cf the Commitment returned. Upon which the Attomep 
General fad, that the Priſoner was convicted for beating a 
Cuſtom-houſe Oficer within the Oelcription of the Statute of 
6 Geo. 21. 34. and that Seitian in the Statute provides, that ſuch 
Perſon (hall be tran{poated to His Wajetty’s Plantätions fo 
any NQumber Of Pears, not exceeding leven, at the Diſcretion 
pf the Judges. And therefore he prayed the Judgment of the 
Court. 952. Crowl on the other Side aid, that Baron Carter 
tried the Petſoner for this Offence ; and theretore he defired, 
that one of the judges of this Court would be plead to (peak 
with im, and report from Him the Mature of the rifoner’s 
Offence. Che Court fad, that that would be neceſſary; and 
therefore aivered tt ta be Done, Upon which the Attorney md 
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neral prayed, that the Priſoner minht tn the mean Cime be 
committed to Newgate; fo2 that be had boke one Priſon and 
efcapen already. Che Court fatd, the King’s Bench JOoifon is 
a bery weak one; and there are continual Complatnts of its 
being boke, and Eſcapes made out of it. Foz which Keaſon 
thep aydered Him ta Newgate. 


“ 


Anonymus. 


6 Rule to ſhew Caule, why a Crit of Erroz ſhould ‘not 
be quafjed, 292. Strange fad, that the Erception which 
992. Theed Had taken to it, was, that tt was tefted this Cerm 
and returnable the nert, whereas there are fifteen Days within 
this Cerm from the Day of the Cefte, wheretn it might have 
beenreturnable, But he obferved, that the Rule of the Court 
“was, thatin this Cerm and tn Hill. Cerm, wherever a Crit 
of Erro2 bears Cette after the ſirſt Return within Cerm, tt map 
he returnable the Cerm after. And to this Purpoſe he had an 
Aidabit of the pooper Dficer. Che Chief Juſtice ſaid, that in 
the Cale of Shirley and Wright it twas Determined, that this 
was good in a Capias ad Satisfaciendum ; otherwwife in mean Pꝛo— 


cefs. And the Court in general obferved, that they thought 


it good tn this Cale. Wut tf tt was not, the proper JPlace ta 
aunty. toe Relice was the Court of Chancery, and not this 
ourt. 


Hepworth and Pullen. 


‘A Rule Had been made a few Days ago, that it ſhould be re- 

ferred ta the Wafter, to inquire whether one of the Per— 
fons, whole ame was put into the Bail-piece, was pivy ta 
His being Baril, or not. And now on Wotion for the Watters 
Report, the Water tated the Fat Cpectally ; but upon the 
whale ſeemed inclined to think, that there twas an Impoſition 
put upon the Court, and that Somebody had perfonated this 
Han, whole Mame isin the Bail-piece, without his knowing 
any Ching of the Matter. Apon which 92. Cunningham moved, 
that his ame minht be firuck out of tft. And ctted Cotton's 
Cale, 2 Cro. 256. Che Court fad, that before the Statute of 
a1 Jac. 26. thele Motions were allowed. Wut fince that Statute 
has made this Offence to be Felony, the Court jas always re- 
fuleu them. Co this Purpoſe the Chief Juſtice fatd, he remem: 
bered the Cale of Dod and Stackburn, Trin. 11 W.3. the Name 
of one Garbon was pul in there as Wail; and in a Scire Facias 
again him, De lata this Fat before the Court, that he was 
petfonated in giving Bail without his paving had any Wnoww- 
{edge of tt; and pet the Court refuled to relieve him. And to 
the fame Purpoſe 1S 1 Ven. 301. Accodingly the Rule of Re— 
ference was diſcharged. 
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Anonymus. 


Whom a Ve- J N @ Mandamus to ſwear in a Common Counctl-man fo2 the 

ee ard of Great Wyver in the City of Norwich, Serjeant 

to be dire Chapel had obtained a Rule a few Days ago to Hew Caute, 
(why the Venire fhould not be diredted ta the Sheriff of the Coun- 
ty of Norfolk, upon an Afidavit, that the Sheriff of the City, 
and likewife the Ceoners, and Freemen who would be of the 
Gury, tn Cale the Venire was Direted to an Officer within the 
City, were all Parties intereſted inthe Eledion. And to few 
that Venires have been direded in {uch Cale to the Sheriffs of 
the County at ſarge, he cited Rolls Abridgment 597. Che Cate 
there ts put, that an Sue ts totry, whether there is fuch a 
Cuftom, as Foreign-bought and Fereign-fold tn the City of 
York; andthe Opinion there is, that the Venire in fuch Cate 
{hall be direted, not to the Sheriff of the City of York, but ta 
the Sherife of the County at large. And he obferved belines, 
that though the prefent Eledion relates only toa Common 
Councti-man for one of the Wards of the City; petin Fae, 
a Common Council-man for one of the ardsis a Common 
Councilman for the whole City ; and therefore in the Mature 
of the Ching every Freeman within the City mult be intereſt— 
ed in this Election. Mz. Strange came now to ſhew Caulte a- 
raint this Rule, and aid, that he believed it was never thaughe 
of before. that a Venire ſhould be directed ta the Sheriff of an- 
other County, when the Cledion of a Common Councilman 
Within a Tard was difputed, He obferved, that Iſſues of this 
Hort ate conftantip trted tn London ; and therefore je ſubmitted 
it, that fo2 the Precedent fake the Rule ought to be diſcharged. 
quo if there was any Reafon to think, that there was anp 
Parttality in the returning Officers, the other Sive ought ta 
apply, that Clilors Mould be appainted to ftrike the Jury. Che 
Chick Juitice laid, that he well remembered a Dilpute, chat 
happened between the City of Norwich and the County of 
Norfolk, which of them ought to repatt a Batdye ; and the Ve- 
nire was Direted to the Sheriff of Suffolk. Che Court laid too, 
that they wellagrecd the Cafe cited out of Rolls; but they thought 
the pretent Cate did not come up to It. Accordingly the Rule 
was diſcharged. 


The King and Macajah. 


How far fe- aed E Defendant habing been convikted tn an Indiement of 
veralPerfons A JDerjurp without making any Defence, 992, Fazakerly 
may be join- · moved note in Arreft of Judament, that there were five other 
— In jerfous joined with this Detendant tn the Inditment., where- 
' os the Perjury of one Wan is not the Perjury of anatier ; 

and therefore there ought to have been Ceveral {udikments a- 

raint them, De Did agree, that tn Offences of Crefpats o2 
Ambracery, o2 Crimes of that fort, the Indicktments map be 

Joint o2 {everal at the Cletion of the Jr0lecutors, us 

2 Other 
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other Offences the Rule ts, that the Peoſecutions thall he fe- 
veral. And therefore tn the Cafe of The King and Wilfon, Pafch. 
rr Geo. 1. if was Determined, that two Perſons could not be 
joined in one Inditment fo2 ufing a Crade again the Statute 
of 5 Eliz, Sein Cro.-Jac. 647. tt ts held a jotnt Aéton will not 
lie anainft two for Tos ſpoke of another. Che Court 
thought, there was fome Weight in this Dbjetion, upon which 
the Watter was owered to ffand over. Accordingly 2, Faza- 
kerly paved, that the Defendant might be bao tn the mean 
Cime; for that he fubmitted it, the Court rather tnclined ta 
allow of the Erception that had been taken, and likewile be— 
caule this twas a Condition without Detence. Che Court 
faid, that in Jnformations for Libels, though there be a 
firong rception taken at the Crial, pet itf the arty ts tn 
Court, they conffantiy commit him after Conviction. And in 
reneral they obſerved, that in Cafes of this Sot, where the 
Court thinks proper to confider of an Crception, they con— 
ffantiy commit the Party tn the mean Cime ; though where the 
Court is readp to allow of the Dbjetion and give Judgment 
that way, if the JO.0fecuto2 defires Ctme to look into it, 
they DID agree, they minht bail the Party. And as to what 
was fait, that there was no Defence made, the Chief FJuttice 
agreed that to be true; but obferved, that there was a very 
ſtrong Evidence given on the Part of the Prolecutoz at the 
Crial. And therefore the Caurt remanded Her. 


The King and Empfon. 


R. Reeves coming now to thew Caule, delired 952, Agar 

to take all the Erceptions he bad to thefe Orders, that 

he might anfwer them at the fame Cime. pon which 2. 
Agar took another €rception to one of them, fo2 that the 
Commiflioners tiled themſelves in it Juftices of the Peace 
as well as Commiſſioners; but in the ordering Part of it, 
which requires the Oefendant to attend before then, tt requites 
them snip to attend before them as Commiffioners of Sewers. 
And his tak Erceptton was, that the Commitment ts for not 
anfwering certain Queftions relating ta the Rafures of a 
Book, that was Delivered to him as Fozeman of a Jury, Co 
the €rception then that twas taken upon the former Motion, 
992. Reeves anſwered, that the Clos quod cum, &c. are onlp 
(Gods of the Clerk that dew up the Order to be Cent here, 
and are no Part of the Der itlelf but only an Jntrodugian 
to ft; and then the Order itfelf is ſaid to be fet out in his 
Anglicanis verbis fequentibus ; and upon the Face of the Order fa 
fet out, the Fats in it appear all to be alledged with a pol 
tive Averment. De then obferved as to the fecond JOuint, that 
the Contempt to the Court which the Ocfendant ts committed 
fo2, is manifcitiy a Contempt to them, as Commifioners of 
Sewers, and therefore the Addition, which they have given 
themleibes in the Stile of the Der is Surplulage. And as 
to the laft Dbjetion, the Queſtion which was asked the Deken— 
Dant, appears ta be only, Whether the Wook was Delivered tu 
Vor. IL H him 


25 


Vide ante 4s 
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him in the fame Condition as it was renelivered by him; 
and that is a Queftton, which be ought to have anfwered. 
Che Court thought the two firft Erceptions fuffictentiy taken 
ke ou af the latt they doubted. Soa this Watter was ordered 
o ftand ober, 


Morrice and Redwyn. 


When a Norwich Affifes. A Had recovered in the Court of Lynn a- 
— pays Ae Kain another, and when be was going to 
Behald of his CAKE Out Crecution, the Defendant there offered to give him a 
Principal, Note fo2 the Doney, and to get one to join init as Security 
how far he WIth him; which was Done accordingly. After thts the Plaintiff 
will be inti- in the fogmer Aion Commenced another Afton again the Se- 
30 curity, and recovered; upon which the Security paid the Woney, 
Afampfr a- AND Now brought his Adtion againt the Principal fox fo much 
gainftthe Money {ain out to bis Cle. Chis Watter appearing at the 
Principal, lal, the Defendant's Countel ercepted, that the Action would 
not lic. But L020 Raymond, who fat as Judge of Alliſe here, 
was of Opinion that tt would. Accowingly the Plaintiff pro— 
Ceeved in bis Evidence. 


Norris and Le Neve. 


How far He- At the fame —— N an Ejedtment, wherein a Deſcent came 
ee in Queftion, a Book out of the Heralds- 
pee Office Was produced to prove the Pedigree. 952, Prime obiected, 
that this was no Evidence, and citen 992. Lloyd 
cited Salk. 281. tt JO.Go0f that it was Evidence. Che Chick 
Juftice at firft doubted ; but as it appeared that this Pedigree 
was taken upon an Inqueſt made on a Cifitation, he allowed it 

to be good Evidence; and it was accordingly read, 


The King and Dr. Brown. 


Conſtruction At the fame —— (eee DOcfendant was indixed upon the 

upon the Sta- Statute of 21 Jac. 17. for receiving a 

meof Guinea and a Walf on the Procuring of 1001 But as be ap- 

ai Jec-17- peared upon the Indiement to be a Phycian and not a Scct- 

Brokes,  Denet 02 Waker, L020 Raymond Declared his Dpinion ta be, 
that he was out of the Weaning of the Ak. And accowingly he 
was diſcharged. 


: 
I Term. 
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Martin and Davis. 


ftead, 992. Filmer moved, that the Chaplain might he made fons may not 
a Defendant, quoad his Right of Entry into the Chapel deallowed to 
to perform Divine Service; and quoted Salk. 256. tr beadded er 
Point. Wut Fudge Page fatd, in the Cale of the Dean and an Hea 
Chapter of Weftminfter he rememb2ed 22, Broderick applied for ment. 
fuch a Rule in the Court of Crchequer, and it was refulen 
him. L020 Raymond fatd too, that he had known thele Wo— 
tions refuted; accodingly it was fo In the preſent Cafe. 


E: an Ejecttment fo2 a Chapel and certain Lands in Ham- what Per- 
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The King and Freeman. 


What fhall HE Defendant had been indi#ed for a Battery, and upon 
be faid to be that Judge Lee made out his (Uarrant to take Him; whitey 
wh oat Piece CUatrant required, that the Dekendant ſhould be bought be— 
Judge of the fore one Of the Judges, and if none of them were in Cotwn, 
Court of = Hen before one of his Wajelty’s Juſtices of Peace, reliding 
King’sBench. Within five Miles of London. Che Cipftaff However did not 
think proper to execute tt; and fo2 this 992. Kettleby moved fo2 
an Attachinent, 1020 Raymond faid, that Precedents might be 
ſhewn of thele Carrants having been granted Cime out of 
Wind. And it has been determined, that their CUarrant is 
yoo even by Parol to arreft a Perſon committing an Difence 
openty before them.  Accowingly the Attacyment wags 


granted, 


Anonymus. 


How far the QErjeant Darnel moved to fet afide a Gerdict, where there wag 
Court fers a- L) no Defence, for a Cariance between the Copp of the Jue 
fide a Ver- and the Nifi prius Roll; the Copp of the Iſſue being made up 
Ga fore with a Wiftake in the Replication’s concluding & predi@us De- 
tween the fendens fimiliter, tnftead of & predictus Querens, and the Roll of 
Record of Nifi prius being made up tight.  Lo0 Raymond fatd, that 
Nifi prius  thefe Motions habe heen allowed ; accowingly the Court 
andiheCopy mabe a Rule to thew Caule. A few Daves atter Serjeant 
when there. Chapel made the Itke Wotton for the fame Cariance in the 
isnoDefence Cale of Robins and Churchman, twhere there was na Defence 


atthe Trial. neither. And the fame Rule was made, 


Anonymus, 


Deauecare 855 Hawkins moved for an Information again the Bat- 
Court of iiff of Wallingford fo2 an Abufe in bis Office, as Judge of the 
King’sBench Court within that Corporation. 1020 Raymond faid, an Qt: 
vill exe 4" tachment would tie for this Dffence. And Judge Page ob- 
avant a. Ferved, that it was granted in bis Cime again a Judge of 
Judge of an an infertour Court fo2 not giving Judgment. Accordingly 
inferior the Court asked the Serjeant, which he defired, an Attach- 
Court. ment o2 an Jnforzmation. De anlwered, that he was inſtrucked 

ta pap an Jnformation. Che Court (aid, that this would 

end ti an Attachment. Accowingly the Court made a Rule 


to thew Caule. 


Bowes 





Bowes and Haddock. 


ME; Kettleby came to ſhew Caufe, whp a Fieri facias ſhould How far the 
not be quafhed, fo2 tts beiny taken out When a Arit of ma will 
Etro was depending. Dis Realon was, that_ the Defendant ——— 
Had got an Jnjuniion continued in the Court of Exchequer up⸗ for doing ca 
on thefe very Cerms, that he Hould bing no Writ of Erro2, ken our 
and has fince atually given a Releafe of Crroys. Che Court pending « 
fain, that for the Wreach of the Cerms of this Injundion the Writof Er 
Application ought to be made to the Court that granted it. “” 

Gnd as to the ather Part of the Reaſon, the Releale ought ta 

be pleaded in Wat to the CUrit of Erroz, and they would not 

trp it inthis Gay. Accordingly the Rule was made ablolute. 


Anonymus. 


MS Fazakerly mobed foz an Information againtt the Wat- How far an 
liffs of Scarborough, fo2 conditing a Wan upon the Sta- ee 
tute of 9 Anne rr. fo2 felling Dides without being marked, and ab hy ed 
pet not allowing him to be Heard, but at the fame Ctme al: jnegai’ con- 
lowing the Informer to be the Witnels. Me fatd, before this vidtion. 
Wotion could be proper, he div agree, regularly tpeaking the 
Convition ought to be bought up by Cerriorari; but he remem: 

bered well that one of the Statutes in Geo. 1. had taken away Cer- 

tioraris in thefe Cales. Che Court accodingly made a Rule 

to ſhew Caufle, and faid, if a Certiorari would lie the other Side 

would then Mew tt. 


Anonymus. 


ME: Taylor moved fo2 an Information againſt one Lifle, How far an 
Deputy Cown-Clerk of the City of Gloucefter, fo2 en: ei 
tring a Gerdit different from what the Jury gave, One was ving an oF- 
indited there Hefore the Juftices of Peace fo2 an Aſſault and fer for en- 
Ravihment. Che Jury found Him Gutity ag to the Affault, tering up a 
Dut acquitted bim_as to the Ravihment. Motwithtanding Verdi@ 
which the Deputy Cown-Cierk entred up the Cerdiz generally Wore 
Oullty as ta the CAhale. Judge Page doubted, ag this was an 
inferiog Dfficer, whether the arty ought not firft of all to have 
Japplted to the fuperto. Officer foz Redyels. Wut Judge Lee 

faid, he took it in the Cale of the Cown-Clerk of Norwich, the 
Court granted an Attachment again Him Direitly ; and that 
was for entring up a Reco of Seſſions wong; which ts 
much fuch a Cale as this. AccowWingly the Court made a 
Rule to thew Caule. And afterwards made it ablolute. 


Viole lease I Holt 
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Holt and Foreft. 


When a Re- } Debt upon a Recognizance again Batl, given on @ 
eognizance Writ of €Crrezin a Judgment after_ a GVerdict, the Plaintiff 
of Bail is Han fet forth the Ketogntzante in the Declargtion. and on Oyer 
coe nefaence tH€ Tondition appeared to be, that if the Plaintiff in Crroz 
oftheStature (oul prolecute His Crit of Crroz with Cet, and if the 
of 16 & 17 Judgment thould be affirmed, and if he ſhould pay fuch Wonep 
Cars. whet ag fpould be awarded, then the Recognizance thould be bord. 
fall be = Co this the Oefendant pleads, that the Plainti in Erroz div 
fuch Recog- Prolecute His CUrit with Cffet, and that the Judgment was not 
nizance.  afirmed. Che plaintiff replies, that the pPlaintif— tn Crroz 
{uffeced bimfelf ta be nonpeos’d. And thereupon the Deten- 

Dant Demurs generally. 952, Strange now argued for the De- 

fendant, and {aid that this Recognizance was piven upon the 

Statute of 16 & 17 Car. 2. 8. (3). but it by no Deans followed 

the Cords nor Weaning of it. For the CUads in that Settion 

ate. That if the Judgment fhall be affirmed in the faid Writ of Error, 

or that the faid Writ of Error be difcontinued in Default of the Plain- 

tif or Plaintiffs therein, or that the faid Plaintiff or Plaintiffs be non- 

fuit infuch Writs of Error; and they are all inthe Digjunitive. But 

the Wows of the Condition in this Recognizance ate an itive 

Different Set of Tos, and all tn the Copulative. For which 

Realon he fubmitted it the Plaintiff could not recover. 2. 

Parker ou the other Side argued, and ſaid, that the Dbjetion, 

now taken to the Form of this Recognisance, was by no Weans 

a new Dbjetion; for, when he was Clerk of the Errors, he ve- 

memb2ed tt Mas taken, and ftrongly infifted upon, 1020 Mac- 

klesfield too was {poke to aboutit ; Precedents were fearched ; 

and it was found, that fo2 above fifty Pears then pat, every 

one of thele Recognizances was in this Foym. Lord Raymond 

faid, that however the Penning of the Condition in this Re- 
cognizance be, the plain Weaning of it mutt be, that the Plain⸗ 

tiff in Erroz Mould profecute his CUrit with Cie, and if the 
Judement be affirmed, that be Mould pay the Wouep, And 
whenever a iow ts put in of a Direk# contrary Signification 

to What the Party intends, the Court twill tranſpoſe o2 change 

that Tod, in oder that the Party's Intent map take Cfiec. 

And that is like the Cale which bas been Determined, where the 
Condition of a Bond was, that the Partp fhouldD not pap the 

Money ; the Court underftood the Condition, ag if the CUordo 

not Had been left out. And he took that Cale to be much 

fironger than the prefent one. However, he faid, if this Re- 
cognizance had not been given accowding to the Ax, but the 

arty had voluntarily entred into one with a Different Condi- 

tion, ſuch Recogntzance would bind him; and fo this Point 

has been expreſsſy determined. It being then to be taken foz 

granted now, that the Recognizance is a good one, and with: 

in the Meaning of the AX; he faid, tt might be poper ta 

confider, what Canfirudion ould be put upon the C9205 profe- 

cuting with Effect. Qnd as to that, be Did not think indeed thep 

required the Party to reverfe the Judgment; but only to bung 

3 the 
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the Judgment fo before the Court, as to have tt reverled o2 ak: 
firmed. However in the pefent Cale the Plaintiff tn Crro2 has 
Done neither of thefe Things; and therefore, be thounht the 
Recognizance clearip forfeited, by his fuffering himſelf to be 
nonproted. Accordingly the Court ordered, that the Plaintiff 
Hauld have his JuBgment, untefs Caule on Thurfday pert, — 


Anonymus. 


03 Rule to ſhew Cauſe, why an Information Mould mot When a sra- 
be granted againt the Defendant for tettingy Mets crofs Nee wenes 
one of the publick Rivers. 152. Reeves fad, that He Did not. oy * 
certainly know what Statute the former Motion was made UP- feridesa par- 
on; but he fuppofed tt was that of 1 Geo. 18. (14). And ff tt ticular Me- 
was, be apprebended an Information would not lie; becaule — 
that Statute has preſcribed a ſummary Method of proceeding ie 
before Juffices of the jyeace. Upon which 992. Wilbroham ſatd, Court of 
that he founded his foxmer Motion on the Statute of 2 H. 6. 15. King’sBench 
But 952, Reeves ſaid, that then there was a verp plain Anſwer cannot granc 
ta be given to tt, which was, that the Statute of 21 Jac. 4. 2% Informa 
has prided, that all Informations brꝛought upon Penal Sta- °°” 
tutes made before that Cime, fhould be {aid in the proper 

County, there the Fat ariles. And it wes Determined there- 

fore tn the Cafe of The King and Gall, that no Information fo2 

fuch Offence could be granted by this Court, Accowingly the 

Court diſcharged the Rule. 


Lane and Chapman. 


Ms Strange moved to fet afide a fecond Fieri facias, that had How far the 
been erccuted after the firft, and no Natice taken tn it of Cour wil 
any Boney being levied upon the firtt. And befides he fain, ot 
the Defendant bad Goods enough by him, to have had the gacias. 
whole Debt and Coffs levied upon the firſt. Accowinglp the vide por. 
Court made a Rule to ſhew Caule, 


Anonymus. 


O N Rule to thew Cauſe, twehp a JPatfoner Mould not he Dil vow far the 
charged out of Cuſtody upon the late Statute of 2 Geo, 2. Court will 
for the 25. andad. not having been duly pain upon the Day, cicraree s 
992. Marh faid, that Thurfday was the Day on which tt ought ta copcay on 
Have been patd, and the Plaintiff gave the Woney to his Ser- thesratureof 
want to be Delivered to the Defendant on that Dap, but the 2 Geo. 2. by 
Servant forgot it, anv did net go to deitker tt ctil (even the Reafon i 
ert Mowing, and then did tender it the Priſoner, but he ve- po Wees'y 
fuled to accept it. ide obferved, that the Court tn other In— tee ace 
ffances fas not kept to the Letter of this At of Parliament; scaruce pre- 
fo. the A& requires, that the Money fhail be paid on the firſt ſeribes was 
Day of the Cleck; bute the Court has conftrued that Day to ae 

be the firfi Dap atter the Plaintiff's Cinvertaking. — —— 

here. 
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therefore he hoped, there ould be a Itke Conftruéion made up- 
on this Cilaule, by underffanding it ta mean The firft Day of every 
Week after his Undertaking, or as foon after as in any Convenience may 
be. Che Court fatd, they were intirely for keeping to the 
Letter of the At tn this refpet ; for otherwile they did nat 
know where they fhould ftop. And Judge Lee fatd, the Court 
has been of the fame Opinion upon the Statute of 3 & 4 W. 11. 
relating ta Settlements; and there they twill not allow of the 
leaſt Clartation from an intire Pears Service. Accowingly the 
Rule was made abfolute. 


Seymour and Winnyat. 


When a Writ U PON a cArit of Crroz in parliament on a Judgment. of 
oh M be! tye Common Pleas affirmed tn this Court, 2 Reeves 
the Houfe of moved faa a Meeks Cime to juitify their Wail, and that 
Lords, what Grecution might be ftatd tn the mean Cime. De fatd, the 
istheNature Reaſon for bis Motion was, that the Wail were out of Cown, 
of the Re- and could not be back again till then. But tf the other Sine 
connivance. Heuld be unwilling that fuch Rule thould be made, he would 
tred into up- Confent that 992. Molefworth, one of the Bail upon the former 
onthatOc- cUrit of Erro2, and a Wember of Parliament, fhould be Batt 
cafion. in this. Judge Page fatd, that be had known it an Odjeition tu 
when awrite the Common Pleas and Exchequer to a Perfows being Bart, 
of Erroris that be was a Wember of Parliament. And the other Stone 
brought in Declared, that they would not confent to 992. Molefworth’s being 
— Bail here; and hoped, that no Cime ſhöuld be given to juſtity 
Timethe in this Cale. But the Court declared, that Members of 
Court of Parliament were frequently Bail in the Crown-fide of this 
King’sBench Court ; and they would not Cuffer that to be any Objection of 
will give the the other. Chev fatd farther, that it has been held, that no 
Fary to jt atl was requifite upon a fecond CUrit of Error. Indeed 
fi thep DID antee, that the Law was at this Dap held otherwite. 
However thep oblerved, that the Condition of the Recognizance 
of atl in this Cale only Cubjeited them to pap the Cotts upon 
the Affirmance of the Crit of Erro, which the Chief Juſtice 
Pe could not be above rool And therefore they granted the 
Motion, 


Parrot and Green. 


How far the O N Rule to ſhew Caule, why Proceedings Hould not be ſtaid 
= at ee upon a Diftringas nuper Vic’ f02 that Batt had been put in 
pena De at a JudKe’s Chamber, and no Creeptions entred tn the Look, 
fringes nu- the Countel fad, that the Plaintiff's Attorney met the Defen- 
per Vic. dant's Attorney, and told him, he did erpe&t he Hhould juttifp 
in Court. And that the Court held to be ſufficient. However 

Junge Page fad, tf the Plaintiff Hould nif upon going on 

upon the Diftringas, they will Compound this Matter tn the Ex— 

chequer. fo. which Beaſon the Court adviſed the parties to 

agree it, Which they accordingly did. * 

3 pin- 
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Spinmore and Bowler. 


N Rule to ſhew Caule, why the Defendant fhould not 
be diſcharged out of Cuftody, upon his having ſigned Row 
pꝛos for want of the jOlaintift’s Declaring againſt Him within 
two Cerms, 292 Strange fatd, that the Fat was, that the De— 
fendant was {ued in one of the City-Courts, and removed him 
{elf Here hy Habeas Corpus; after that he made an Eſcape, and 
being taken up by an Elcape-CHlarrant, was committed ta 
Newgate; upon this He lap in Newgate fo2 above two Cerms, anv 
the jolaintiff did not Declare again him, Cpon the State of 
this Cale 992. Strange ſatd, he fhould ſubmit it, that the Mon⸗ 
pros was trrevularly ſigned. De Dw anrec, that tf the Aittan 
Had not been brought in the City-Court, but Had been bought 
bere, the Monpros would have been regular, and according ta 
fhe Intent of the Statute of 4& 5 W.& M. 21. andi A. 6. 
“But be fubmitted it, that the Statute of 1 A. 6. (x). bas only 
provided, that Proceedings fhall yo on again the Party taken 
npon an Cfcape-Clarrant, where an Aion was auaily pending 
araint him at the Cime of the Eſcape. And in the peeteut 
Cale uo Aiton was Depending, For the Aétion tn the City: . 
Court was Determined by the Habeas Corpus; and no Géion was 
begun inthis Court. Che Court thought this a Matter de- 
fering Conlideration ; fo the whole of it was refer'd to the 
Batters that the Jrregularity of the Nonpros might be in- Vide pot 
quired into. 


Burgis and Page. 


R. Strange moved for a Rule on the UAnder⸗Sheriff of the what kind 
County of Northampton, to fhew Caule why He did not of Rulesare 

Deliver to the Plaintiff the Woney levied ow a Fieri facias, upon pel ther 
an Afidabvit, that the Defendant's Goods being taken in Exe- Grger-she- 
cution, the Under⸗Sheriff wrote a Letter to the Warlifl to de⸗ ;ic, 

{iver them up, becaule he had received the Debt and Cofts , 

fince which the Money had often been Demanded of the Auver- 

Sheriff, but he bad not paidit. Che Court declared they thould 

willingly qrant the Wation, tf tt had ever been granted before; 

fo2 they have cblerved of late, that CGuder-Sherifis make tt 

a Practice to delay Plaintiffs their Suits, and to ftand out, 

till the Attachment. Wolvever they fad, thep would think 
rot fome Ciay ta make Cinder-Sheriffs pay Coffs to2 their 

Delay. Che Rule made at prefent, was only, that the Sherife 

ſhould return bis Crit. 


Vor. IT. K Anony- 
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How far Bail 
above {hall 
be faid ro be 
Regular. 


How far the 
Court can- 
not proceed 
in afummary 
Method a- 
gainft an At- 
torney. 


How far the 
Court will 
not grant an 
Information 
againfta Per- 
fon for ma- 
king an ille- 
gal Convic- 
tion, till the 
Conviction is 


How far the 
Court will 
fet afide a 
Judgment, 
notwith- 
ftanding the 
Length of 
Time, 


Anonymus. 


R. Agar moved te flav Proccedings againſt Batl. Jn Hilary 
Gatation the Plaintiff tued out the Crit, which was re— 
turnable the firft Wednefday in Eafter erm, and on the. Mon. . 
day following took an Afignment of the Batl-ond, on which 


fame Day Wail wags put im. 992. Strange fubmitted tt, that - 


the four Days for putting in Bail mut be ceckoned tnclufively, 
fo that the laff Dap for putting in Wail was on the Saturday. 
Wut the Court were of Opinion, that one of the Days mutt be 
exclufive ; and that therefore the ati above was regular. Ac: 
cordingly granted the Motion. 


and Smith. 


Qiricint Urlin moved, that the Defendant's Attorney might 
ſhew Caule, why he did not deliver up rool. which was 
Delivered Him as an Indemnity again all Gamage that 
he might tuffer by becoming Bail. Che Wlainti hav given 
the Letendant a general Releafe, and vet the Attorney re— 
futed to Deliver up the Money. Che Court fad, they 10 not 
fee How a Rule could be made upon him ta do this; be- 
cauſe in this Refpet he did not at as an Attorney. Dow- 
7— Zule was made upon him to ſhew Caule why he ſhould 
1 : : 





Anonymus. 


M* Strange moved for an Information again one Heber, 
a Juftice of Peace, for conviiting a Wan fo2 killing five 
Hares, and refuſing to beat what he could fay in bis Detence. 
But the Court retuled the Wotion, becaule the Condition was 
not bought up by Certiorari. . Chey ſaid, tf there was no Con- 
bition, there ought ta be no Jnfozmation ; and tf there was a 
Conviiion, this ought to appear by the Record. 


brought into Court by a Certiorari. 


Blake and Hutchenfon. 


ie Debt on a Judgment of firteen Pears ſtanding, 992. Prime 
moved to fet the Judgment afide, foz its being entred up of 
a Germ precedent to that whereof the GUrit was taken out, 
whercon the Defendant was arrefted. Che Laticac bore Cette, 
Hil. 1715. and the Judgment was entred up on the Mich. Cerm 
befor, Accowingly the Court owered this Watter to be re- 
kerred to the Waiter, and upon an Affidavit of Motice of the 
WBotion Wroceedings were laid tn the mean Cime. 


I Anony- 





Term. Mich. § Geo. Ue 1731. 


Anonymus. 


M* Kettleby moved for an Attachment againſt one Wright, 
the Weeper of a Wad-Houle, kor not making a Return 
ta a Habeas Corpus. But 992. Mafterman infeymed the Court, 
that he took the Paitice to be, ta obtain a Rule fo2 his re- 
turning the Crit. Gpon witch M2, Kettleby fatd, that he be- 
lieved, in the Cale of Colanel Dunbar, an Attachment was 
nranted directly for bis not making a BWeturn to a Habeas 
Corpus, where fe was noting to thip off fome People direelyp 
Without Authartty, Judge Page (aid too, in the Cale of 2. 
Fellers He believed the fame was Done, where a Habeas Corpus 
Was directed to him to Laing up a Perton, who was owered by 
Him to be put under a JOump of cold Cdlater to cure him ot 
a peetended Madneſs. And Judge Lee took it, the Cale of 
992. Baldwin of Ludlow was in JPotnt. Che Chiek Juttice fain 
likewife, that be belicved the Diftintion was between thele Ha- 
beas Corpus’s Ditesed to petvate Perſons, and thole to publick 
Dfficers. Accowingiy the Court were granting the Attach- 
ment; and then the Return was put tn, 


Probin and Churchman. 


M& Draper came now to ſhew Caufe, and faid be ſubmitted 
it, that this Defe& (if any) was amendable within the 
Statute of 8H.6 and therefore the Rule ought to_be dil⸗ 
charged. ‘Wut pet be took it, that there was no Occafion 
fo2 alt akual Amendment. And it might be Doubted, whether 
this was any Defet at all. Che Detendant’s Plea, he tard, 
couciuaes, & hoc pet’ quod inquiratur per Patriam; & predictus De- 
fendens fimiliter, inftead of & predictus Querens. Wut he fubintt- 
ted it, that the Tow pet’ might be read petunt; and then there 
is a Complete Iſſue, aud the tet Surplufane, Co thts Pur⸗ 
pote be cited a Cale determined very lately in the Common 
Wieas. Chat was an Adion wherein were thee Counts, twa 
upon Bond, the third upon a Mutuatus. Co ail the Counts the 
Defendant pleads the General Iſſue. Wut to the two fir, 
His Plea concluded with a hoc petit, &c. and no predictus 
Quer’ fimiliter. To the laft be concluded with a hoc petic and 
a fimiliter. Gpon this, be fatd, an Objedion was taken, that 
there was no Iſſue joined upon the two firfl Counts; but the 
Court there held, that the late cured it; and they confirued that 
Fue to extend to the whole. De faid, Serjeant Chapple Was 
Countel in that Wotion, and he appealed to him, whether the 
Fatwas not to, Serjeant Chapple om the other Side argued, and 
faid, he believed, He mult give it up, that this Fault was a- 
mendahle. ‘But he begged Leave to tnfiff, it was a Fault; 
and as a Fault it ought ta be amended. Co thew, that this 
Fault ought to be amended, he faid, be thought be need men— 
tion no other Authority than 1 Cro. 633. And tf this was fe, 
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the Well above tS wong, as well as the Nifi prius one; and 
then there ts nothing to amend bp, Che Court in general 
agreed, that this was a Fault; but they thought it ag cer- 
tain, that it was a Fault amendable. Gnd this upon the Au— 
thowty ef two Wales, one cited by Judge Page of Greenwood, 
and Picking, Mich. 7 W. 3. the other cited by Judge Lee of 
Rawborn and Hickman, Pafch 9 Geo. 1. which Cafes were both 
in Point. Wut the Queſtton, which the Court conceived great 
Doubts upon, was, whether there was Occafion for the Re- 
C020 of Nifi prius being agually amended. Che Chiek Juttice 
Declared bis Thoughts to be, that an atual Amendment might 
be tnfiftedD upon. Fo2, be fad, the Motion that a Cerdii may 
be fet alide is in Cflet a DBotion to flap the Judgment; ano 
fo jong as there is a Octet appearing upon their Becoids he 
DID not think they could give Jutgment. But Judge Page and 
Judge Lee declared, that tn the two Cafes by them cited there 
was no Amendment made; the Court onlp (aid there that the 
Fault was amendable; and uponthat nothing more was expected. 
And Judge Page Veclared farther, that in the Cale bp him cited 
the Fault went thaough the whole, there was nothing to amend 
by; but pet the Court Declared there it twas Vitium Clerici, 
and the whole amendable. Accowinaly upon the Authority of 
thefe two Cales the Chief Juitice came over tn bis Opinion ta 
the two other Judges ; and Judgment was given fo2 the iain: 
tiff Without any Amendment, 


Anonymus. 


R. Parker moved that Pꝛoceedings might be aid, upon 

an Afidabit that the Arreft was made within the Liberc- 
ties Of London upon a Bill of Middlefex. Wut the Court fatd, 
that that Adavit Was not fufficient, fo2 the Liberty of London 
may extend into Middlefex, though no Part of London itfelf 
Does. And Judge 6h faid, the Boough of Southwark is with- 
in the Litertp of London, though it lies in the County of Surry. 
Che fame, he faid, has been thought of the Temple, that it 
lies within the Liberty of London, though out of the City and 
County, Accogwingly the Motion was not allowed. 


Lane and Chapman. 


M:: Strange having obtained a Rule to ſhew Caule, why a 
fecond Fieri facias Mould not be (et afide fo2 its not being 
marked, but renerally made out for the Whole Judgment, tha’ 
Part of the Woney was aually levied upon a former one; 92. 
Fazakerly Now moved to diſcharge it. De fatd, he Did agree, 
the want of marking the Crit was a Fault, for which there 
muft be fume Method of befny relieved, Wut he tubmitten 
it, that the Wetyod to have been taken was, an Asien upon 
the Statute, which relates to this Matter; and _ not a Wotton 
ta fet the Crecurton afide for this Reaſon. Foz thole Wott: 
ous are not allowed, but where there is an Jrvegularity At 
I 





Term. Mich. § Geo. Il. 1731. 


the Iſſuing out of the Proceſs, which cannot be petended tn 
this Cafe. And he Declared, tn all his Erpertence he never knew 
fuch a Motion made, Wut the Court, tn the ablence of tie 
Chick Juftice declared, that they thought this a proper Method 
to apply fo2 Relief; and they believed it Had oftentimes been 
made Cite of. However the Watter at laf— went off upon an 
amicable Propoſal. 





Burden and Tomling. 


N an Action upon the Cale the plaintiff declared upon a Pro— 
miſſory ote given by the Oefendant, and wearing Date the 
220 Day of Feb. 1728, by which Mote the Ocfendant agreed to 
ay the Plaintiff feveral Sums at feveral Inſtalments, the 
aft of which tas not to be til fome Cime in the Bear 1732; 
and then the Declaration fet forth, that the Oefendant fo be- 
ing fndebted eifdem die & anno promifed to pay; but that he did 
not pay the fame; whereupon the Plaintiff bought his Atkion 
forthe Boney Due on fame of the fir Inifalments. Co this 
the Detendant picads, that he became a Bankrupt on the rth 
of March 1728, (which twas before the Money Due upon the firſt 
Gnftalment) and that the Caule ef Aiton accrued before ſuch 
Cime as He became a Bankrupt; and concludes his Plea with 
a hoc paratus eft verificare. The Plaintiff in bis Replication ve- 
muts to this [lea ; and fhews for Caule, that the jolea ought 
to have conciuded to the Country, and not with an Averinent. 
99}. Bootle, Jun. now argucd for the Plaintiff, and ſubmitted 
in the firft Place, that the Subſtance of the Plea was bad, be— 
caufe the Ak of Wankruncy was before the fir! Inſtalment; 
and in the nert Place, that the Concluſton of the Plea was 
bad; and to this Purpoſe cited the Cale of Britton and Laffel, 
Mich. 2 Geo. 2. tn the Court of Exchequer. Chat twas an Ac- 
tion upon feveral Promiſes; as to all the Money Demanded by 
the Declaration but rol. the Ockendant pleaded jis becoming 
‘a Bankrupt, and concluded his Plea tn the fame Wanner as 
this ig, with a hoc paratus eft verificare; and as to the rok 
Part of the (aid Promiſes, he pleated Non Atumpfi. Che 
PlaintiT Demurred to this Piea, and fewer two Chines for 
Caule ; one that the Plea ought to have concluded ta the 
Country ; the other, that it was uncertain which of the Pro— 
miles the rol. excepted related to. Che whole Court, he taid, 
Deltvered their Opinions, that the Plea was bad upon the fick 
Erception ; and the tate Chict Baron fatd, that he had known 
* the fame Point twice before Determined fo upon his Argu— 
ment. 952. Jofling on the other Side argucd, and iubmitted 
in the firtt Place, that the Aiton ought not to have been brought 
till the lait Day of Payment was over, and for this Purpoſe 
relied upon Co. Lit. 47. De Cubmitted it itkewtle; that the Oe- 
tlaration was bad in Subftance, becaule the Promiſe to pay is 
laid to be at the Cime ot the latt Anftalment. Foz the Wows 
Eifdem die & anno muft refer to that Cime; it betny a known 
ule, that the CUords idem femper refertur proximo Antecedenti. 
Chen in Anfwer to what pad been objeded again the Defen: 
Vou. II. I, Dane's 
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Dant’s Plea, he ſubmitted ft, that it was right both tn Form 
and Subſtance. And the Determination of both thele Que— 
fiions mutt depend upon the Conftrudion that hall be made on 
the Statute of 5 Geo. 24. (14, 30.) the laft Claule relates to 
the Subftance of the Plea, and therefore he chole to oblerve 
upon that firt. As to that, he fad, the Cows of the Claule 
were, That the Certificate of a Bankrupt fhall be a full Difcharge of 
any Debt or Demand contracted, due or demandable before the Iffuing 
out of the Commiffion. And he aid fubmit it, that a Mate of 
Mand, payable at a future Oay was tn iflelf a Oemand con⸗ 
trazed before the Day of Payment within the Weaning of the 
Qt. Chen as to the Form of the Plea, he (ald, He appre- 
Hended, that the Plea would have been bad, If tt hav concluded 
to the Country. Che Plea of the Bankcupcy is a new Fat; 
not Denying any Ching that the Plaintiff has alledged tn bis 
Declaration, but confelling andavorwing it. But betoue the 
Party is intitlen to join Iſſue, there mutt be both a Negative 
and an Afirmative, And beſides he obferved, that there were 
Fakes, which the Plaintiff might pofibly alledye tn Avoidance 
of the Defendant's Plea, which the Defendant by concluding 
to the Country would have prevented him from doing. Che 
Chief Juttice declared his Opinion to be, that the Adin was 
weil brought; and fatd, that in thefe Contrats be took it the 
Diftingion was, between Agtons of Debt bought upon them, 
where the Ching itielf ts to be recovered, and thele, where 
Damares only are to be recovered; for here the Jury map 
fever the Damages, as they think pooper. De laid likewile, 
that he tock it, the Subftance of the Plea was not good, and 
that the }D.emiffory Mote in Dueftion was not a Oemand 
contraded till the Dap of Payment, within the Weaning of the 
Dk. M2. Bootle too in his Reply fatd, that the eifdem die & 
anno, &c. was meer Surplulage ; and therefore, he apprehended, 
Whatever Conftrusion was made of tt, tt could ſigniky nothing, 
However the Court vid not deliver their Opinions folemnip 
upon any other Point, but that relating to the Form of the 
Plſea. And as to that Matter the Court declared their Opinions 
to be, that the Intention of the Legiflature was, that the Plain⸗ 
tiff ſhould not be able to reply any new Datter , but that the 
Whole Werits of the Aion fhould be tried upon that fingle Iſſue. 
02 which Realon they declared their Judgment to be, that the 
Plea ought to have concluded to the Country. Andfo Judge 
Lee faid, this Point Was Determined in the Cafe of Miles and 
Williams in thts Court, when 1020 Mackelfield fatas Chief Juttice; 
there Debt was bought upon Bond againſt two; the Defen- 
dants jointipy pleaded, that the Piamtift ought not to have bis 
Aion, becaufle one of the Defendants became a Bankrupt at- 
ter the Wend became due; andin the Plea fet out more than 
it needed Have Done, and then ſays & fic he became a Bankrupt ; & 
hoc parati funt verificare. Co this Plea the Plaintiff Cpectatip 
demurred for this verp Reafon for which the Plaintiff now 
Docs. And upon great Debate the Conciufion of the Plea was 
Hela Had. Accowingly in the pelent Cale the Court gave 
Judgment foz the Plaintiff. Che nert Day 2. Jofling came 
into Court and fad, that be had been informed, that a Cale 4 

the 
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the fame Mature with the pretent one bad lately been in the 
Common Pleas ; the Mame of ft Was Foller and Burden, and it 
was Determined abaut thee Cerms ago, Chere a Plea of 
Bankrupey conciudBedto the Country; and tn Sericant Hawkins s 
Argument to Cupport it, the whole Court feemed clearly incli⸗ 
nable again# it. Gpon its coming on again before that Court, 
the Cale Of Miles and Williams, which Has been mentioned, 
was cited. He DID agree, thee of the Judges altered their 
former Opinions, and held the Pilea to be wood ; but the Chief 
Fuftice continued of the Opinion he was of at fir. For which 
Realon he hoped, the Judges of this Court would be pleated 
to conter with the Court of Common Plieas; and that, as the 
Judgment was in the Wreaft of thts Court for the whole 
Cerm, thep would be pleated to_ftay Crecution, till they had 
conferred with them, Wut the Coure fad, that fince they de- 
clared their Refolution Peſterday, they had confitered of this 
Matter again among themlelves, and had found ſtronger Rea- 
fon ta abide bp their Dpinion. Foꝛ upon Judge Lee’s looking 
into the Cafe of Miles and Williams He pad found, that in Lod 
Macklesfield’s Axgument he had cited another Cale determined 
upon the fame Point; and that as the Cale of Bugg and Lacey 
6 Ann. Che Chiek Juftice farther fatd, that upon iookinn inta 
the old Looks he believed it would be found, that an Affirma- 
tive and Negative ts not always requifite to the forming an IC 
fue, anDdinftanced the Cale of partes finis nihil habuerunt. Acs 
cowingly the Court declared, that they would abide by the Re- 
folution they had given; and let the Party take his Remedy bp vide pork. 
a Writ of Crroa2, 20 


Salford and Storeford. 


M: Reeves moved ta quath an Order of tivo Justices con: How fer a 
firmed at the Sefions. Che Selions (pecially ſtated or ne 
the Fat to be, that one Lineacre had been bound an Apprene serciemenc 
tice by Jndenture, and ferved His Mafter the lat two Pearg byfervingan 
of bis Apprenticefhip tn the Pariſh of Salford in the County Apprentice- 
Patatine of Lancafter; but that his Indenture was not ſtamped. ™P- 
However the Juftices adjudged this ta be a good Settlement 

by way of a Service, though not as an Apprenticethip ; ac- 
cowingly removed His Mitte and two Daughters from the 

Parti of Storeford in Chefhire to this Pariſh of Salford. But 

ve fubmitted it, this was diredtly contrary to the Refolution 

lately made by the Court in the Cale of Courden and Lee. 

land. Gnd accowingly the Court made a Rule to thew Caufe, 

And this Cerm mave tt ablolute, 


Lofield 
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Lofield and Bankcroft. 


How faran WN att Aktion for a Libel publiſhed in the Poft-Boy, July 30, 

= Se se 1730, the Declaration (et forth the Advertifement ta the 

be laid nan kollowing Effex. A Warrant of Felony having been iffued out a- 

A@ion fora gainft John Lofield of fuch a Patifh, this is to give Notice, that who- 

Libel. ever fhall apprehend him, fhall receive a Reward of rol. by me, 

Bankcroft. Gnd now 992, Filmer moved tn Arreft of Judgment, 

and fubmitted it, as the Occlaration was laid, the Plaintiff 

could not recover. De faid, it was not laid, that the (Uords 

were froken any Cavs relating to the jDlatntiff ; nor one 

Innuendo, to fhe, that they any ways concerned Him. And 

that this was neceffary, he cited 2 Cro. 126. Twas farther 

infified, thatthe Declaration could not be maintained ; becaule 

it 1s no where laid in it, that the Plaintiff Han net fuch CCar- 

rant iſſued out again him. It was likewiſe faid, that the 

Wows faration’ e poculo were bad, notwithftanding the Anglice 

picking a Pocket; and for this Purpoſe was cited 2 Keb. 134. 

4t was urged farther, that the Adion Was againſt thee jointip, 

whereas the Ations ought to habe been teveral. Che Citet 

Juſttce (aid, he thought the Crception fo2 want of an Innuen- 

do Had a good Beal of eight with it. Accowingly thts 
Vide poſt. Matter was owered to ftand over, 


Aftley and Reynolds. 


Wiens HE rial of this Caule having come on before the Chick 
Pawn Broker Juftice at Nifi prius, a Cafe was Dawn up (pecially for the 
receives Opinion of the Court. Che Cale was, that upon the 2oth of 
wore Intereſt Qétober 1726, the Defendant lent the Plaintiff 201. upon the 
—— is Pledge of a Piece of Plate, and no Agreement was made a- 
how far an vout Intereſt. Afterwards on the 8th of Odtober 1729, the 
Indebirarus Plaintiff went to redeem Hts Plate, and asked the Oefendant, 
Affumpit wohat was Due to him fo2 Intereſt. Che Defendant tniltten 
willbe in pon tol. Che Plaintiff retuled to give tt him, but tenderen 
creer soe), Dim the Principal with 4). for Intereft. Cpon the Defendant's 
again. not agreeing ta the went away ; but on the 6th of February fal. 
lowing came again and tendered the Principal and 4). for Jn- 
teveft es befoye, Che Oefendant tniified then likewile upon 
Een Pounds for Interefi ; and upon that the Plaintiff 
paid it bim, knowing the fame to be moe than legal Gn- 
teref, And now brings his Adton of Indebicatus Affumpfit fo2 fo 
much Wonep Had and recetyed to his Ge for what was be— 
pond the legal Intereſt. Gpon the Crial the Plaintiff obtained 
a Gerdict, tubjes to the Optiton of the Coure upon the Cafe, 
which bas been ſtated. 952. Reeves was Counfel fo2 the Plain 
tiff, and fubmitted tt fo2 a Principle known and certain, that 
If a Aan pays Money in bis own CUrong bp Miltake, an In- 
debitatus Affumpfic twill ite fo2 that Money, We apprehenden 
Itkewife the Law to be clear, that tf a Wan pays Woneyp to 
another freely to Do a wicked At, an Act, Which ts malum in fe, 
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an Indebjtatus Affumpfic fill ‘Ife for that Money; and to thts 
Wurpole was cited the Cafe of Wilkenfon and Kitchen, Trin. 
8 W. 3. Chere Money was given to a Solicite to fay out in 
Bribes ; the Soltcito2 Did lap it out fo; and an Adton was, 
notwithifanding, bounht again him fo2 fo much Weney Han 
and received to the Party's Cite. Chere was a confiterahie 
Debate whether that Aiton would lie; and Held to be maintain— 
able, Wut he DID not conceive this Aion toa be fo Difficult ta 
maintain as that. oz there the Party patd His Money volun— 
tarilpy ; but here He was forced to Do it; for be could net get is 
Goovs without tt. And in 1 Rolls Abr. 68», it is Heid, that Durefs 
upon a Man's Goods Hall as much avoid even His Deed, as 
Durefs upon His Perſon. 992. Fazakerly on the other Gide argu— 
£0 and fatd, he DID agtee, that wWhere-ever a Man pays Maney 
bp a Miffake an Indebitarus Affumpfic will lic, Wut he did lub- 
mit it, the Rule of Law was, that wherever a Man pays 
Money, knowing what he Does, he hall never recover tt back 
aga. Volenti non fit Injuria is a Pꝛinciple of Law as well as 
Common Reafon, And for this JOurpofe He cited Salk. 22. 
Skin. 412. 6 Mod. 161. De faid, he did think it to be a very 
yard Ching to maintain, that here was Coercion in this Cafe. 
Che Defendant indeed tnfifted upon the Money; but the Plain— 
tiff took a long Cime to confiner of it; and afterwards paid 
it. De oblervea too, that it might be doubted, whether the 
Plaintiff Had any Right to the Plate upon the Cender that be 
made. Che Cender of 4). was a Cender of moe than legat 
Intereſt; which the Oetendant was not obliged to accept; 
and tf he had accepted it, he minht have been puniſhed fo2 it. 
Che Cender theretore he Cubmitted tt, tas void; and it fo, 
the Plaintiff could not Habe recovered his Goods even tn ai 
Qtion of Crover. He fafd farther, that he conceived the Po— 
fition maintained by the other Stde of a Wats recovering back 
Boney which he had paid upon an illegal Confideration, not ta 
be Law. We laid, tif a Wan gives DWoney to beat another, be 
believed, it was never heard of that am Indebitams Affumpfic 
would lie; and it has been even determined, that tt well not for 
Intereſt patd that is Cfuricus. Che Giver and Receiver are boty 
involved in the Guilt, and therefore the Giver ſhall not have 
any Afiffance from the Law to recover the Money out of 
the Dands of the Receiver. And he fatd, it has always been 
taken f62 known Law. that thele Attons will not lie even fo2 
Poney fielen. Che Court Declared their Opinions very free- 
iy, that the Cender was well made. Chey thought the Cen- 
Ber Of more than is due, muſt be a Gender of that which ts 
Due ; though thep did agree, a Cender of leſs would not. 
Gnd Judge Page faid, that he Lelfeved it Had been Determined, 
that tf a Wan thows a Bag of Money toofe upon a Cadie, 
and bids the other take what is his Due, that tsa gzood Cender, 
Wut the great Difficulty which ftuck with the Court, was, 
Mbether, as this Caie was, the Ation of Indebitarus Aſſumpſit 
would fie. Che Chief Juſtice fad, tf the Cafe cited out of 
Rolls was Lat, it was a peettp trong Authozty to maintain 
the Aion, He owned, he Had fome Ooubts of it; However 
{nclined to be of Option that it would tie finaly upon thts 
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Confideration, that there was foniecthing of a Fore put upon 
the Plaiutiff. Judge Page fatd, he teak it, there was fome- 
thing of Deceit as wellas a Fore; and if the Party patd the 
Boney any map upon a Surprse, he took tt clearly the Ac- 
tion would lice. Fo2 then it wouid fall within the Common 
Cale, where an Attorney Delivers a Will, and the Client paps 
it; petit the Client was overcharged, he hall recover the Dver- 
plus⸗Money in an Indebitatus Affumpfir, though he did not apply 
to have the Bill tared. And he believed, he remembered the 
firff Aion of that Sort that was matntained. Judge Probyn 
{aid itkewife, that he thought there was fomething of a De- 
ceit as Well a8 a Fore tn this Cale; for the Pſaintiff bor⸗ 
rowed the principal Sum upon the Credit that be was to pap 
only common Intereſt; afterwards the Oefendant would be foz 
Dawing him _to pay a greater Intervet. Judge Lee however 
neclared his Opinion to be, that here tas neither a Decett put 
upon the Party, nor a Fore. He ald, he took it, that the 
Plaintiff plainty knew what he did, be bad full Cime to con- 
fider of it; and therefoe he thought this Cate fell within the 
common Rule of Volenti non fit Injuria. Che Court thought this 
q Matter of conſiderable Conlequence as well as Difficulty ; 
fo2 they faid tf this Adion could be maintained, it would be a 
much moe eaſy Remedy, than te bing an Aition of Crover 
for the Goods. And therefore thought it Delerved to be far- 
ther confidered of, So it was ordered to ftand over oF the D- 
pinion of the Court. Wut the lat Day of the Cerm they gave 
Judgment fo2 the Plaintiff, with Liberty to enter it up nunc 
pro tunc. 


Dilly and Polhill. 


HIS Matter now Coming on again, 992. Strange took the 

follawing Creeption ; be (ato that this was Debt upon 
an Award, and the Declaration had only fet forth, that the 
Arbhitrate2 was indifferenter elec? & nominat? tam ex parte 
Querentis quam ex parte Defendentis; and not ſaid that the Arit- 
trators tere choſe by the Parties, Plaintiff and Defendane. 
Cipon which 92, Strange excepted nom to the Oeclaratton faz 
that Reafon. Me ſaid, in 2 Saund. 61. in 2 Roll. Rep. 194. and in 
manp other Prꝛecedents this is erpreſsſy laid, that the Arbitra— 
1625 Were chofen by the Parties. And he did apprehend, that 
there was a manifeft Diftiniien between the Cafe of a Word 
to perform an Award and the preient Cale. Fo2 there the 
DOutp arifes upon the Bond, hut here tt muft be erpeetsip laid, 
that the Parties themletves did mutuaily Cubmit to the Award 
of the Arbitrato2, tn ower te raife a Conſideration. Serjeant 
Hawkins was on the other Side, but Was net prepared to 
cite any other Cafes, but thofe af Debt upon Bonds to per- 
form Awards ; and therefoue the Court ordered this Batter ta 
ſtand over, Vide poft. 


4 Miles 
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Miles and Wollham. 


N (Writ of Error brought upon a Judgment recovered hy a whenascire 
Bankrupt, the Adminiſtrator to the Bankrupt ſued out a facias is 
Scire facias againſt the Plaintiff in Error, to make him allign beens tf 
His Errore. Co this Scire facias the Platütiff in Crvo2 pleaded, — 
that the Commiſſioners of the Bankrupt ought to Have Cucd prea canbe 
out this (leit, and not his Aumtnifivater, 952. Robinfon mM pleaded to ir. 
pen now, that this Plea might be fet afide, which the Court 
atcordingly did; for, they fatd, they never allow of any Wat: 

ter to be pleaded to a Scire facias to aſſign Errors. 


Anonymus. 


NE Burg had been committen for Felony, tn being mat: How far the 
ried to wo Tomen at the fame Cime, and now being Court will 
bought up bp Habeas Corpus. 992, Kettleby moved, that he might — 
be batled. De fatd, the ſecond Toman, wham this Wan vas e 
married to, was a COMMON Street-TUalker, and got herielt 
married to him hy a Fleet Parfon, when the Poor Wan was fo 
Dunk, that he was tntively Senlelels. Judge Page fatd, that 
he was of Opinion, that the Man's Derunkenneſs would nat 
take bis Offence out of the Statute. Accordingly the Court 


refufed te po any Ching tn this Matter. ; 


Anonymus. 


Gs Rule to Hew Caule, why an Attachment Mould not be How far the 
gratited agatnft one Elizabeth Mayer and one Dowling fay Cour dors 
ibiithing a Libel upon the Proceedings of the Court in a Kenmenc for 
te Crial of Lady Lawley, 992, Marh faid, that he was Coun⸗ pudlihing 

fel only fo2 9925. Mayer, but he hoped, the Rule Hould not be Reflections 
made ablolute amainit her. De (ald, Mes. Mayers Dusband von t's Pro- 
kept a Pamphlet Shop, and ene Dap in is Ablence 992, Vaughan ae 
came and asked ber, whether fhe had Ladp Lawley’s Cate ; 
the Woman did not know, tt was in the Shop ; but upon 
{ooking into a Dewer of Papers the foundit. He (ato, that 
pe hadan Afidawit to paduce, that the knew nothing of the 
Contents. 2 Vaughan would willingly have bought tt of 
per; the refuled ta Celi tt Dim; but told Him De might read it, 
which he accowingly div. Che Court ſaid, that tt was beyond 
ail Duefiion, that Attachments have been granted in thefe 
Cafes; and particularly mentioned D2, Middleton’s Cale, there 
it was fo Done. Che Chief Juſtice ſaid itkhewife, that he 
thought it was not material whether 925. Mayer knew of 
the Purport of this Cariting o2 net. However the Court in 
general antecd to difcharge the Rule as to her; becaute there 
DIG NOt appear to be any Publication by her. Chey lard Itke- 

wife, 
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wife, that thep-coula not make the Rule ablolute as to Dowling; 
becaule there was no Affidavit of Service. 


The King and Nelfon. 


How far a N R. Fenwick moved ta quath a Conviiion for a forcible 
Convi&tion Detainer. Che Court ſaid, that tt ounht to be put into 
muttbe fet the Paper of Crown Cauſes; before thep coula do any Ching 
down in «he in ft. 992, Fenwick fatv, that in the prefent Condition there 
forcany Re- Wes no Fine fet ; and he apprehended the Diftinkion to be, that 
medy canbe Where there is a Fine fet, the Party can ve relieved ayant it 
given upon gniy by a GWirit of Erro2; but where there ts no Fine fet, 
ae he may be relieved upon Watton. Che Court faid, that thep 
Did agree, there was no Decalion fora CUrit of Crro2 ; but everp 
Conviction mult come on in the Paper, before they can give 
any Remedy upon tt, Vide poft. 


Martin and Moor. 


How far Bail — Irregularity of a Scire facias arainft Watl having been 
are liable or refer'd to the Dafter, Serjeant Raby moved now fer the 
nor, when, Mafter’s Report. Accordingly the Matter ftated the Fak ta be, 
overs a that the Ac etiam in the Original Aion was but oz sol. the 
gaint the Declaration fo2 150]. the Oamages recovered ro4l. and the 
Principal Qoftg 15. ros. that in Purſuance of this Judgment a Crit 
more than is gf CErecution was made out fo2 the whole Money; but that 
conraince 9 the CUtit was marked to ower the Bailiff to levy no moze, 
’ “than the 801. with the 151 fo Coffs. And upon this State 
of the Cafe the DQueftion was, how far the Wail were liable, 

02 whether they were abfolutely diſcharged. 52, Reeves and 

99). Fazakerly argued, that the Wail were abſolutely diſcharged. 

hep fatd, that by the antient Rule cf this Court, whenever 

a Perſon was Batl fo2 anather tn any Acton, he was Wark in 

all Adions that the Pläintiff ſhauld commence again the Oe- 

fendant that Cerm. Foz this amongſt other Jurpofes was the 

Statute of 13 Car. 2. Stat. 2.2. made; Ly which it 15 provided, 

that everp. Perſon Mall be diſcharged upon giving a Batl- 

‘ond of 401. wha is arreſted upon any Proceſs, wherein the 
Certainty and true Caule of Aion ts not erpefied. Che 
Conſtrudion of which has always been, that the Form of the 

Turit Heuld not be altered, but only the Sum in Demand 

wit) the ature of the Adion alcertatned under an Ac etiam. 

Che Ac etiam therefoue is tobe the Guide ta the Bail; it is 

that which afcertains the Caule of Aion to them; and if the 
Plaintiftf Declares in a greater Sum, that is another Cauſe 

vf Aition as to them, and they are diſcharged. Accordingly 

they obferbed, thatin a Book, which ts called The Rules and 

Orders of the Courts in Weftmintter-Hall, p. 44. there is a Rule of 

Court to this berp Purpoſe. And tn 3 Keb. 16. Chis Rule is 

taken Notice of, and alloted, And in the Cale of Cognoni 

anv Garibaldo, 6 Mod, 266. Loo Holt ig of thts Opinion, anv 

5 cites 
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cites the Cale of Collins and Thompfon, Determined in Lon 
Pemberton’s Cime, Diretiy in Point. Chey fatd farther, that 
1€ the Law was not fo, there might be a manikeſt Incanvent- 
ence to Bail. Fora Wan, might be very willing to ve Wail 
fo2 ansther, then he took bis Debt to be nat above rool. but 
probably he would refute to be Wail for him, when he found, 
that tt was 10001. Gerjeant Raby and 92, Strange argued on 
the other Side, that the Watt were liable protanto, ag is Con: 
tained in the. Acetiam. Chey faid, that they apprebended the 
Gntent of the Statute, which has been mentioned, only was, 
that the Batl thould not be made anliwerable for any greater 
Sum, than what they are applet of at the Cime they be— 
came atl. Wut fill the Forms of the Court ought to be al- 
jowed te continue; and as before the At, Werfons were Gail 
for Defendants accowding to the Bill upon the File; fo now it 
ig the fame; and the fom of the Recognizance thes, that 
this bas conftantiy been the Practice. Chen as for Authority, 
they obferved, that the Cale cited out of 6 Mod. was an Au: 
thovity fo. them; foz theee Judges were againſt the Dpinion of 
Lord Holt. Gnd they faid, tn the Cale of Webdfter and Guerey, 
the Court ſeemed ſtrougly sf Opinion, that the Bail were 
liable pro tanto, where the Judgment was not fo2 more than 
the Acetiam, though the Plaintifſf Declared for more; but in⸗ 
Deed DID not give a Divet Refolution. Apon Search among 
992. Clark’s Fathers Papers there has been a Mote found in 
the following cUords, wit with bis own and, Thar no Per- 
fon, being Bail, thall upon Recovery be anf{werable for a greater Sum 

but thall be liable for fuch Sum, or any leffer Sum, for which he hall 
be Bail as aforefaid. And 292. Strange ſaid, that tn the Cafe of 
Tanner anv Bogden, Pafch 4 Geo. 1. Serjeant Darnel produced a 
Rule made Trin. 35 Car. 2. tn the Cale of Ward and others anaintk 
The Manucaptors of Overton, and be at that Cime took a Copp 
of it, which was in the following ons ; Ordinatum eft, quod 
Defendens onerabilis fit cum quinquaginta & quinque libris in brevi men- 
tionat’ tantummodo. And for farther Authority, Serjeant Raby 
citeD 2Show. 183. Diredly in Joint. Chey fata farther, that 
even ſince this Statute they apprehended the conftant Pace 
of the Court was, that this Recognisance of Bail ferves ag 
a common Appearance foz all Aktons commenced again the 
Defendant that fame Cerm; thele Oeclarations that are fo 
Delivered, are calied Declarations by the By ; and they did think 
as certain, that though the Party doth recover_more than fs 
contained in the Ac eriam, pet if it be under the Sum mention: 
ed in the Declaration, the Deiendant is aulwerable for the 
Whole. Chen as to what was objeted by the other Side, 
that this Declaration, varying in the Sum, hall be intended 
to be a Declaration in another Adion; they fai, i it wag 
fuch a one, it muft be, what is called a Declaration by the By, 
which ts a ſecond Declaration; and then the Proof iics upon 
them, that there was a Grit. And as to the other DObdjetion, 
that the Bail might be deceibed in this May, they ſaid, the 
Plaintife mutt bea confiderable Lofer himſelf by tuch a De- 
ceit ; and therefore fuch a Cale could not be {uppofed to hap- 
pen. ete Court declared, that ther had conſiderable Doubts 


Vout. Il. in 
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In this Watter. Che Chief Juſtice fatd, when a Scire facias jg 
bought againſt the Wail tn fuch a Cale, the Scire facias mutt 
fet out the very Sum contained in the udement ; and upon 
Oyer of the Recoyntsance, with Oyer of the TUtit, he did not fee 
but tir fete Law there will be a Failure of the Recoꝛd. Judge 
Lee {aid likewiſe, that tn that Cafe of Tanner and Bogden, he 
temembed, L020 Chief Juſtice Prace ſaid, that He had talken 
with moft of the antient Pakifers, and they ſeemed to be of 
Opinion, that the Wail tere wholly difcharged;, and fo was 
that Chief Juftice of Opinion at that Cime, and Itkewile 992, 
Suffice Fortefcue. Che Court in general too condemned the 
Authozity of 2 Show. and therefore they could not pay a great 
Regard to that Cale. And thep laid the Rule cited in the 
punted Book of Rules, is not to be found upon the File; 
and fo it is taken Notice of in that Book. Powever if thele 
Difficulties could be cleared, they faid, they thought, there was 
great Reafon to incline to the other Side of the Queftion. Foz 
befides the Juftice and Equity, which there was of that Side, 
992. Clark Had informed them, that the Recogniszance entred inta 
at a Judge’s Chamber is only a Tarrant to daw up the Re- 
cognizance at full Length ; that is not done till the Declara- 
tion is filed ; then the Reconntsance itlelf is put at the Foot 
of the Declaration ; and the urpoet of it ts, that the Wail fub- 
jet themſelves to pap the Coſts and Oamayes, which hall be 
recovered in that Aiton. And therefore tt 1s certain, that the 
Bail Do often pay the Colts, recovered againt the Defendant ; 
and are bound to do fo, though it is moze, than the Acetiam. 
Accordingly = Court Declared their prefent Opinions to be 
rather in Favour of that Side, that the Wail were liable pro 
tanto. however, as this was a Dueftion, which they belteven 
pad never finally been fetticd, they defired to have farther Light 
{hewn them, by beating what the antient Practiſers could diſco⸗ 
ver. Chey fad, this was a Weans of being informed, which 
was much paticed in the Cime of Low Holt, and tn a Que- 
Vide vot, ſtion _of this Mature delerved to be Continued. Accordingly 
ide po. thig Watter food over. 





Anonymus. 


How far the GFricant Birch moved for an Infomation in the Mature of 
Court will a Quo Warranto againſt one Bull, to fhe bp what Authority 
eee In- He took upon himſelf to be one of the Burgefles of the Bo— 
formation rough of New-Radnor. De fain, the Galiditp of his Cietion 
Quo War- would Depend upon the Calidity of a foxmer Election of one 
ranto againft Miles. Apon which Judge Page ſaid. that he had fame Doubts, 
a Perfon, in whether tt was not neceflary then, that the Galidity of Miles’s 
— —— Election Mould be firſt tried in an Inkormation againſt him. 
ee he But in Antwer to this the Countel laid, that tt was reſolved 
tion. in the Cale of the Corpoation of Appleby, that this was not 
Vide pot. neceflary ; accowinaly the Court made a Bule ta hew Caule. 


Anony- 
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Anonymus. 


Me Starkey mobeD for an Information again one Stephens, How far an 
. a Bember of the Coworation of New-Radnor, fo) recet- Information 
ving a Wrihe of one Price to give His Gote upon an Elesion ‘hall be 
fo2 an Officer of that Corporation, as Price fhould dire him, B24 for 
and for giving his Cote accordingly. He aid, the Court grant: Lriber,. 
ev the tke Motion tn the Cale of one Hurchinfon. of Carlifle . 

and accordingly a Rule was made to thew Caule. - 


Martin and Davis. 


N an €je&kment for fome Lands, which were Wart of the How far the 
CUafte of the Manoz of Hampftead, 992. Filmer moved that Court will 
Droceedings in it might be fad; becaufe tt was between the we sey Pe 
ame Parties and upon the fame Demile with a former Cjes: one Eyed 
ment fill Depending. Judge Lee faid, in the Cale of Baller menrtill the 
and Delany the fame Wotton was refuled; accordingly the Court Evert of 
refuted the Motion. another be 


determined, 


Welt and Newman. 


M* Fazakerly moved to difcharge a Rule fo2 ſtaying Pro- When Bail 
ceedings upon a Bail-Bond. We aid, the CUrit was re- Srrenderthe 
turnable the 2oth of October, the Surrender of the Defendant 3 
the 28th, an Aſſignment of the Bail⸗Bond that very Dap, and ticenced not 
no jRotice given of the Surrender till the zoth; fo2 which be givenof 
Reaſon he fubmitted tt, that the JProceedings upon the Wal. the Surren- 
ond were regular. ‘But the Court faid, when the Wait er— 
furrender the Defendant within four Oays after the Days of 

@ ate for his Appearance, there is no Decafion for Motice; o- 

hen ber agreed there would. Accordingly the Wotton 

as refuted, 


Anonymus. 


N Motion for an Attachment againf one Hooper fo not How far an 
obeying an D2der of Setlions, confirmed tn this Court, py Attachment 
Which he was required to pay 2s. per Clerk for the Reliet of cnet, be 
his Father, the Countel prayed, that ic might be granted with: Pr ong 
out a Rule to fhew Caule ; and cited the Cafe of The King and making a 
Yelden, where it was fo Done. Che Court aid, they took the Rulerothew 
conftant Diftinéion to be between where an Attachment ts mo⸗ Cauſe. 
bed for Non⸗payment of Cots and other Cales. Accordingly 
they only made a Rule to thew Caute. 


Raw. 
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Rawlinfon and Smith. 


How far the epee Common Serjeant moved to difcharne a Rule, bp 
Court will which the Defendant had Liberty to withdaw bis Ples, 
R en He and picad Nulriel Record upon Payment of Coffs; and this 
by Liberty Motion he made uponan Aidavit that the Datter hadletticd the 
is given co Colts, and the Plaintiff Demanded them of him la Might, but 
withdraw a that the Dekendant had net paid them. Accordingly it was granted. 


Plea. 


The King and Melfham. 


Pina Sen. HE Dekendant having been convided upon two Fndiz- 
Barre bao ments; the one fo. coining falle balfpennies ; the other 


dffed on a 02 uttering them, knowing them to be Counterfett ; 952. Reeves 

Berfon that MobeD fo. Judament again him. Accowdingly upon the fick 

utters falfe Jndtiment the Sentence of the Court was, that the Defer: 

Money. — Dant fhauld ffand it the Pilloyy, pap a Fine of 40s. be com: 
mitten fo, two geats, and until be ſhould pay that Fine, anu 
after that find Security for. Hts good Behaviour. Apon the 
other Indickment the Sentence only was, that the Defendant 
fhould pay one Wark. 


The South-Sea Company and Colonel Duncomb. 


How far an Ox Crial at War in an Indebitatus Affumpfit kor 80001. 
Indebiratus \J 992, Reeves ftated the Nature of the Cale to be, that foon 
Affumplit after the South-Sea Company was Incorporated, viz. on the 14th 
will lie. of March ry11, at a general Court it was thought proper, 
that certain Vy Laws ſhould be made telating to their Cath, 
AND among others aue of theit By-Laws was, that the Court 
of Ditekors Hhould not weft any of the Company’s Wonep in 
purchafing any of the Potpenys Stock without a Confent 
of the general Court. Wut tnthe Pear 1720, finding that i 
Crevit of their Stock tncrealed, the general Court thought 
poper to intruft the Court_of Oiretows with a Power of 
icnding Woney upon their Steck. Accordingly in the Wonth 
of April in that Bear the Court of Directors came to a Refo- 
lution to.dend soooool. upon their Capital Stock at 2501 per 
Cent. and afterwards in the nert Month to lend another Sant 
upon thetr Capital Stock at 3001. per Cent. and om the oth of 
June in the ſame Peat they refolved to iend another Sum up 
on theit Capital Stock at goo! per Cent. And the Bethan of 
transferring this Stock ta the Company at that Cine was, bp 
teansterring it cither to 952. Knight the Cathier, o2 to 992. 
Surmon, the Deputy Cathier, 02 elic to 952. Powel, the Cier 
of the Crealutp, to the Cle of the Company. n which 
one 02 other of them immediately paid ont the ney fo 
reſolved to be lent. And then took a Receipt from the Bor 
rower fo2 fo much Money for fo much Capital Stock transfer: 
veato the Company, Chele Receipts were pinted, ——— 
1 irec⸗ 
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Dire&tors found that the CUords in full for fo much Stack was 
in them; but they thought thafe Toms in full gught properſy 
to be left out; accoydtigty they gabe Diredtons that they ſhould 
be blotted out, and moſt of them Were fe. Che Direttors too 
Had thounhts at that Cime to babe given Defeafances upon 
thee Cransfers ; but thugs the Purry of Wulinels at that 
Cime tt was found tinpraticable. At this Cime ten the com— 
mon. Jprice of Stock was 7ool. per Cent. Apon the 13th of 
June, which Was but four Oaps atter the Court st Direttors 
came to the Relolution which was lat mentioned, the Deken— 
Dant came to 952. Surmon, and transferred ta. Hitt roool. Capi- 
tal Stock fo. the Cle of the Company ; atcawingip 992. Sur- 
mon paid him 4goool. and took a Weceipt of Him tn the foilow- 
ing Clos, Reccived of Mr. Surimon 4000/. being in full for 1000 /. 
Capital Stock transferred to me to the Ufe of the Company, Fohi 
Duncomb. Afterwards on the 29th of Avuguft follotwing the Oe- 
fendant Came to 992. Powel, transferred to him the ike Sum 
Of roool. Capital Steck, and vecetved of Him 4oool. and gave 
him the like Recetpt as he DID fo 992. Surmon, onip the (Uords 
in full were bictted out, Soon after the Stock fell very much; 
upon which on the 30th of September following the Court of Di: 
regtozs retalved te reduce their Subſcriptions, which thep ac- 
cordingly DID. And afterwards the Statute of 7 Geo. Stat. 2. 1. 
(6). twas made; by hich itis provided, that every Bograwer 
upon Stock hall hase Liberty to reneem his Stock upon paving 
ro]. per Cent. from the Cime he lent tt within a certain Cime 
{pecified by the At. Wut the Ockendant did not thtuk paper 
to comply with this. Accowingly the Steck continued fill as 
a Loan ta the Companys Danos. But they now thought 
woper to waive that Security, and hing a Perſonal Axion 

62 fo much Boney Had ann received to their Aſe; which Wr, 

Reeves fad, he hoped, they ſhouſd recover tu. The Countel fo2 
the Plaintiſts then went inte their Evidence, and began fir 
to probe the Receipt, which the Defendant gave 992, Surmon. 
Chat Receipt was witneſſed by one Grigbey, who was fince 
Dead. And upon their going to prove his Hand, the Defendant's 
Counſel objected, that this CUitneſs had Stock tn the Com- 
poly which continued tn him. untransferved at the Cime of 
bis Death. And to probe this, they calied upon the Plsintiffs to 
produce a particular Book which they bad given them No— 
tice to be readp with at the Crial. CGyon the Oefendant’s took: 
ing inte ft, it appeared that the (Uitneſs had fuch Stock, and 
therefore the Plaintiffs Counlel agreed, they muſt give other 
Evidence, that the Defendant had this Moneß. Wut thep Cub- 
mitted it, that this Evidence need only be the fame Wook. Foz 
the Defendants have made it good Evidence by infifting upon 
its being produced. But the Court faid, they did agree the 
Plaintiffs had a Right to read any other Paſſages tu it, reia: 
ting to that Matter tor which the Defendants tntifted upon its 
beiũg produced ; but they could ufe it for no other Purpoſe, 
accorwigly it was dtſallowed. Che Plaintiffs Counlel chen 
faid, that they would probe the Mand Mititing of the Octen- 
nant himſfelf to this Receipt. Fo2 which Purpolſe they cailed a 
* dl bie to the — a eee fatd, that he had feen on 
OL. . ee 
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Oefendant waite his Name feveral Cimes upon receiving 
his Oividends ; and upon locking tnte thele Bectipts which be 
had figned be viv believe this twas the Defendani’s Dand. 
But upon his bein crefs-cramined fe vid agree that manp of 
the Receipts te thele Dividends the Oefendant did give, when 
He was not peefent; and be couid not ſwear which ef them in 
particular he did give when he was prefent; and owned farther, 
that if he bad not looked upon thefe Dividend Receipts, be 
ſhould not have been able te dive recolleded the © efendant’s 
manner cf Ciriting ; fo that the only Reaion, whp he belteved 
this ta be the Defendant's Hand, was, that by the comparing 
the bands together they ſeemed te be alike. Cipon which W. 
Wills tnfiffed, that this was not Evidence; becaule the Hutt: 
nels Could not fear te one Dividend Keceipt tn particular, 
and therefore could make no Judgment from his {uppoted Com: 
parifon of them together. De iaid farther, that the Defendant 
himſelf was alive and his Hand tell known ; for which Beaton 
ye ſubmitted it, chat a Proof bp a Compatifon of Dands was 
not the beft jo2ocf, and therefore it ought not to be allowed, 
However the Court fatd, that they thought there was Cuticteut 
j2 wor then of this Receipt, at teaft ta icave the Credit of tt 
to the jurp ; fo2 which Reafon the Receipt was allotued to be 
read. Che other Receipt was then proved ; and alter that 92. 
Reeves fad, he was ready to Hew the great Diſproportion which 
there was vetiveen the Gaiue of Stock at that Cime and wat 
the Dekendant received from the Company ; tn oer to leave 
It ta the Credit of the Fury, whether thep could believe that 
this Was intended aS a Sale of the Stack, notwithſtanding the 
general C(Uords in the Receipt, 02 whether they muft veiteve 
It was intended ony as a Security. Wut 952. Acherly objeteu 
to this Cyidence, that a Corazation can enlp trantat thele 
Matters by Uriting, and not by jParol ; and therefore no Patol 
Cwidence ought to be avmitted to erplata this Evidenck. De 
fatd likewiſe, that he fubmitted tt, the Plaintiffs muſt be non- 
tufted upon the Cvidence, which they have produced already ; 
fo2 the Aition, which they habe bought ig a general Indebita- 
tus Affumpfit ; that Aéion will net tie but where Debt will ite; 
and therefore he apprehended, that thep ought to have declared 
upon a fpectal Agreement. Butthe Court (aid then a CUtt- 
ting is pysduced tn Evidence it ts frequent ta erplain it by colla- 
teral Ebidence. And they did think it very clear that this Craus⸗ 
fer could be confidercd only as a Depolit. Co the other Ob⸗ 
jection the Court nave no Anfwer then; noz2in ſumming up 
the Evidence DD they regard tt. 52, Wills ſaid too, that be 
certainly mul admit, that thts was confidercd as a Loan o2 
Depoſit, and therefore he would not infit upon the Plaintiffs 
giving this Cwidence, which they offered. Wut he dia Cubmit 
it, that upon the Chole of what they habe produced no Aiton 
can be matntatnable ; be fatd, they had wot their Securtey, 
and that Security they muft abide by. Me oblerved that the 
Diſtinction tn the Books was fired and certain between a lenge 
and a Mortgage; that where they are generally made without 
a particular Aareement, an Aiton of Debt will lie fo2 the Mo— 
nep Cecured by the Pledge, but not for the Money a 
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the Mortgage. And fo. this Purpoſe he reiped uvon the Cates 
in 2 Cro. 244, 281. Yel. 178, 206. 2 Lev. 116. 3 Keb. 460. Cie 
Reaſon for which Diſtindion he apprehended tu be, that every 
Contrak cught to be mutucd; the Pawner has a perlonal Be— 
metp fo2 bis Pledge at any Cime during his Life; and there- 
fave tt ts reafonable that During that Crime the Pawnee Heuid 
have a perfonal Wemedy ayant Him. Wut the Wartnage? jas 
no Remedy by Lat uvon the Perſon of the Mortgagee; and 
therefore tt ts not reafenable, that the Mortgagee Houla Have 
a perfonal Remedy anaingt him. And th the prelent Cate be wid 
fubmit it, that the Oefendant had no Remedy at Law for his 
Stock anatn the Plaintiffs; for which Bealon the Plaintiffs 
could have no Bemedy again him. Che Remedy at moſt 
was only in Equity. De oblerved farther, that in the preſent 
Cale, the Offer of tending Money upon the Stock was an Of— 
fer pocecding from the Lenders, was made by them with a 
Citew, that thereby their Stock might receive the greater Cre: 
Dit ; and therefore ikthis Stock ould be confidered as a Pledge, 
and confequentip an Akion lie againſt the Perſon of the Bor— 
rotvers, if there tas nothing particular tn thts Cranfation,; 
pet that Watter, which has been mentioned, muff have this In- 
fluence, as to make every one believe, that the fingle Credit of 
the Steck was tn this Cafe relyed upon. Che Defendants 
Counfel then thought proper to produce very little Evidence on 
thetr Parts, Dut to leave it upon what had been fatd. Apon 
which the Court entred into a Confideration of this matter a- 
mong themſelves; and at lak the Chief Juſtice ſummed up the 
whole Evidence, and declared the Opinion of the Court ta be, 
that tf the transfer'd Stock was beiteved by the Jury to be in the 
ature of a commen Pledge, and nothing mae, the Ation which 
the Plaintiff bꝛought would well lie, and the Jurp ought ta 
find fo2 Dim. But tf the Jurp were of Opinion, that this E— 
pidence amounted to a tpectal Agreement that the Plain— 
tiffs would require no other Security but the Stock, then the 
Jury ought to find for the Ocfenvants. Accordingly the Jury 
went out for fome Cime, and then brought in their Cerdiz fo2 
the Defendants. 


George and Norman. 


pe Matter coming on again, Budge Lee made an Objec- vide ante 
tion, before the Countel entred into their Argument, that Vol. 2 446. 
the CUrit in ttlelf was inſufficient; and if that was fo, to be 
fute there could be no Peetence to fay, that the Fault in the 
Declaration could be fupplted by it, Now in the Writ itlſeſt, 
the Complaint ts onlp quare, &c. and in Salk. 636. this ts held 
to be as bad a Fault tna Declaration, ag quod cum. Co this 
952. Fazacherly anfwered, that the Fam of the CUrit is always 
fo; for the Sheri 19 required by it to fummons the Party ta 
ſhew, why he bas done 62 has not Dene (uch a Ching. Che 
hief Juftice fad, that there wags another Difficulty with pim 
again the Recital of the (Urit's being confidered as Wart of 
the Dechivation tn the Common Pleas, and helping the other 
Part 


$2 


Vide ante 
Vol, 2. 450. 
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JPart of it, and that was, that thefe Recitals are fometimes. 
{0 fot ag even attachiat’ ad refpondend’ hag been held ſufficient. 
Gn anfiver to this 952. Fazacherly faid, that tn thefe Amians, 
where there is an Averment of the Fast laid in the Oeclaration, 
after what 1s introduced by a Quod cum, he BID agree, Atra- 
chiat’ ad refpondend’ Had been held fuffictent ; fo2 there nothing in 
the Declaration wants to be fupplicd by the Crit. Wut in 
thefe Adions of Crefpals, there is no Fat laid in Intredugion 
of another; and therefore if what ts firtt alledged tn the De- 
claration cannot be helped bp the Recital of the Crit, it cannot 
be helped at all. For which Reafon, tn thele Cafes he believed 
the Recital of the Crit was always latd moe ſpecial. Che 
Chick Juttice, however, Declared, he continucd his former Opt- 
nion, and chiedy fo the Reafon mentioned in his farmer Are | 
gument. Judge Lee owned at prelent, that he continued too of 

the Optnion he wag before. He did agree, that ttl the Cales 
cited out of Sid. he believed it was never thounht of, ta make 
Faults in the Declaration in the Common Pleas fuppited in the 
manner that has been mentioned. And tndecd there are Cales, 
he fatd, in each of the Columes of Cro. which thew, that no fuch 
Ching was at that Cime conceived, Wut fince the Cafes tn Sid. 
he believed, the Law has been taken to be Cettled that way. 
Gnd one of thofe Cafes was allowed upon a Cirit of Error in this 
Court. Che Ceurt im general fard, that they thoughe this a 
MBatter proper to be conſidered of farther; and therefore odered 
it to ftand over. But Judge Page quoted a pretty ftrong Cale 
out of Sit Thomas Jones 197. which was upon a Judgment tu the 
Common Pleas in Ireland, where the Proceeding was by origi⸗ 
nal, as here, to thew, that be taciined ta be of Opinion with toe 
Chief Juſtice. Vide Poft. | 


Speak qui tam and Bourn. 


M:& Reeves now argued fo2 the Plaintiff, and ſatd, that there 
were thee Dueftions, pwper for the Determination of 
the Court tin this Matter; firft, (Uhether a Pariſh-Clerk can 
make a Deputy; ſecondly, (Uhether a Pariſh-Clerk is a tem- 
poral Dfficer; thirdly, CUhether a Licente is neceflary. Co the 
firft Point, he obferved, that in Roll's Rep. 274. and in Moor 845. 
it ts vefolved, that a Conttable may Make a Deputy; and in 
the fame Place in Rol. it is fate, that a Dean map; and pet 
it Rep. 13. a Dean ts held to be a fpiritual Officer. And he 
fubmitted it, that the weneral Diftinitton tn our Books wags 
between Dficers that ave judicial and thole which are minitterial 
only. Co the ſecond Point, he did agree, that in Come Places 
in the Books, a Parith-Clerk ts ſaid to be a ſpiritual Officer ; 
but when; this Queſtion bas come judictally before the Court, 
they babe always confivered Him as a temporal Officer: Fo 
whith Purpoſe he cited Rep. 13,70. Marfh. ror. 1 Keb. 286. De 
faid, he apprehended, that the different manner of appointing a 
Pariſh⸗Cierk could not potibly make the Dice itſeſt different 
it one Cale fram What it ts in another. Jn forme Places, 
Church-Ciardens are chole by the Pariſh, tn ait reed 
I pointe 
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appointed by the Parſon; but pet the Mature of the Office 
Does in all Cafes continue the fame. Jn the prefeut one, 
He DID agree, that the Exerciſe of the Plaintiff's Otäce was 
circa fpiritualia; but pet it will not follow, but the Right and 
Citle to the Office, may be of a temporal Conulance. Anu 
in the Cale tn Queflion, the Libel complains, that_ the 
Plaintiff tntrudes upon the Defendant; bp which the Citic 
to his Office is evidentiy in Diſpute. And upon this Mead 
was Cited 2 Roll’ Abridgment 285. 2 Brownlow1r. Mandmus’s 
Have often been granted to admit thele Déicers, as appears bp 
1 Lev. 75. 2 Lev. 18. Ven.143. @o the third Point, be fatd, 
the te of that lay upon the Oefendant; and tt would not be 
enough neither for them to thew, that there was a Canon which 
required a Licenfe; but they muft thew farther, that fuch Canon 
has been received and allowed by the Common Law. 952. Marth 
argued cn the other Side, and fatd, that the Cale cited out of 
Roll’ Reports, of a Conflables making a Deputy, bas been 
called in Queftion, and fo it was in Sid. 355. And as to the 
Cafe of a Oceans making a_Oeputp he dtd agree, that in 
fome Places there ts a Cice-Dean; hut he believed that de- 
pended only upon focal Statutes; and he apprehended, that ts 
never received for Law, that he could make a Deputy; at leaſt 
at this Day, undoubtedly, the Law ts taken otherwiſe. be 
faid farther, that the Diſtindion that has been made between 
judicial and miniftertal Officers mut not be received in fo 
meee a Latitude; for there ts a Oifference between fome mini 

ertal Officers and others. Chole that require Skill and Judg- 
ment cannot make a Deputy, without erpefs (Uords tn their 
patent; though others, be agreed, might: Fo2 which Purpoſe 
be fad, it was Heid fn 2 Roll’g Abridgment 154. that the Warthal 
Of England cannot, And in Dyer 248. ft.appears, that there was 
a Clauſe tn bis Patent, giving him a Power to Bott. And 
for the Authority upon thts Dead, he reſy'd upon 3 Cro. 187. 
Plow. 379. b. Gnd to ſhew that the Senle of the Legiflature 
has lately been, that a Pariſh⸗Clerk cannot make a Deputy, be 
fatd, tn a fate Act of Parliament, which pafled the third of this 
Ling, and which was made for creating the arith of St. Ni- 
cholas Deptford, tt {5 pꝛovided by an erprels enating Cilaule, that 
the Pariſh-⸗Clerk tall have a Power of making a Oeputy. 
Chen ag to the Queftion, CUhether this Office was Cpiritual o2 
not, be fatd, be ſubmitted ft, that the whole Employment was 
fo. He obferved teo, tt was known, that antiently, Pariſh— 
Cierks were of the Dyer of the Clergy, and not of the Laity. 
And tn 2 Roll’s Abridgment 227. if appears, that by the Canon 
the Parſon has a Right to appoint him, And as to Mandamus’s 
going to admit JParith-Clerks, he belteved, the Court did not 
grant thoſe Motions, but upon an Affidavit that they were eles- 
cb bp the arith; and fo2 this Purpoſe cited Sal. 468. Co the 
laſt Point He (ald, that he muſt agree, that be couid find no 
Canon, which made thele Licences neceffary; but the innumer- 
able {nftances of them twas an Cvidence, that fuch Canon has 
been made and allowed, though at this Dap tt cannot be found. 
And the ecclefiatticai Courts are governed by the Lex non feripta, 
as well as ours. Che Chick Jultice ſaid, that the Marſhal was 
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confidered partly as a judicial Officer; for wherever Wattle tg 
joined, he ts to Determine that Watter. And he (afd tt was 
certain, that eben a miniffertal Office, which requires Skill, 
cannot be erecuted by Deputy, without Ciszws wm the Grant 
fo2 that Purpoſe. De faid, he had fome Doubts, baw that was 
to be underſtsood of a Confables making a Oeputy; for ia 
Juffice of Peace Direks his Warrant to him, be Hoult queftian, 
wether the Conable could apystat by Tod of Mouth, that 
another ſhould erecuteit. As ta the Hature of the Office, ve 
fatd, He was weil fatisfied, that the different Wethovs of ap- 
pointtig this Officer could not make his Dice different tn one 
Cale from what tt wag tn another. Che Cale of Townfend and 
Thorp, he fait, was Determined intively upon its particular 
Circumfantes. Che Cemporal Court permitted the Eccleſia— 
{tical to deprive the Party there, ſingly, by Keaſon of the Enor⸗ 
mity cf bis Crimes. Che Licence, he taid, be couid not fee 
how tt could be matntatnabie. Che Suit below too was prin- 
cipalip tnftituted to deprive the Jarty for bis not obtaining one ; 
and therefore he thought the Prohibitian muff ftand. Judge 
Page fatd, be was clearly of Dpinion, that the different _ADr- 
thods of coming inte an Office could inno Cafe make the Ditice 
ltfelf to be Different. Jn the Cale of St. Clements, he believen 
that the Court was of Opinion, that this Office was temporal. 
Jf fo, this Court would not ſuffer the Court below ta deprive 
Him. However, even in the Cafe of a Oonative, he took it, 
they might fulpend. Judge Lee fafd, that the Queſtion, whe- 
ther this Dffice is (piritual o not, ittikes at the whole. be 
DID agree, that the Buſineſs of the Office was, circa fpiricualia. 
But pet he could not fee but the Office muſt be confidered as 
temporal, A cuftam fo2 the Pariſh to chooſe ſuch Dfficer ts a- 
greed on all Sides to have been good. If his Office bad been 
confidered as ſpiritual, he could not fee how the Lay Gents 
could babe had any thing to do with tt. And therefore be 
thought the Canon feemed tn this Keſpect to be an Jnnova- 
tion upon the Common Law. As to the Office of a Dean, 
He fatd, tt was Certain, that that was many Times, till Queen 
Mary’s Reign, executed by aLay-man. Che Court, upon the 
whole, thought the Prohibition muft_ttand; however, gate 
Vide Pot. Leave foz another Argument, upon the Defendant’s defiring it. 


Anonymus, 
How tar a2 R. Reeves moved foz an Information again one Thomfon, 
fhallbe VS for Digging a Ditch crofs a Curn-jike Road leading from 


b ¢ 
granted fora Woodftock ta London; and the Court accordingly made a Rule 


Nuſance to a to fhew Caule. 
Highway. 


I Dilley 
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Dilley aad Polhill. 


HIS Watter coming on again, Serjeant Hawkins ſaid, that it vide vol, s. 
was erp true, this was an Action bounht upon the Award as. 

itfelf, fo2 the not performing tt; but he obferved, that ft was 
{aid in the Declaration, that the Cefendant obliged himſelf ky 
this Deed to and to this Award; anv therefore there was na 
occaſſon to lay a mutual Agreement, He fam, the Plaintiff 
would Have Declared upen the Bond itleif; onip then the De- 
fendant would have pleaded a Tender at the Day, without an 
uncore prift, as the Pond was given to do a coliateral Ak. And 

if the Party had declared upon the Bond, tt would have been 
gooð beyond all Queftion. Co which Purpoſe he cited Saun. 164. 

2 Ven. 239. Lut. 550. Foꝛ which reafon, Fe Cubmitted it, it was 
equally good in thts Cafe. Judge Page faid, that he had looked 
into fome of the beft of the Entries, and he found, that tn Ac: 
tions founded on the Award, they conftantiy lato a mutual 
Submiffion of the Parties; And particularly he cited Raft. 153. 
Che Court faid toc, that inthe Cafes cited by the Serjeant, 
the Defendant pleaded over; and bp that_means admitted the 
Submifion. Wut Here, as there was a Demurrer to the De- 
claration, the Court mutt give Judgment, whether the Sub- 
million appeared to be tuffictentip fait, o2 not. And thep 
— it DID NOt; However, gabe Leave fo2 another Ar: vide pot. 
gument. 


Hayes and Warren. 


PON a Writ of Error on a Judqment bp Nil dicit in Aſ- wha thall 
fampfit, 992. Theed, Jun. fad, that there were feveral be a good 
Counts, anv ttre Damages bave_been given; but he ſub Cort ie en 
mitted it, one of them was bad. Che Count was for Mork wong 
and Labour Done; and he did agree the Gork and Labour Labourdonc. 
was ſaid to be Done for the fat Charles Warren the Defen- 
Dant ; but be fubmitted it, that was not_enough, without al- 
ledging, that the ork was Done at the Detendant’s Requett ; 
and fo2 this Purpoſe he cited 3 Cro. 42, 382. Judge Page ſatd, 
that upon this Iſſue the Plaintiff Would not have been bound 
to habe poved that the Mork was Done at the Defendant's 
Requefe ; and if it was Done at any Wody’s elfe, he ought to 
be the Paymafter and not the Oefendant. Che Court feem- 
ed to be of the fame Dpinton. However this Watter ſtood 
OVer. Vide poſt. 4- 


The 
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The King and The Juftices of Nottingham. 


The Certain- Mandamus having been granted to require the Jufices of 
ry required SX the Cate and County of Nottingham, ta order the 
ina Return Church-wardens of the Pariſh of St. Mary tn that JPlace, to 
to a Manda- pay to the Church-wardens of the arith of Kirdlington tn York- 
; fhire {uch Coſts as were reafonably erpended by them in maine 
What fhall taining One Henry Bell, between the Cime of his being removed 
not befaidto tg them from the Pariſh of St. Mary by an Order cf twa 
bea good = Fuftices, to the Cime of {uch Order being fet afive at the Quar⸗ 
Writ of  ter-Sefions for the fai0 Cown and County, 992. Fazakerly 
whieh isdi- fatd, that the Juftices bad made a Return; but he apprehend— 
refed to Ju- ed it was tnfufticient. De latd, this Mandamus was founded up- 
ftices of = gn the Statute Gf 9 Geo. (8). Wut the Return has not 
——— complied with it. oz the Ciows of the Return are, that 
they Did over the Church-wardens of the Pariſh of St. Mary 

to pay the Sum of 30s. to the Church-wardens of the arith of 
Kirdlington, fuch Sum according to our DOirekions being rea- 

fonably paid by the Church-wardens of the ſaid Pariſh of 

_ Kirdlington. Now, He ſaid, this Sum of 30s. might have been 

a Sun, which was realonably pat bp them, but it does not 

follow but there might bave been_moze Sums of the fame Na— 

ture. And he fubmitted it, if an Ation was hoought again the 

Juſtices for a falfe Return, and tt ſhould be proved upon the 

Crial, that there were {uch other Sums, the Plaintiff couid 

not recover. Judge Page (ald, that he took it, the Legiflature 

Had intrufted the Juftices with an abſoalute Power of judging 

inthis Watters andhe did not chink ſuch Aktion wouldlie. Che 

Court declared too, that they thought, the Return was certain 

enough. Wut afterwards thep tack Matice, that by the Hows 

of the Az the very Juffices onip, which allow of the Appeal, can 

affefs the Cuffs; and therefore they thought the Mandamus ought 

to be quaſhed, fo2 ordering Juſtices at another Quarter⸗Seſſions 

to do this. Co this 92, Fazakerly (aid, that the CHows tn this 

reſpect were to be conftrucd only by map of Direction, tke the 

Cate of Overſeers. However the Court quathed the Citit. 


The King and Lane. 


Vide Vol. 2 M& Reeves now moved for Judgment. be (aid there were 
414. two Offences laid in the Jnotement; one for not erecu- 
ting the Dffice of Conftable, the Defendant being chofen in 
the Leet; the other fo2 not executing this Dfice, the Defendant 
being a Freeman in London, and chofen Conable at ene of 
the CUardmotes. He fatd, tt has been objeded, that the De- 
fendant is not inditable for refuling to erecute the Dice of 
Conitable, being chofen fo2 that JOurpofe at the Leet. Ana 
if that fhould be admitted, the Wing is intitled ta Judgment 
upon the other Part of the Indickmnent, fo2 the Oefendant’s 
not erccuting this Office, being chofen at the CUardmate. 
And ag to that, be fatd, the (Uardmote ts a Court held — 

1 e 
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the Aidernian of the Ward. Conffables are prelented there; 
that Preeſentment ts Delivered hy the Alderman of the Clard to 
the Court of Aldermen, and before them the Conftables are 
{wom ; fo that there ts no Power of puniſhing ſuch Conſtables 
in the (Aardmote; and therefore tf the prefent Indictment does 
not lie, there is no Method of puntibing them at all. Wut He 
Did fubmit it, that the Defendant might be puniſhed even upon 
the firft Part of the Jndttment. Foz this Purpoſe, he fad, 
many Cafes might be cited of Jndtements of this Sort ha— 
ving Been brought tn this Court, other Exceptions taken, 
and upon feme of thole Erceptions Judgment arrefted, upon 
others Judgment actually given for the Wing ; and pet thts Ex— 
ception not attempted to be made Cife of. Accordingly be 
cite 3 Keb. 230. Sid. 272. Comb. 416, Skin. 669, and Ven. 344. 
992. Abney on the other Side fad, that it is certain, that the 
received JQotion in the Law-Wooks ts, that a (Uardmote 
is of the fame ature with a Lect; there ts nothing laid in 
this Jndiement to thew it to be Different, and therefore he 
‘fubmitted it, that tt fhould be taken to be thefame. Chen as 
to the general Queffion, whether an Indictment would lie againſt 
a Man, fo2 not erecuting the Office of Conftable, being chofen 
intu it at the Leet, he tubmitted if, that tt would not. Chat 
the Leet is the praper and owinarpy Place for this Wufinels 
cannot be doubted. Ft is Held fo tn Bulft. 174. Sav. 93. Salk. 
195. and many other Weoks. Chat this Offence is not in- 
dictable at the Seflians, he (aid, was as certain. 'Twas held fa 
in the Cale of The Queen ant Wheetthorp, Mich. 8 Anu. and 
there the Cale cf The Queen and Dummer twas cited Trin. 2 Ann. 
Che fame Point was reſolved in the Cale of The King and 
Beel, Trin. 7 Geo.r. And tn the Cafe of The King and The Con- 
ftables of Limington, Pafch 1 Geo. 2. this Point was ſettled upon 
Debate, He laid, tf this was fo, this would be a ftrong Argu— 
ment, that this Offence twas tnditable no where. And for Autho⸗ 
ritp Birediy in Point he again mentioned the Cale of The Queen 
and Dacey, Which be cited upon the former Argument. De 
faid, He had fince moe fully tnquived after that Cafe. ie Had 
found that many Oentiemen at the War had taken a Mote of 
it. And their Notes ail agreed, that the Court deciarcd thetv 
Opinion to be, that na Indicktment would lie for this Offence. 
De {aid However, that he mutt own, that Matter came only on 
upon Wotion to quath the Indictment, and the Court only made 
a Rule to thew Caule. Che Court fatd, that they thounht the 
Cales of Indidments at the Setlions being quathed were not 
niaterial to the pretent Dueftion. For til the Statute of 
13 & 14 Car. 2. 12. (15). tt (9 bepond all Duefiian, chat hep had 
no fort of Jurisdicion tn this Matter relating ta Conftadies. 
Gnd that Statute has only given them a limited Jurisdttion 
iit appointing Perſons to erecute the Office of Conftable in 
particular Cafes, til the Leet ts held. Chey did agree, that 
the Cale of The Queen and Dacey Was a ftronm Cale; but they 
ſaid it Was known, that Rules of that Got were often 
made of a ſubden; and therefore the Authogity of that Cafe can- 
not be fo great as the Authouty of many others. Judge Lee 


ſaid, that be did belteve indeed, a Juſtice of JOcace might fwear 
Vox, Ef, Q in 
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in a Conttable before the Statute vf Car. and fo be map at 
this Day, though chofen at the Leet, as Confervato2 of the 
Peace; and he remembzed Lod Holt wag of that Opinton, 
But be remembered liketwife in the Cale of Fletcher ang 
Ingram, Hil. 7 W. 3. L020 Holt fait, a Conſtable might be tn- 
DitedD for not erecuting Dis Office. And as ta the Authority 
of the Leet tn this Watter, be fad, it was a Doubt, whether 
the Jury bas a Right of amercing, 92 the Steward of fining foz 
this Offence, Accowinglpy the Court gave Fudgnient for the 


Ging. 


Deemes and Panfton and others. 


O N Rule to thew Caule, why an Information thould not be 
granted againſt the Defendants for a Relcue, Judge Probin 
fain, that the Weltue ought to be returned, before this Court 
will Do any Ching init. Wut 952. Hofley informed them, that 
this was a Reſcue of Osods upon a Crit of Erecution ; faz 
which Reafon the Sheriff ought to have maintained his Poet 
fian, and cannot retutn a Beſcue. Accowingly the Court made 
the ule abfolute ag to Panfton, and difcharyed tt as ta the o- 
thers. (Chief Juſtice abfent.) 


Marfhal and Cope. 


R. Parker moved to fet afide a Rule fo2 aſſigning Errors 

de Recordo; becaufe the Defendant tn Crro2 had not given 
a Rule to align €rroys upon the Return to the Scire facias. 
92. Strange on the other Side fubmitted it, that fuch Rule was 
not neceitary, Wut upon 92. Clark’s inkoꝛming the Court 
that it was ; the Rule that had been obtatned was fet afte. 
Chief Juftice abfent. . 


Anonymus. 


Me Morley moved to put off a Crial, Which was to come on 
this Afternoon, upon an Afidavit, that one of the Deken— 
dant's matertal Clitnefics was taken Dangeroufly tll this 
Poꝛning, fo that he could not attend at the Crial. be Had 
an Adavit likewile, that Motice of this Wotion was lekt at 
the Attorney's Chambers, But the Court ſaid, as tt does not 
appear that anp Body was tn the Chamber, that Hotice was not 
fufficient. Accordingly the Wotton was dilallowed. Chief 
Suftice ablent, 


4 Fors 
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Forwood and Duffen, 


O N Rule to ſhew Caule, why a Capias ad Satisfaciendum ſhotild How far Bail 
not be fect afide for tts being taken out after a GUrit of — al- 
Exroꝛ allowen, the Counlel for the Defendant in Error fad, oye 
that tt was verp true, the Plaintiff put tx Wail to the Cirtt qadgcrs 
of Error at a Judge's Chambers, but the Dekendant's At- Chamber. 
torney gave twa Rules fo2 him to juttify his Wail, upon which 

the Plaintiff’ poopofed to juftify likewile at a Judge's Cham- 

ber ; but the Defendant’s Attorney Declared he would not agree 

to it. Notwithſtanding this the Plaintiff's Attorney came ta 

the Judges Chamber, and did juttifp; and the Countel did 

agree that the DOefendant’s Attorney was there pretent, and 

did not oppofe it; but, he feid, be was there upon other 
Buſineſs; and therefore he fubmeitted it, that bis being there 

and not oppoſing tt was not material. He obferved farther, 

that the Jolatntiff’s Attorney was one of the Bail; and it has 

been an old Rule of this Court, that ſuch Perſon ſhall not ve 

Bail fo2 his Cifent; and in the Common pleas this Rule 

is to this Day firtilp followed. For which Reafons be fub- 

mitted it, that the Erecution was regular. On the other Side 

it was inſiſted, that the juftifping ata Judge's Chamber was te- 

nular even without Confent; and therefore it was prayed an 

that Side, that the Rule might be made abloiutc. Che Court 

faid, that the Rule that has been mentioned, again gttorntes 

beiny Wath for theit Clients, was made fo? the Benefit of At- 

townies; but of late tt bas not been obſerved. So thep thought 

that Batter regular _endunh. But asta the other, they faid, 

Bail newer can juftitp at a Judge's Chamber without Con— 

fent; and they dip not think this as a Content. So the 

Rule was dilcharged. 


Dowfen and Hayward. 


M3; Strange moved, that a Judgment and Crecution might Sale ae 

he fet afide, fo2 want of a Four-Day Rule given upon the 5. gia co be 

Poftea. 92. Fazakerly on the other Side anltwcred, that the a waiver of 

pair qabe Notice to tar the Cofts eight Days atter the a dey Rule 
Seninning of the Cerm; accowingly the Cafts were tated, Be pues 

and Judgment figned the tenth Dap in the Defeniant’s Jd2e- pris 6° 

fence, and He never made any Complatnt of this Irregulartty 

at that Cime; for which Beaton he Cubmitted tt, that the Com- 

plaint was now too fate. 52. Strange by way of Reply took 

Fotice, that at the Cime the Judgment was figned the De- 

fendant Was NOt acquainted With this Irregularity; and there- 

fore it mould be Hard to conftrue his not complaining of It 

to be a CUaiver of tt. Wut befides he beg’d Leave to tubmit 

it, that be couid not waive it. For the Crownis intiticd to the 

Stamps upon this Rule; and the Officer ts intitled to bis Fees. 

The Court laid, that beyond all Queſtion, the pumary Inten- 

tion of thele Rules being requifite was not, that gir so 

y 
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Duty might arife to the Crown, and Fees toa the Officer ; but 
that the Party might babe Due Motice given to Him before the 
Signing the Judgment. Fo which Keaſon they thought tt 
Clear, that the Party himſelf pay waive this Rule. And thep 
fait farther, that they were of Opinton he had watved it. Ac 
cordingly the Motion was not allowed. 


The King and Spretbury. 


‘ N Qotion for the Wafter’s Report 992. Strange faid, that 
What fhall : Le 8 ) 
a fread O the Delivery of a Cit inte the Sheriſft's Dice is a goon 
Arreft of a Greeft of a Sheriff's Bailiff; becauſe the Sbherif— cannot re- 
— sBai- turn @ Non eft inventus. (Uhlch was not denied. 


Anonymus. 


How far an CP iat Chappel moved for an Jnforxmation arain one Ree 
Information fo2 refuting to let the Juftices of Peace for the County of 
ve ee Der. Worcefter hold theit Sefions in the Town-Hall veionging to 
ene refu. CHE Cowpnation of the City. Me faiv, the Judges have hela 
fingtoler their Afliles, and the Juftices of Pcace their Sellions, there, 
Judges hold Cime out of Mind; and in the Charter given to the Corporation 
shee Spine by Hing James r. there ts an erpyels Salvo, that the Cown- 
which they Wall thall_be free fo2 fuch Purpotes. He took Hotice iikewile, 
ufedtodo, that the Gentlemen of the Country had contributed berp larwe- 
iy of fate to the Rebuilding and Beautifptiy that Place; and 
therefore the Attempt that has been mave of excluding them 
from holding thet Seſſions there, is of a erp extraordinary 
ature. Jude Page faid, in the Cale of one Ferrars he te- 
inembered there was a Bill bought in the Court of Cr- 
chequer. And upon the Hearing tte appeared, that a Father 
Had been Cenant for Life, the Son Remainder Wan tn Catl; 
the Father agreed with a Dutchman, that he fhould build a 
Pill upon Part of this Citate, and the Son was privy to thts 
Igreement, ſaw the whole Cork go on, and never oppoted 
it till his Father's Death; the Court in that Cale granted a 
perpetual Injunion. Iccordingly in the prefent Cale the Court 
made a Rule to thew Caute. 


Loving and Averey. 


How far the N Rule to ſhew Caule, why a Judgment and Crecution 
——— fhould not be fet afide, fox making a Rature in the Re- 
Judgment turn of the Laticat, and the Indament bein figned too toon, 
by reafon of eben notwithſtanding the Return of the CUirit, as tated; W2. 
a Ralure. Strange fald that the Sat was, that the JPlaintift’s Attoynep 
gave a Precipe 02 Rote to the Sheriff to make out a {pecial 

Latitat, Cefte the firft Day of the Cerm, returnable in un 

Menf’ Sti. Michaelis; the Sheriff accowingiy tock one of the 

painted Forms, wherein were the (Uords prox’ pott, blotten 

put thoſe cUords, and made the Crit returnable die Mercuri 

5 in 
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in un’ Menf? accoding to bis Diſcretion. Wp Wiftake the She—⸗ 
cif made his TUarrant wong ; fo2 the CUords prox’ poft were in 
that. Che Bailiff However did not take Motice of the Dav 
of the Beturn as it was tn the Tarrant; but took tt fo2 
granted it was according to the Platutiff's Intention. Ac- 
cordingly made His Arreft before the un’ Menf’; but finding that 
there was not Cwenty-four Hours between the Arreft and the 
Return, was under fome Difficulties how he ould comply with 
the late A& of Parliament. For which Realon he propoted, 
that no Warl-WBond fhauld be taken; and that the Dekendant 
Mould be diſcharged from the Arreft upon his Attorney's ayrec: 
ing, that the Defendant fhould appear and find Bail above. 
Chis Po opolal was agreed to. Wall above was regularly 
niven ; the Defendant ſerved with a Copy of the Declaration ; 
Ruies given to plead; and for want of a Plea, Judgment 
figned the oth of November, and Crecution taken out that Dav. 
Cipon this State of the Fat, Wr. Strange fat, there could be 
no pretence of any Misbehaviour in altering the (Urit; and 
therefore the ſingle Queftion would be, whether the Judgmeut 
was not regularly figned in Point of Time. As ta that, he 
DID agree, that if the Return of the (Urit was not regular on 
the fecond Weturn-DOay, the Defendant was intitled to an Im— 
parlance ; and if fo, undoubtedly the Judgment could not be 
maintained. Wut he tubmitted it, that the Return was regu— 
lar. De fatd, he always took it, that the ſettled Diſtinction 
was, between Proceedings by Original and Proceedings bp 
Bill; that in the Proceedings hy Driginal the CGUrits are 
returnable at a general Return-Dayp ; but tn the Proceedings 
bp Will they ate veturnabie at any Cime. For which Reaton 
he apprehended, that the Judgment was regular. 992. Draper 
argued on the other Side, and faid, that this was a Proceed— 
ing by ſpecial Latitat, which ts different fram the Jo20ceeding 
bp a commenone, He laid, be fubmitted it, that the Proceed⸗ 
ing by fpectal Laticat was deſigned to be made like the Proceed— 
fug by Original; andin that 20cceding the Capias mut have 
eight Days forthe Return. Me lata farther, that the Dificuity 
which the Wailif— fay under in executing the Peoceſs of the 
Court, ought by na Weans tO put anp Inconvenience upon 
the Defendant. Mow if the Ockendant had regularly given a 
Bail-Bond, the Condition of it muft have been, that the De- 
fendant fhould appear at the Return.contained in the Carrant, 
and not at the Return contained in the Crit. Fo which Rea- 
fons he hoped, that the Rule fhould be made ablolute. Judge 
Page feemed to fay, that tf the Defendant had gtven a Wal- 
Bond, be mutt have entered into tt at the Sherifi’s Office, anv 
not given it to the Officer that made the Arreft, by Reafon 
that the Arreſt was tn London. Andupon the (Uhole, the Court 
took it, that the Judgment was regular, Apon whitch 2. 
Draper prayed, that the Court would however fet it alide, tho’ 
ftrifipy regular, upon Payment of Coffs and pleading an Fiiu- 
able Plea, fo as that the Plaintiff map go to Trial within the 
fame Cime as he might have done, if they had pleaded accozn- 
ing to the Rules of the Court. Che Plea, he fatd, was, 
that the Wend, upon which the Aiton was brought, was oven 
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upon a Cifurisus Confideration. And the Defendant offered 
to berify the Cruth of i¢ by an Affidavit. Che other Sine 
offeted to make an Adabvit, that the Plea was falfe. 
Cipon which the Court fatd, that thefe Pleas are Verp often 
Sham Pleas, as well as the Pleas upon the Statute of Limt- 
tations ; fo which Reafon the Chiek Juſtice fatd, that he dowbt- 
ev, Whether the Court had ever none fo far, as to fet reguiac 
Judgments aide upon thefe Cerms, Hhowever, the Ceuntel 
at laf agreed among themſelves, that_they would go ta 
Trial tipon this [ica of Clary, upsn the Ocfendant’s entering 
into a Rule to deliver ff to marrow, take Notite of Trial with- 
itt Term, biti no Crit of Errar, not Will tn Equity, pap the 
Cofts, and ict the Goods remain in the Sheriff's Dands, with 

_ the Judgment fo. a Security. Aecowingiy, this Rute was 
entred inte bp Content. 








The King and Paxton. 


How far the N Rule to ſhew Caule, why an Information fhould wot. be 
Court will granted again the Ocfendant, for endeavouring to poiſon 
grant en I one Smith at Gibraltar, and feveral Barts of the Seas in coming 
saint a Per- Over from fhente, 992. Pazacherly fatd, that he had a great manp 
fon for en- AfADAVItS tO produce, erplaining this Fat, but he apprehended 
deavouring a Dery ſhort Anfwer might be given to this Camplaint; and that 
to poifon an- ig, that this Court has no Jurtsdition, in as much as the Sats 
— were Done beyond Sea; and all Offences puniſhable by Indict⸗ 
tient 02 Fnformation ate local. 952. Reeves on the other Side 
faid, that he did agree, Juditments are local; but it might be 
doubted whether Jnformations were fo; and for this Pürpoſe 
cited Ven. 183. Che Court declared their Chounhts at pretent 
fo be, that there was no ſuch Diftin&ion. However, if D2. 
Reeves COUT fd proper Authorities to fupport this, they gave 
him Liberty to move tt again; fo enlarged the Rule for a Dap 
02 tid. Vide poft. 


Woolafton and Walker. 


Vide anterg. WAR. Marth now argued for the Plaintiff in Error. he fatd, 
‘A the Aition tn the Court below was an Affumpfhit on a Pro⸗ 
miſſory Mote, and bought by the Plaintiff there, as Adminiſtra⸗ 
{02 de bonis non of one — Clark, pendende Lite, about the 
—— J of a CUill of Francis Clark, Executoꝛ to the ſaid Clark. 
Che Defendant there let Judgment co again him by cognovit 
Agionem. But 992. Marth fubmitted it, that the Atton would 
not lic. De ſaid, it was not ta be Difputed but at Common 
Law the Dywinarp could maintain no Aéion, noz could any Ac⸗ 
cian be maintained again him; and ſo ts the Authoztty of Plow. 
278. Che Statute of 2 Weft. ro. appointed, that the Ordinary 
fhould be ſubject to Aktons. And the Statute vf 31 Edw. 3. x1. 
Das requited that Adminiſtrations hall be granted; and at the 
fame Cime prowided that ſuch Adminiſtrators fhould be capabic 
of commencing Ations, and of having Actions —— 
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rain them. Che other Statutes have only given Direitions 
to what Perſons Adminiftration Hall be granted, and about the 
manner of Adminiſtrators diſpoſing of the Cffets. From this 
hort State of the Cale relatinn ta Admintfrators, he appre- 
bended tt to be clear, that nane of thefe limited Adminiſtrators 
are capable of commencing Aitions by the Rules of Law. be 
did agree that they were capable of colletiny in the Goods; be- 
caufe thefe Letters of Adminiſtration might be conſtrued in the 
Mature af Letters ad colligenda bona Defuncti. For which Rea- 
fon, if thefe Adminiſtrators have taken upon them aup farther 
eat. it was Cime now to puta Stop to them. Wut there 

ag moze particular Reafon to do this in the pretent Cale; 
becauſe this Sort of Adminiſtration bas been condemned by the 
Judges; as may appear, not only from the Cale tn Moor 636. and 
in Carth. 153. but from 5 Rep. 33. and-3 Keb. 54. Che Chick 
Juſtice owned it to be his Opinion, that tt was Very difficult 
ta ſhew by the Rules of Law, how thele limited Adminiſtrators 
were capable of commencing Ations. But he fatd, the juages 
ef the peefent Cime find that former Juanes have allowed 
them; the prefent Judges, therefore, mult walk in the Steps 
of theit Predeceſſors, avd bv Reaisn of the many Precedents 
muff now allow them. However, on the other hand, be ſaid, 
he believed it Had never been ſettled, that thele tempogary AD- 
minifiraters can bind the Property tn an arbitrary manner, 
as other Adminiſtrators can; and therefore t€ they thould com- 
mit a Devaftavit, by changing the Poſſeſſion of the Goods, be 
Mould much doubt, whether that At would change the Proper— 
ty. Judge Lee fai, that the Authority of the Cale tn Carth. 
Was what principally occafianed hig Doubts upon this Watter 
on the former Arguments. ‘But, be fad, he had fince ozdered 
the Roll of thar Cale ta he fearched. Accordingly tt was found 
that that lea in Abatement, in Relation ta the Galtdity of this 
Adminiſtration was there wav'd, and Judgment is actually en- 
tred up for the Plaintiff; fo that be fuppofed there was only 
a Rule made to thew Caule in that Cale. We fatd, that the ab- 
jection again the prefent Aetion could only be founded up- 
on its appearing to the Court, that the Adminiftration ts 
goin; fed non conftat that there is a Cll, and theretore the 
other Watter cannot. Ff it had appeared to the Court that 
there was a GUill, and the Oilpute was only who Hould prove 
it, that he fad was a Quſtton which be did not think it necel 
fary for dim ta give an Opinion upon at peelent, Gpon the 
whole Watter, the Court Declared their Opinions, that the 
Gatton was weil baught; accordingly affirmed the Judg— 
went, 


Acherley 


63 


64 Term. Mich. § Geo. IL. 1731. 





Acherley and Bell. 


When aRule 8 Chapel mow for an Attachment agaiuſt the ODefendant, 
is — for fo2 not letting the Plaintiff take a Copy of the PPoil-Wooks 
the Iniee- in Purfuance of the Rule, which gave hun Liberty to take aCo- 
lick Books, PY UE all publick Books. Che Court inclined to think, that a 
whar thallbe Poll-Book was not within the Rule; However, made a Rule ta 


faidtobea ſhew Caule. 
Breach o 
fuch Rule. 


Jones and Stanley. 


What fhall Scac. ee Demurrer to a Plea of Purchaſe without Motice, 
ee 92. Bootle objeded tn the firft Place, that the Plea 
Waiverofthe was Informal for net concludtny with an Averment; and cite 
Benefit of a the Cale of i in this Court, where a plea was. 
Plea ofa held to be bad upon this very Erception about thee Pears ago; 
Purchafe for ang 992, Bunbury fatd, that be remembzed that Cafe, and it was 
Coutts (0. De fain, that he apprehended the Plea was bad in Subftance 
tion without likewiſe, fo2 its being only alledyed in the Plea, that be had na 
Notice, Notice at the Cime of erecuting the Purchale Deeds: where- 
as, tf he had Notice at any Cime before the Payment of che 
Purchafe Money, fuch Notice would be Cutlictent. And tn the 
laft Place, he Cubmitted tt, that the Oefendant Had wath’d his 
}lea, by anſwering over to the Notice, and Denving te tn his 
Anſwer. Co the firtt of thele Dbjetions the Chief Warton ob- 
ferbed, that fuch Defet in Foz was helped bp the Statute 
fo2 the Amendment of the Law, upon a general Demurrer; 
and therefore he thought tt clear, this mutt be equally helped in 
a Court of Equity. Co the fecond he ſaid, tt was Certainty 
true, that if the Defendant had Motice betore the Payment of 
bis Purchaſe-Money, he Mould not have the Wenefit of this 
Plea; but pet he thauaht, there was enough (et out in the Plea 
to have put the Plaiñtiff upon alledging the other Fat in his 
Replication. Ano as to the laſt, he took tt, that tn Cale of a 
JDiea of a Purchaſe bona fide, the Defendant Conitantiy denies 
Fraud in pis Antwer; for which Reafon he thought, that the de— 
nying Notice in the Oefendant’s Anftwer, tn the preſent ate, 
could by no Deans be faid to be a Aaiver of the Plea of Pur⸗ 
— without HNotice; accordingly the Oemurrer was over: 
ruled. 


— 


The Biſhop of London and The Mercers Company. 


Vide Vol. 1. fis 1S Matter was now argued again by 92, Fazacherly, fo2 the 
439- Plaiutiff tn Erra2; and by Serjeant Epre foz the Defendant. 
The tame Joints that were before argued, were now {poke ta 
again; and upon the whole, the Court declared themlelves weil 
fatisficd as to the Werits of the Plaintift's Citle; and there- 
fore would not have that Point argued any mae. But ap te 
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the Fon of the Plaintiff's declating they thought that might 
be proper to be farther confidercd of. Vide Poft. 


Pool and Hamerton. 


N Rule to the Caufle why the Plaintiff Hould not habe vow fer the 
Leave to amend bis Declaration upon Payment of Calls, Cour will 
anu Liberty ta plead de novo, 992. Kettleby fad, that the De- sive Libery 
fendant bad Demutred, and the Plaintiff joined in Demurret, peciaration 
and the Roll atuaidy mate up; tor which Realon He ſubmitted afrer Joinder 
it, that the Rule ounht to be diſchargede Wut the Court aid, nDemurrer. 
this was only a looſe Roll of this Term, and therefore thep 
would confided ft as all in Paper; accowingly they ordered that 
the Bule thould be made abiolute. pon which 952, Kertleby 
Defired, that they might bave four Oaps toa Demand Oyer; 
though he did agree they had not Demanded if pet. Che 
Court faid, if the Defendant had Demanded Oyer before, and it 
Had heen refuled, he would have a Kight to have four Days 
now to Demand it, without Leave of the Court; but as be did 
Not, it was neceſſary to apply to the Court for thig; and thep 
gave Him twa Days fo2 that Purpoſe. 


The King aad Wakelyn and others. 


N Rule to them Canfle why an Inkozmation Hauld not be How far the 

granted ageint the Defendants Church-wardens aud D- Court will 
perfeers of the Joo cf St. Giles’g Shoredich, fo2 fogeiny a Per⸗ rece ae, 
ion ta go into the Ctopkhoute there, without her Conſent, not: mye poor 
withſtanding he had 120 Pounds by Her, and fo2 Cakiny away mall anfwer 
that Sum of Money from her. 992, Fazacherly ſaid, that he had the Matters 
Qfidavits Denying all the ctiminal Part of the Charge, and ce: of «> AA 
plaining the whole Mattre of it; tor which Realon be Hopes,“ 
that the Parties makin this Complaint Hould be left to their 
owinary Remedy. Wit Judge Page (ad, he tusk the conitant Bule 
ot the Court to be, that, wherever there 18 fufficient Cawte 
fen fo2 granting an Inkormation, ik the Fut be teuc, thev 
will alwaps make the ule adloiute, if the Fut be Renied, in 
ower that it map be tried. Accoringly the Bule was mave 
abfolute in the prefeut Cate; and afterwards the faine Dap, tn 
the Cale of Birch and Atkyns, which was a Matter that come on 
upon aRule to hem Caule, why an Attachment Houls net go 
againg an Dfficer fo2 an Abuſe tn erecuting the Proceſs of the 
Court, 992. Strange ſaid, he apprehended the Wuie was diſterent 
between Attachinents and Informations in this Beſpes; for 
that tf the Perſon, againſt whom the Complaint wes, mate, 
Div but deny the Charge alledged again Him, the Court wouid 
Ditcharye the Rule in Cafe cf an Attachment, though be agreed 
they would not in Cate of an Information. Che Court there 
DID net deny this; but fad, when they pyenounced the Rule, 
at the Cime the AHiPavits mere read, on which the Complatne 
Was founded, they ordered that this Perſan Heuld anfwer the 
Watters of the Alfdavit, with an Jutention, that on Hewing 
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Canute they minht grant an Attachment o2 Jnfozmation at their 


Vide ante 


How far the 
Court will 
quafh a Scire 
faciasagainft 
Bail. 


Videante 25. 


Dilcretion. Accordingly the Rule was owered to be Dawn up 
ae be that the Perſon complained of ſhould thew Caule on 
uriday. 


The King and Paxton. 


— Watter being moved again, a Cale out of 3 Keb. 603. 
was cited, to Hew that Jniormations ate tocal, as weil ag 
Fndieuents; and it was faid, that there are twa c2 thoee more 
Cates, wherein this ts adjudged. Accordingly the Court nie 
charged the Rule, unleſs Caule on Thuriday. 


Ely and Morant. 


N R.Robinfon meLved, that Proceedings again Bail might 

be fiaped, and that the fetond Scire facias might be quaſhed, 
fa2 its being returnable Die Lune prox’ poft Menf’ Sti. Michaelis, 
which was the Feaſt of atl Saints, and contequentiy na Law- 
bay. Accordingly the Court referred the Jrvequilarity of this 
Batter ta the Walter. 


The King and Empfon. 


R. Fazakerly and 952. Agar both now argued this Matter 

fo2 the Defendant. Chey fad, there were thee Convic— 
tions teturned upon the Certiorari; the firft, whereby the De- 
fendant wag fined 601. the fecond, whereby be bad a Oay given 
fim to appear and pay tt on; the third, whereby the Fine was 
efireated. Co the firft of thefe Convictions, thep fata, the 
Fam of it tags, Cum ad Seffion’ tent’ apud Howden octavo die 
Novembris Anno tertio Domini Regis nunc; Cumq; ad hance Seffiow 
ordinatum eft in his Anglicanis verbis fequentibus. It is ordered, 
that _ — Empfon, the Defendant, thould appear and antwer 
rertain Raſures contained in a cettain Wook of Pains, which 
was Delivered to him when Foreman of a Jury fo2 Howdenthire. 
And whereas he the fat Empfon did appear, and tt being 
asked him, is this Wook of Pains, delivered pou when pou were 
Foreman of the Jury for Howdenthire, the tame Book ; was it 
then th the fame Conditten it is now? Che ſaid Empfon 
pin refule to anſwer upon Dath ; tt is owered, that he ſhould 
be fined Go}. And the fourth Day of April in the fame Pear 
was given him to appear and pay the Fine on. Che Creeptions 
taken by them to this Dyer was, firk that this Dwer is ontp 
bp way of Recteal; fecontip, that tt Does not appear the Book 
ttl Queſtton related to them; thirdly, that Howdenfhire has not 


fait to be within theit Turistidian , fourthiy, that the Ratures 


HD net appear to Le fix material Places; Afthly, that they han 
no Suthorty to adminiſter fuch Oath, tt teuding to accufle 
hintelf; and lattly, that tt was not fet forth with lutictent Cer- 
tainty, thar the Oath was evet tendered, M2. Ree ti 
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Counſel of the other Side ; but defired Cime to anſwer theſe 
Exceptions; accovingly the Matter was ordered to ftand 


over. Vide poft. 


Darby and Pool.» 


N Debt on Bond fo2 18). the Defendant demanded Oyer of 
I the Convition, fet forth the Statute of Hen. 6. and farther 
pleaved, that a Plaint was latd in the jalace-Court in South- 
wark agatnft one Bridge f02 201. tht thereupon Proceſs iffucn 
to ote Birley, a Giryer and Miniſter of the Court, tho did ar: 
reft the ſaid Bridge, apud Weftmonafter’ infra Jurifdiction’ Cur’ pre- 
dic? ; and accordingly teok the ſaid Bond of Her in the ame 
of the Plaintiff, for Her Appearance for Cafe and Favour. Che 
Plaintiſt replies, that the Plaintiff was Auder-Warthal and Keep- 
et of the Peiſonot the ſaid JDatace-Court, erected by Letters Pa⸗ 
tent in the Reign of King Charles 2. vigore & fecundum formam Sta- 
tut’ infra Weftmonafter’ predi&t’ ; and that the Bond Mas made ta 
tie Plaintiff, abfque hoc, that Birley took the Bond in the Mame 
of the Plaintiff, in the Manner menitoned by the Defendant. 
Cipon this, Iſſue was joined, an® a Cerdte found for the 

laintiff. 992. Filmer now moved ti Arret of JuIgment. Che 

bjection, that he reiied upon was, that the Bond does not ap- 
peat to have been given to the Plaintiff tn the Maine of his Of⸗ 
fice. Delatd, he did agtee, that the Oefendant did net demand 
Oyer. ‘But then the Plaintiff aught to have fet tt forth in 
his Replication ; and praved that the Bond might be inrsiled. 
€o which Purpele He citcy Carthew 301. Lutw. 680. De iike- 
Wite obſerved, that the Plaint fet forth tn the Plea 15 fo a 
nreater Caule of Ation, then that Sum mentioned in the 
Bond; and therefore the Caules of Adtion could not ve tntend- 
en fo be the faine. To this Serjeant Darnel anfinered, that 
tie Walace-Court appears by the Weeord to have been erected 
{ong fince the Statute of Hen. 6 and therefore be apprehended, 
that that Statute could tot extend ta the Cale in Queſtion. 
Co this Purpoſe he cited the Dyinian cf the eleven Judges a- 
ainſt one in Salk. 373. that the Statute of 21 Jac. requiring 
informations to be bought in the proper County where the Ot 
fente arifes, Does not extend to Difences, for which Infozma⸗ 
tions fic by fubfequent Ais of Paritament. Welides, be fain, 
be apprehended, that the Bond on which the prefent Action was 
bought, Does not appear to have been a Watl-Gand; anv if 
fe, there was no Colour fo2 either ef theſe Creeptions. Mow 
a5 to that 932. Benney, WHO Was. of the fame Side, ſpoke more 
particularity ; and faid, that wherever a Oeclentant map piear, 
that the Bond was taken bp Ourels, be fubmitted, that the 
Bond Hould not be confidered, as taken by Cittue of the Sta- 
tute. And he ſaid, he took tt, that wherever tt dit net appear, 
that the end was taken within the Officer's Jurisdiction, ſuch 
Bond mapy be pleaded to have been taten by Dureſs. Fae thts 
Purpoſe fe cited 3 Cro. 745. 1 Cro. 309. Dyer 120. jzow tn 
the prefent Cale be fubmitted tt, that the Bond oid not ap- 
pear to Gabe been taken within the Jurisdiction of the we 
De 


What fhala 
be faid to be 
a good Bail- 
Bond. 
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How far an 
Anfwer toa 
Pill of Dif- 
covery fhall 
be faid to 

be fuficienr. 


De did agree, that the Defendant had alledged tn His Piea, 
that Darby tock this Mond at Weftminfter within the Juris. 
Diftion of the Court. Wut that Fas ts found againſt him by the 
Aerdict. And nothing of this ts admitted in the Plaintifts 
Replication. It ts only admitted there, that the Bond was 
given infra Weftmonafter predi&. Wut one Wart of Weftmin- 
fter map be within the Jurisdickton, and one Wart out of it, 
And fo2 this Purpoſe he cited the Cale vf Darby and Reydock. 
Che Chick Juftice faid, that he took it clear, that tie Weftmo- 
nafter’ prædict' in the Plaintiff's Replication, and the Weftmona- 
fter’ infra Jurifdiction? Cur’ aliedgev in the JPlea, mult be under— 
food to be the fame Place. Mowever the Court thought thts 
pach be a proper Watter to be farther confidercd sf. Vide 
polit. 


Lady Faulconberg againft Legh and others. 


Scac. F7 HIS was a Matter that came on upon an Exception 

to the Anſwer, which the Oecfendant Legh putin te a 
Crofts Gil that was filed again him, requiring him to dit 
Cover amongſt ather Chinns, what Citle he had ta the Im— 
pꝛopꝛiation, by Civtue of which be brought his Original Will 
againk the prelent jolatntiff, Demanding Cithes tu kind of her. 
Che Chief Waron objetieo, that we had uo Right to controvert 
the Citie of the prelent Defendant, in as nich ag te did nat 
fet up any Citle againſt him. And if it fhould be admitted, 
that he was obliged toa fet forth a Citie, poſbly a ſmail Cr 
tic would be fufficient; f92 be had known forty Pears Jol 
teflion to ſerve fox a Citic tn manp Cafes. Co this J an- 
ſwered, that 3 Did agree, If the Plaintiff's was an D2igtnal - 
Bil, the would have had no Right to have called in Queftion 
the Defendant's Cities but J did fubmit it, as the pzeſent 
Defendant filed his Wil firft again the Plaintiff, he had a 
Right to defend herfel€ in the beft Manner fhe was able; and 
therefore might well inſiſt upon an anſwer to the prefent Que- 
ſtion. 3 fait farther, that the pelent Defendant's Citle 
was to an Impwprtation ; which Citte, J Cubmitted it, caula 
only be bp Watter of Recow. Wecaule till the Statute for 
Diffalving Wonatterics was made, a Layman was net capa- 
ble of Cithes; then indeed the Statute allowed, that Orants 
fould be made of them by Letters Patent to the Lattp. 
Fo which Reafen J apprehended, that no other Citic, but 
the Record of the Letters Patent, would be allowed of, How— 
ever the Court over-ruled ine, and would not Iet me enter inta 
the Berits of the Creeption, 


5 The 
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The Sword-Blade Company and Dempfey. 
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lta a Crit of Erroz upon a Judgment in the Court of Vide ante 
Exchequer in Ireland, given in an Ejedtment, that was Vor 47" 


brought for the Moiety of the Cll and Territory of Kilcom- 
more, and of the Moiety of the Gill and Cerritory of Kanymore 
in King’s County, upon the Demife of Jane Mackgawley ; 992. 
Robinfon fad, that the Fat fated upon the Recowd was, that 
a Crial at Bar was had upon this Cyetment tn the Court 
below ; and that the Citle proved in Evitence for the Plaintiſt 
there was, as ane of the Sifters and Coheirs of Thomas Leicefter, 
wha died ſeiſed in Fee of thele two Cownhips and Cerrito- 
ries inter alia, and {eft the Plaintiſf Jane and one Mary Nugent 
vis Cohecirs at the Cime of his Death; which fatd Jane and 
Mary entred tnto the fatd JP2emifles tn 1694, and thereof 
made Partition ; that the Wetety of thele Guls any Certt- 
tories now tn DQueftion was alfotted to the Plaintiff; whereupon 
fhe entered and was poſſeſs'd, till the Detendants ejected her. 
Che Kecord then fets forth, that the Oefendants went inta 
their Citle ; and thep fir produced in Evidence certain Ine 
gquifitions taken in the feveral Counties in Ireland at the 
€ime of the late Wars, of all ſuch Rebels as were flain there 
on Account of thete Fortunes and Cfates ; which Inquiũttions 
were made in Purſuance of certain Commifions iſſued out fo2 
that Purpoſe. Chey then produced an At, paſſed in the Par— 
liament Of Ireland 9 W.3. by which tt was provided, that all 
Papiſts o2 reputed Papiſts flan in open Rebeliten ta that 
Wingdem, and found fo by any Inquiſition taken within twa 


Peats then hefore, ſhould be confidered as attatntcd of High - 


TCrealon to aif Purpoſes whatloever ; and that thereupon their 
Lands, Cenements, Goods and Chattels Mould be vetted in 
the Crown. Chey farther gave in Evidence an Az paſſed in the 
Parliament of England 11 & 12 W. 3. 2. bp which itis provided, 
that the Lands, Cenements, Goods and Chattels ot all Cuch 
jderfens found by Inquifition to have been flain in adual Re- 
Deliton within the Kingdom of Ireland fince the 13th of February 
1688, fhould be vetted in certain Cruftecs to be fold, in oder 
that the Boney arifing from fuch Sale might be appited to the 
Cife of the Publick. Fe was then proved, that Thomas Lei- 
cefter Was found by Jnquifition to have been ſſain in open 
Bebellion between the fatd 13th of Feb. and the Cime of 
making this G% Chat the Defendants purchated the Lands 
in Queftion of the ſaid Cruffees on the 19th Of June 1703. 
Che Becow then farther fets forth, that the Plaintiſf beiow 
ofiered to produce Evidence, that Thomas Leicefter was no Pa-— 
pI nO reputed Papiſt. And th over to be let into this Cot- 
Dence, it was proved, that a fozmer Cjedtiment had been bought 
bp The Sword-Blade Company again the ſaid Jane Mackgawley, 
of the Lands in Queftion;, upon that Crial the fame Sot of 
Evidence was provuced tor the then Plaintifis; and notwith- 
ftanding the Inquiſttions and all thts Pzoceeding tt was inſiſted 
upon, that the Plaintiffs ſhould prove, that Thomas Leicefter 
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was a Papift o2 a reputed Papiſt, and accordingly the then 
Plaintiffs were allowed to give. Parol Cvtdence of that Fat. 
Che then Oefendant upon that tigned a Will of Erceptions. 
A Writ of Error was hought in the Crchequer-Chamber tn 
Ireland upon that Judgment, and the Judament of the Court 
of Erchequer, which was giben far the then Plaintiffs rever- 
feo. Another Writ of Error was upon this bought into the 
Moule of LoS, and the Judgment of Reverſal was reverleo 
itfelf, and the Judgment of the Court of Erchequer affirmed. 
The Recon fet forth, that accowdingly this Parol Evidence, 
that Thomas Leicefter fvas no Papiſt, nor reputed Papiſt, 
was allowed by the Barons tn the prefent Cale. And there- 
upon the Counfel for the Defendant beiow infifted upon a Bill 
of Exceptions, which was accordingly figned. And now the 
whole Fat appears upon this Will of Crceptions, as returu- 
ed. And likewife tt ts fet tarth by the Reco, that the Ba— 
rons gave Judgment for the Plaintiff. Thich 2. Robinfon 
faid, be fubmitted it, was erroneous, Me oblerved, that it 
was by no Weans clear, that there was any Mecetlity to prove 
Thomas Leicefter a Papiſt o2 reputed Papiſt. De did agree, 
that the Irih Act confines itlelf ta fuch Perſons only; but the 
Englifh Act {peaks of all Perſons in general, that were found 
by Inquiſition to habe been fain tn agual Rebellion between 
13th of Feb. 1688, and the Cime of patting that At, Wut te 
that Dueftion was to be enteredinto, whether Papiſt o2 noc 
Papitt, he fubmitted it, that Parol Cvidence of that Sort 
dught not to be admitted; efpecially after fo great a Length 
of Cime. He fatd, in nat one cf the Fowns of thele Anqui- 
fitions was it eber mentioned, that the Party flain in Re- 
beilion was a Papiſt o2 reputed Papiſt. And therefore from 
the Fa®s not being mentioned in the Inquiſition no Argu- 
ment could be Rawn, that the Fake was not fo. De fatd itke- 
wife, that there was another Englih Act paſſed 6 Ann. 34. bp 
which it is provided, that all Perſons, having any Right o2 
Title to the Lands in Ireland purchaled by the Sword-Blade 
Company, ſhould enter their Claims in fome Court of Record 
in Ireland, within two Pears to be computed from the 24th 
of June then nert following. De aid, Patrick Mackgawley, 
Dusband of the (aid Jane, did enter bis Claim for her with- 
in the twa Pears; but in that Claim never fet up this fora 
Citie, that Thomas Leicefter was not a Papiſt nor reputed a 
Papiſt. And therefore he apprehended the Court would not 
iuffer bim to Do it new. be fain likewiſe, that he whould 


fubmit "3 that there was a material Fault in the Declaration’; | 


for the Plaintiff has bought his Chetment, among other 
Things, of the Wotety of a Gill o2 Cerrito; for which an 
Cyetment would not ſie; and therefore, as there are intire 


Damages given, the [Plaintiff cannot recover. Co thts ure 


pote be cited Moor 427. 3 Cro.186. Rolls Rep. 55. Sid. 259. 


3 Keb. 450. Yelv. 117. Salk. 254. Carth. 224. $92, Bootle on the 


other Sive faid, that he was ſurpriſed to find it made a 
Queftion at this Cime, whether tt was neceflary, that Tho- 
mas Leicefter (ould have been a Papiſt o2 reputed Papiſt at 
the Cime of His being flain tn this Rebellion, in oder 20 

4 give 


* 
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rive the pretent Plaintiffs a Citle to thefe Lands; for that be 
was credibly informed, that this was never offered to be difputed 
inthis Cjetment before the Barons, noz tn the other Ejeftinent, 
that was bought between the fame jSarttes for thefe verÿ 
Lands, and whetein the Judgment of the Court of Exchequer 
was affirmed in the Houle of Lows, Feb.9, 1726. Me faid there. 


fore, that he appeebended the Court would hardly enter tnta - 


that Queſtion. Chen as ta the fecond, he ſubmitted it, that the 
paral Cvidence, even at this Day, was verp —— De faid, 
the Husband of Jane Mackgawley did enter her Claim within the 
Cime pelcribed by the Statute of Anne; and therefore it could 
not be pretended, that the prefent Ejectment was hrought toa 
late. Wut whatever Claim he then made, that could certainly 
not conclude her now from alicdaing a different one. DHatwever, 
if there thould be any Doubt, whether this very Clatm oughe 
not to habe been entred upon Recowd; and conlequentip, twije- 
ther this Parol Evidence Mall not be now refuſed; he ſaid, the 
poctent Plaintiffs mutt be effopped from making this Objection, 

ecaule it appears by the Reco, that they themſelves went 
inte this Sort of Evidence in the toxmer Cjetment. Chen as 
to the iat Dbjetion, he faid, he did believe in foxmer Cimes 
the Judges would not aliow Cjetments to be bought of 
Chings, which are fo uncertain, as a Cll o2 a Cownhip. 
But of later Ctmes the Courts habe not tied themlelves up 
fv fivifily. oz this Purpoſe he cited 3 Cro. 465. Sid.75. 1 Mod. 
go. 4Mod.145. And fn Lit. Rep. 301. it is Held tn particular, 
that an Cyetinent will lie for the Moiety of a Wana2; and there- 
foe he thought there mould be little Doubt with the Court ag 
to this Objedion. And ag to the C00 Territory, he was in— 
fozmed, that 10 Ireland that is of the fame Significatton with a 
Gill; but tf the Court Hhoutd have any Doubt tn that Relpes, 
they would write to the Judges in Ireland, to be informed as 
t0 this Matter by Certificate. Che Court ſaid, that they be- 
lieb'd thep Mould get over this Ddjeition as to the Gneertainty 
of the Ching f02 which the Cjeement was bought; but as ta 
ay oer 6 Spee they were proper to be farther conſidered 
or, ide Foit. 


Hayes and Warren. 


J— Matter coming on again, Mꝛ. Parker argued fo2 the Vide 


jolaintiff; be fatd, He ſhould tubmit tt, that there was no 
Decalion te prove a Requeſt by the Plaintiff to the Oefendant, 
in Order to iuppagt the prefent Akion; and tf the Plaintiff could 
prove a Pꝛomiſe made by the Defendant to pap after the Wark, 
that would be fufficient; for which Purpoſe he cited Hure. 84. 
We (aid farther, that tn the prefent Cale, the jomile to pay ts 
iaid to be made on the fame Dap which the lok was done 
upon, and therefore this is unguettionably qacd, by the Autho— 
rity Of Latch 150. The Chief Juſtice and Judge Page faid, the 
prefent Afton ts not foz Goods fold and deltvered; tf tt Had, tt 
would babe been a much more favourable Cale fo2 the Plain— 
tiff; becauſe bp the Acceptance of the Goods, there feems ? 
; e 


71 


ante 
5- 





72 


What ſhall be 
Said tobe a 
fufficient fet- 
ting out of a 
Prefentation 
in a Quare 
Impedit. 


Term. Mich. ¢ Geo. II. 1731. 


be an Agreement to pay fo2 em. But here the Defendant might 
be nO wavs prtbp ta the work Bone at the Cime of the Doing 
it. And therefore they continucd to think, that the Plaintiff 
could hardly recover; however ordered this Matter to ftand far- 
thet over, Vide poft. 40 


The Bifhop of Landaff and The King. 


2 a (rit of Crra2 upon a Judgment in Quare Impedit, giver 
in tie OQand Seſſions of Glamorgan, the Declaration {et forth, 
that Queen Anne twas feifed of the Advowfon tn Orols of the 
Church of St. Andrew tn the County of Glamorgan, tn Fee, in 
Right of her Crown, and that the Church became vacant in 
1706. by meang of D2, Tylor, the then Incumbent, being made 
Bifhop of Landaff, by which the Arch-⸗Biſhop of Canterbury granted 
by bis Letters of Dilpentation, that Ox. Tylor, the then eleten 
Withop of Landaff, might retinere, gaudere, habere & in Commen- 
dam tenere, the fame Church During his Life, and fo long as 
he fhould be Withop of that Dioceſe, which Letters of Difpen- 
fation were founded upon a Wotton, letting forth the Smiall- 
nets of the Biſhoprick. Che Declaration farther fet forth, that 
the Queen by her Letters Patent confirmed his Ditpenfation, bp 
which the fad 2. Tylor did enjop the faid Church during His 
Lite; that 22. Tylor died tn the Cime of the tate Hing, by 
which the Right of pefenting ta the faid Church was in his 
late Wajettp, and from Him Delcended to the prefent King; that 
the prefent King preſented to this Church, but that the Lod 
Brookes diffurbed him, by Realan of which the King bought 
the prefent Adion. Che Biſhop claimed nothing but as oyat- 
nary. The Lo Brookes pleaded, that he was fetfen of a Moiety 
of the Maͤnor tn Fee, ta which this Advowſon was appendant, 
by means thereof he had a Bight to pretent every other Curn, 
abfq; hoc, that the late Queen was; and upon that, Iſſue was 
joind; and the Jury found a Gerdict for the Hing, viz. that the 
fate Queen was ſeiſed of the Advowſon ut de uno groffo per fe in 
Right of the Crown. Serjeant Hawkins now argued fo2 the 
Plaintiff in Erroꝛ, and Cubmitted ft, that upon this Recow the 
Laing ought net to have Had judgment; becaule He bas laid no 
relentment tn hts Declaration, nor any Ching equivalent to 
it. Chat tt was necellary tor tie Bing to lay a Peeſentment, 
as well as a Common Perſon, he ſaid, was ebtdent from the 
Authoꝛity of 14H. 4.6. Vau. 7, 53. Skin. 651, 657. And he fub- 
mitted tt, that the Commendam fet forth, could by no means be 
thought equivalent ta a JOelentation; becaule tt is a Com- 
mendam retinere, AND not a Commendam accipere, Che Court 
Declared their pretent Choughts to be, that ik any Ching was 
fet out upon this Record equivaicnt to a jPefentation, that 
would be fuficient, as well as if a JD2elentation ttielf was. 


Chey (aid the Recow fets out, that the Church was boto 


at the Cime this Commendam was made. Chere are GGords 
inthis Commendam, amounting to an accipere; ag habere, gaudere & 
tenere. Che Objection then arifes from the Cod retinere; but 


they obferved it was trequent in Conſtruction, when fome 


4 Aords 
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CUlo2ds will make an Inſtrument good, and others void, ta re- 
jet thofe that would make it void, and to keep thofe that wit 
make it good. Hhowever, they thought this a Matter proper 
tere farther confitered of; fa odered it to ftand over. Vide 
olt, 


Skinner and Rebow. 


rT ant Aéton bꝛought by Ahignees under Commifion of Bank: When an 
ruptep againſt the Crecuto of Sir aac Rebow, the Plaintiffs Action is 
Declated, that the Oefendant promtfed to pay them, but did — by 
not; by means of which they brought this Aiton. Che De- 3. oe 
fendant pleaded, that be never made fuch Promiſe ta the Wank: mision of 
rupt; and upon that the Plaintiff demurred. 992. Denifon now Bankruptcy, 
argued for the Oefendant, and ſatd, that he fubmitted it, the what tall 
old Right of the Bankcupt was in the Atignees, and no new ret de sod 
Right accrued to them; and fo2 this Purpole citen the Cale of pve. 
Gray and Mendifh, 9 Geo. 1. where the Court made ule of this 

very Expreſſion; the Confequencte of which, he apprehended, 

was, that though the Plaintiffs have made Cle of an Expeeſſion 

in the Declaration, that the Defendant promiled to pay them; 

pet that muft be underftood of the old Promiſe made to the 
Bankrupt; fo2 which Reafon he fubmitted tt, that the Plea of 

the Defendant, Denying that J2omile, was right; and if the 
Plaintiffs had intended by thete Oeclaration, that there wag 

a new Promiſe, they ounht te have replied that, Wut the Court 

fad, that If the Defendant Had by hts Olea denied the verp 

Mas of the Declaration tn_this Point, the Plaintiffs 

Would have been bound at the Crial to have proved a Promiſfe 

agually made to themfelves. Chep took thts to be eratip like 

the Cafe of an Crecuto2; accodimgly gabe Judgment fo2 the 
Plaintiff, Vide Poft. 


The King and Theed. 


R. Mar now argued fo2the Defendant ; but infifted ſingly viae 
M on that Crception fo2 want of the Evidence being Tet sari 
forth, on which the Defendant was convited, Co this WPur- 
pote ve cited the Cafes of The Queen and Green, Hill. 1713. The 
Queen and Brown, Pafch.12 Ann. The Queen and Randon the fame 
erm, The King ani Step, Trin. 11 Geo. 1. And The King ana 
Tuck, Pafch. rr. In that Reign. All which, be faid, were di- 
redip in Point. 992. Reeves on the ather Side, cited a Cate in 
Salk. 369. where a Conviction ts erprefly held to be good, with- 
out fetting out the Cvidence. Belides, he faid, be apprehend: 
ed, that the Epidence was fufficientiy fet out tn the prefent 
Cale; for the TUows tn the Statute on which he ts convized, 
ate, That the Party fhall not be convicted but by his own Confeffion, 
or the Oath of one or more credible Witneffes. JRow he obferved, 
that it was erpreflp fet out on this Recow, that the Party was 
fummoned, and appeared, and pleaded, that he was not guilty. 
Cherefore tt evidently appeared upon this Conviction, that the 
Vot. II. U arty 
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Party could onlp be Convicted by at ica the Tettimony of 
one (Uitneſs; and the Wiows in the Convitian are, the 
fame being fully and duly proved. Che Court fatb, that the 
Cale cited out cf Salk. thep beiteven was one of the firk 
Cates wherein this Creeption was ever taken; and there thep 
DID agree tt Has over-ruled; but fince that Cale it has con- 
ftantiy been allowed. And ag to what was faid, that the Evi— 
Dence was fuliciently fet out tn this Cale, they took it to be 
otherwife. AnD Judge Lee faid, he remembed a Cafe, which 
Was that of The King and Baker, Trin. 6 Geo. 1, tuhere the 
Ces inthe Conviition were, that the Witnels made Dath 
de veritate premifforum, and pet that Was Held not to be fuffi- 
Bent. ald the Court quaſhed the Conviction in the pee- 
ent Cale, 


The King and Nelfon. 


Vide ante 44. i tad S Watter being now fet Down in the Paper, the Court 
faid, that they took this Cale to be cradlp the fame with 

that of Sit Edmund Elwell; and therefore were fo2 quathing the 

Convition diretly. However, as 952. Fazacherley wag retained 

to fupport tt, but could not be prefent, they only quathed it, 


nifi. 


Anonymus. 


The Con- M* Kettleby moved foz an Information in the Mature of a 
ftru€tion of a Quo Warranto againſt ane Harris, to know by what Autho- 
Charter re- rity he Claim’o to erercile the Dikce of Capital Wurgels tn the 
lating to the Boͤrdunh OF New Radnor. He fad the Charter required that 
are to chufe the Capital Burgeſſes ſhould be chole by the Burgelſes, o2 the 
a Member of majo Wart of them. Now he ſubmitted it, that the Con— 
aCorpora- ffrudtton of this Charter muſt be, that the MWajortty of the 
meen wyhole umber of the Eledtors mutt be prefent at leaf at an E— 
ledion. Chirty-one was the Number of the Clextors appointed 
bp the Charter; but be had an Affidavit to produce, that but nine 
of them were preſent; accordingly the Court made a Rule to 
fhe Caufe, | 


White and Love. 


TheCertain- Me Marfh moved to Diftharge a Rule for changitiy a Venue 

ty required from London to Norfolk, fo2 that the Afidavtt, on which 

in an — it was obtained, was only, that the Promile aroſe there and 

y Venue, © Not elfetwbere, without faping in general, that the Caule of Ac 
tion DID; accowingly it was diſcharged. 


I Meed 
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Meed and Gibons. 


N Debt on Bond, brounhe by two ſurviving Erecutors, the —— 
Oefendant Vemurred (pecially to the Declaration, and — 

the principal Caule reiped upon was, that the Plaintiffs had obec 
only alicdned, that the Money had not been paid to the Cela: ration by an 
to2 in bis Life-time, no2 to them, o2 one of them, finte hig Executor. 
Deceale. 2, Agar now argued, that this Declaration was not 
certain cnounh, to as the Plaintiffs could recover upon it; be: 
cauſe, notwithſtanding any Watter which they have alledged, che 

oney might have been patd to the Crecuto2, that te now dead. 

erjeant Baynes on the other Side anſwered, that if tt had, the 
Money would in Judgment of Law have been patd to the Cur- 
viving Crecutors, as well as to the Erecutoz deteafed; for a 
Payment to ong is a Payment to all. Che Court thought this 
a Matter proper to be farther confidered of. Wut a fein Daps 
ie stds the Demurrer; and. gave Judgment for the 

aintiff. 


Anonymus. 


ter⸗Seſſions for the County of Surrey. Me fatd, they were found: & * 
ed Upon a Statute mave 4 Geo. 1. forrepatring the Roads lead- tating toa 
ing trom the City of London to the Cown of Eaft Greenftead Turnpike. 
in that County, Chat Statute provides, that there Mall be 
a Cutnpike ereted upon Come Pärt of the Road between the 
City of London and that Cown, and _that there hall be Crul 
flees appointed fo2 that Purpoſe. Che Ak farther provides, 
that the Juſtices of the Muarter-Seflions for the County of 
Surrey, fhall have a JPower to nominate two Perſons ta in- 
{pet the fatd Roads, in Relation to the Condition that thep 
fhall_be in fram Cime to Cime, and likewife to tnquire inte 
tie Duties and Colls arifing from the Curnpike. Che Fu: 
ftices at their Seſſions accordingly did take into their Con- 
fideration this Matter, and made an Oder in the ürſt place, 
that two Perſons then prefent, Hhould inlpes& thele Roads. At 
another Cime, that thele Perſons ſhould make their Report, 
Ae a third Cime, they made an Over, reciting, that tt had ap- 
peared by the Report made by thele two Perſons, that the Curn- 
pike was eretted within the Cown of Kingfton; whereas the Vz 
gave tye Truſtees onlp a Power to erect one between the sae of 
London and the Cown of Kingfton; fo that the Cruftees had 
erceeded their Authority; and thereupon they ordered, that thts 
Curnpike (ould be abated. At a fourth Cime they made an 
Order that the Sheritf Hhould abate tt. And at a fifth Cime, 
finding that the Sberiff hao not done it, *. made an Order 
that the Sheriff Hould peremptorily da tt. be (aid, he appze— 
Hended, that two plain Creeptions might be taken ta thele Dr 
Derg; one, that the Perſons appointed ta take the Ciew, bad 

no Power ta make any Inquitÿ relating ta the palais g 





= 
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How far the 
Court will 
not allow an 
Amendment 
of a Decla- 
ration in an 


Eje&menr. 


How far a 
Perfon gains 
a Settlement 
by renting a 
Tenement. 


How far the 
Court ftays 
Proceedings 
in an A@ion 
upon a Bail- 
Bond, 


the Curnpike; the other, that the Seſſions had no Power to aver 
the Sheriff to abate tt. Accordiugly a Rule was made to hew 
Caufe. Vide poſt. 


Roffey and Hanbury. 


Me Harper moved fo2 Liberty to amend a Deciaration tn 
an Cjetment by the Bill upon the File, by altering the 
Day of the Demile to the firſt of June. We fatd the Cenant 
In Poſſeſſion has entered tito the common Rule ; by which this 
Cjcdment ceales to be a fititions Suit, and is become a real 
one. Foz which Reafon he fubmitted it, that this Cyetment 
now ts upon the fame footing with all other Attons. Che 
Court ſaid, that they have known the Diftiniion between the 
Ejectments and other Suits often taken in this relpet. Be— 
catife the Cenant only appears to the Oemile as laid. Fo 
which Realon, they fatd, be mutt bring a new Ejectment. 


The King and St. Margaret’s Weftminfter. 


— Corbet moved to quaſh an Dwder of Sefitons, al- 
towing an Appeal from two Juttices, for the Removal of 
one Elizabeth Conyers fram the Pariſh of St. Margarer’g to the 
Pariſh of Ludgate. Che Fait tpectally tated was, that James 
Conyers, the Sather of the ſaid Elizabeth, rented a Doule tn 
Ludgate Pariſh of 251. per Ann. and paid to the Rates of 
Church and Pooꝛ, but that he was a Pꝛiſoner tn the Fleet 
at the Cime he did fo, and that Elizabeth had yained no Settie- 
ment fo2 berfelf. Apon which the Seflions adjudged, that he 
gained no Settlement by this. Wut the Serjeant Cubmitted 
It, that be Did. Accowingly the Court made a Rule to ſhew 
Caule. Andthe nert Cerm mave it abfolute. 


Leel and Smith. 


ME Fazakerley moved for Liberty to poceed in an Aéion 
upon a BatbBond. He fatd the Fait was, that the De- 
fendant owed the Plaintiff 4o1. but before any Ation commenced 
fo2 this Money the Defendant agreed to pay the Plaintiff s1. 
in Wonep, and 201. by a Will of Exchange; and fo no 4920- 
ceedings were to be had. Che Will of Exchange was not paid ; 
and upon this the Plaintiff baought bis Aion for the whole 
Money; and took an Afignment of the Bail-Bond. Che 
DOefendant Cummoned the Plaintiff before Judge Probyn, to 
ſhew Caule, why Proceedings upon the Watl-Bond thould not 
be ſtaid. Che Defendant offered there to pay him the whole 
Sum Demanded; and the only Oilpute between them was about 
Cofts. Cpon this the Judge ordered, that Proceedings on 
the Bail⸗Bond Mould be aid till farther Ower, in hopes that 
the Parties would agree this Affatr within a Dap o2 two a- 
mong themfelves. However they did not, and now - — 

1 endant 
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fendant offers indeed to pay the Coffs, Wut he ſubmitted it, 
the Plaintiff had a Right to proceed. We fatd this was a bare 
Gareement between the Parties without a Satisfakion, and 
therefore he apprehended the Defendant would not be at all 
benefited by it, tf be Hhouid plead in Bar. And fo, he fata, he 
remembered, that a flated Account and a Mate for the Balance 
mas held to be no Satisfaition in the Court of Exchequer. 
De fad farther, that be apprehended this Court would never 
ſtay Proceedings in a ſummary CCay upon fuch an Agreement, 
when the Agreement was made before the Suit benun. But 
the Court fad, that the Parties difagreeing before the Judge 
in nothing but the Coffs, they thought twas a fuffictent Agrẽe— 
ment pending the Suit for this Court tolay hola of. Accord⸗ 
ingly they fatd the Proceedings upon the Defendant's offering 
to pap Principal and Coffs, | 


Spinmore and Bowler. 


Thee Batter uow coming on upon the MWaffer’s Re- 
port, Serjeant Cummins fad, that he Cubmitted tt, Per— 
fons efcaping whe are brought up out of tnferiour Jurisdic- 
tions by Habeas Corpus, cannot be taken up bp Eſcape Mat⸗ 
rants within the Statute of 1 Ann. 6. nd therefore upon 
that Account, if there was no other, he apprehended, the De- 
fendant ought to be diſcharged upon common Batl. 92. 
Strange ſaid, that this Point, which was now made, was not 
thought of in the former Motion, And therefore he delired Cime 
to look into the A#; which the Court granted. 


The King and Heber. 


M: Strange Had moved at the Beninning of the Cerm far 
an Jnforzmation agatuf the Oefendaut, who was a Ju— 
ftice of Peace, fo convicting a Wan upon one of the Game- 
Ges Without giving him any Summons to hear what he 
could fay in Defence cf himſelf. Wut the Court refuted the 
Motion then ; becaule the Convictions were not returned. 92. 
Strange now moved this Watter again, and fatd they were re- 
turned; and the Oefendant has been to hardy, as te return, 


that be was fummoned. Apon which be moved fo2 a Rule to. 


fhem Cauſe; and the Court granted tt. 


Vor. II. xX ‘The 


Videante 33. 


Vide poft. 


How far the 
Court will 
grant an In- 
formation a- 
gainft a Per- 
fon for ma- 
king an ille- 
gal Convicti- 
on. 
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The Governor and Company of London-Affurance and 
Dickenfon. 


When an Ac- U PON a Wtit of €Crro2 on a Judgment in the Common 
tion is Pleas in an Ation upon the Cale again the Defendant 
brought a- as Warliff of the Liberty of Stepney, 99), Robinfon faid, that the 
pant a Bar Deciaration Cet forth, that a tpectal Capias mag direged to the 
herty, whac Sheriff Of Middlefex, and that the Defendant had the Return 
fhall be faid OF CUarrants within this Watliwictk;, that he had the Re- 
tobea good tiith of this particular Cirit, and accowingly the Sheriff 
— made out his CClarrant to him ut caperet thts Perſon, ita quod 
tion haberet before the Juftices of the Common Pleas on fuch a 
Dav; thatthe Defendant accordingly did arreti this Man; that 
He efcaped from htm, and pet he made a falle Return, that he 
could not be found, to the Plaintiff's Damage, &c. Co 
this Declaration 952. Robinfon took feveral Creeptions. De 
fatd, tn the firft place, that bere were two Caules of Avion 
joined tonether fn one Suit, viz. an Cleape and a Falle 
Return; which were fo different in their Matures, that he 
apprehended bp Law, they could not be joined. Jn the nert 
place be fubmitten it, that tc was neteflary te be laid tn 
this Declaration, that the Defendant had the Return of the 
CAtits ; and fo2 this Purpoſe he cited a jprecedent out of Ven. 
399. Sut in the prelent Oeciaration, it ts only laid, that he 
had the Return of Warrants, which every Conſtable has. Ano 
in the laft place be obferved, that by Law the Sheriff ts ta 
have the Body of the Partp arreffed on the Return of the 
TWrit; but tn the prefent Declaration, tt is laid, that the De- 
fendant was to babe bis Body there. Co the firk of thele 
Exceptions the Court fatd, that this was onip an Aéion for a 
falfe Return; and the Matter relating to the Eſcape ts onip 
by wap of Agaravation. Co the fecond the Chief Juftice din 
agree, ik the Afton bad been brought by the Defendant, it 
would have been neceflarpy for Him to have laid a Citle to the 
Return of Writs; but th the preſent Cale it is enough for the 
Plaintiffs to thew, that he ought to return the C(Urit tn Que- 
fifon; and that they have Done ; for the Fat ts erprelsiy lain 
fo in the Declaration. Chen as to the lat Creeption, the 
Court fatd, that they would underſtand the Declaration to 
mean, that the Sheriff ſhould have the Body at_the Day, 
a not ube Defendant. For which Keaſons they affirmed the 
udgment. 


Matthews and Kingsford. 


How far the R. Reeves moved, that an Cfcape-THarrant might be 
Court will fuperfeded, and that the Defendant might be diſcharged 
fuperfede an out of Cuftop. De fatd, that the Warrant was made out 
vamp WA” tq. Long ago as in the Pear 1725. and the Defendant was taken 
upon it laft Ocober ; and that tao bya commen Baill — 

1 


fhould be marked with the Mame of the Attorney and S 
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cuted it, without any other Authoꝛity whatſoever. Wut he ob- 
ferved, that in the Cale of Web and Cutler, Mich. 2 Geo.r. an 
Efcape-CHarrant, made out tn_the late Queen's Cime, was 
Heid to be of no Force after her Oemile. Foz which Reaton the 
prefent CUrit likewiſe, that appears to have been made out tn 
the Cime of Geo. 1. mult have ict its Fore likewiſe by bis 
Demile. Me fatd itketwife, that tn the Cafe of Year and Gour, 
Hil. ro Ann. it was held, that a common Bailiff could not ere- 
cute ſuch a CUarront bp Cittue of the general Tons tn it with- 
out a particular Authority. Che Chief Jultice ſaid likewiſe, 
that be remembered an Clcape-CGarrant was fuperfeded, that 
was executed after the Cime that the Judge was out of His 
Office, that granted it. Accowingly the Court made a Rule, 
that the Tvit ſhould be Cuperfeded, and the Defendant diſ 
charged, uniels Caule to Woow, 


Cortefles and Munes. 


R. Filmer moved, that the Defendant’s Wail might be dil How fer « 

charged, and the Proceſs, on which he was taken, fet a- Writ thall 
fide, fo2 not being marked With the Mame of the Attorney, ag ae be faid 
the late Act requires, which was made 2 Geo. 2. He Did agree — —— 
that it was marked with the Mame of the Perſon, whom the che Name of 
Attooney employed to manage this Caule for him. Wut Judge ciePlanris’s 
Lee aid, that this Perſon could at moft be conſidered onlp ag a Acomney, 
Solicite, tn the Caule. And the Ak requires, that the Crit 2cordirg to 


0: the Intent of 
* the Statureof 


licito2. Accowingly the Court made a Rule toa fhe Caule. Geo 2. 
Vide poft. 


Burrey and Perrey. 


7— an Adtion brꝛought by the Plaintiff for CUords, they were vow far 
{aia to be fpoke of Him in his Crave ag a Blackfmith ; and Words which 
were to this Purpoſe, Burrey put on a Lock for Mrs. Fowler, and he —— of 
put it on fo, that he could pull out the Screws, and he broke into the thall be eid 
Houfe. The Plaintiff laäid likewile tn his Declaration ſpecial robe adiona- 
Damage, which he ſuffered by the Speaking thele Cows. And ble, or nor. 
hada Cecdié with 51. Damages. Serjeant Belfield now moved 
that the Plaintiff might have full Cofts. He fad the Wows 
were not A#ionable in themſelves, and therefore the Special 
Damage is the Fit of the Ation. Foz which Reafon he fub- 
Mitted tt, his Application was proper by the Authazitp of Salk. 
* romingiy the Court made a Rule to thew Caule. 

ide poit. 


The 
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The King and Burford. 


—— R. Reeves moved on Webhalf of the Proſecutorſto quaſh an 

— & Jndtiment of Perjury, fo. there being a Wiffake tn tt in 

the Court laying the Fag. Che Chief Juſtice at firſt doubted, whether 

will quath. jf was Uufual to quaſh Jndiements for fo great Difences. Wut 
992. Abney fad, be remembered, the fame was Done tn the Cale 
of The King and Roufe. And Judge Lee faid, that he remem: 
hered the lame in the Cafe of The King and The Inhabitants of 
Aynefworth. @hat was an Indtiment fo2 not repatring a High- 
Wap, which the Court would not Have quathed, but on the Be- 
bal€ of the JO2ofecutor. Accowingly the Court did it in the 
pefent Cafe. 


The King and Philips and others. 


How far fe- ae was an Indickment for Perjury, which charged the 
peret bears Defendants, who were fir in Mumber, with Swearing 
coe Faltiy againſt one Willis, who had been indicted for Felony. 
aed for AND after the Indiement had charged them with committing 
one and the this Dffence jointly, the Indickment charged them feparatelp 
fame Offence {pith It, 92, Reeves ſaid, that the Ocfendants had moved in 
Arte of Judgment, upon an Creeption taken, that a joint 
Indickment would not ite agatuſt them; but he fubmitted it, 

that the Jnditment might be well maintained. he fatd, the 

Perjury was committed by all of them againt one and the fame 

Perſon, at one and the fame Cime, and upon sne and the fame 
Oecafion. On this Indickment they are all of them found 

Guilty ; and therefore tf the Jndi&ment had even gone no far- 

ther, than to have been a joint Indictment againit all; he ap- 
peehended the Court might well pronounce Judgment avyaint 

the Defendants upon tt. Wut he obferved, that there was far 

iefs Foundation for ſupporting the pretent Exception ; becauſe 

they are tndited faparately over agatn. Mary Philips is expreſ⸗ 

iy ſo; Elizabeth Heaton and another are indicked, that thep & 

uterque eorum committed this Dffence; and fo the other theee 

ate indicted, that they & quilibet eorum Did the fame. Chen bp 

Tap of Authority to thew, that this Indiment would have 

been good, tf tt had even went no farther, than the firft art 

of it, be citen the Cale of The Queen and Marhal, Trin. 10 

Ans. Chere tho were tndited for receiving ftolen Goods; one 

was acquitted; the other convited; a Wotion in Arreft of 
Judgment made, becaule the Jnditment did not fay, that thep 

& quilibet eorum committed this Dffence; hut the Court there 
obver-ruled this Exception. So he ſaid ſeveral map be jointip 

indicted fox Crtogtion, as is the Cale tn Salk. 382. Che fame is 

of Maintenance, Ven. 302. So two babe been jointly Indicted 

for {peaking blatphemous CUords; and fuch Jnditment was 

Held good in Stiles 312. And there Chief Jüſtice Rolls oecla- 

red, that the fame was of an Indictment of Perjury, Chen 

by Clay of Authority ta thew, that at leat one a 

I might 
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might include thefe Offenders, by charging them ſeparately 
with this Offence ; he Catd, ft is allowed tn Palmer 369. and in 
2 Roll’§ Rep. 345. that four Perſons map be tncludedin one In— 
dictment fo2 crecing four feveral Inns, And in ower ta ſhew, 
that the ows uterque eorum & quilibet eorum Docs amount to L 
a feparate Charge, he ſaid, the Cow feparaliter ts allatwed to 
amount fo one in the fame Books immediately before cited, 
952, Hayward on the fame Side faiv, that tn Keb. 585. twa 
Were jointly indied for ersury, and on Exception taken to 
the Indickment fo2 this Realon, the Jnditment was heid good. 
952. Fazakerly and 992, Strange argued on the other Side, anv 
faid, that they did agree, wherever Wisdemeansurs are tn there 
Mature joint, Perſons joining tn the Commiflion of ſuch Wil: 
Demeanours may be punthed ty asotut Indictment. And there- 
fore the Cafes cf Crefpafles, Crtortion, Maintenance and 
fuch like, they well allowed, Wut wherever Misdemeanours 
are in their Mature feveral, the Perſons committing uch 
Misdemeanours at one and the fame Cime can never be tn- 
dicted jointly fo2 the cummitting them. For this Purpoſe 
they cited the Cafe of The Queen and Hodgfon, Trin. 6 Ann. 
Chere two were tndtzen for betny common Scolds. M2. 
Whitaker moved to quaſh the Indſchment; becaule theſe OE 
fences ate tn their Nature ſevergl. Che Court allowed, that 
the Jndiiment was bad to2 this Realon; but _refufed to quath 
it; becaule that was in the Mature of an Jndtement for a 
Muflance. So in the Cale of The King and Wilfon, Pafch 11 Geo. r. 
an Crception was taken to the Indid ment for betny joint againſt 
tive f02 erercifiny a Crade againſt the Statute of 5 Eliz. and 
the Indistment quahhed fo, that Reaton. Co the like Purpoſe 
was cited the Cale of The King and Clendon, 6 Mod. 210. Gna 
in Palmer 535. an Judl&ment of Perjury again two was Heid 
bad upon this very Creeption. Chen as to the other Aniwerc 
Which was made, that the pyefent Ocfendants are indided fe- 
parately for this Dftence; thep aid, if this Anfwer was fuffict- 
ent, it would equally hold, that fuch Inditment weuld have been 
good, if one Disdemeansur had been a Perjury and the ather 
a Forgery, CAbich, they believed, twas never pet imagined. 
Che Court Declared their Opinions to be, that the Offence of 
Peay was of ſuch a Mature, as tt Was impotible two could 
e jointly indicted forit ; andfatd, they were well fatisfied that 
the Diftinition taken by the Oefendtanvs Countel between Came 
Misdemecanours and athers, was well fuppored by the Law. 
Gnd as to the Cale cited out of Keb. 585. the Chick Juftice 
fad, the fame is afterwards ftated in 635. and be took it, 
the judgment was arvefted upon the Erception taken in 585. 
and not to2 the Reafon given in 635, foz that can baralp be 
credited. Chen ag to the other Point, the Court (ato, thep 
took tt, the Law was certatn, thar feparate Offences cannot be 
included in one Indictment. Judge Frobyn fatd, that he hould 
think tt a Dangerous Citing to the Liberty of the Subject ever 
tO admit of this, Foꝛ it tt Hould, one Defendant might pol— 
fibiy be affeied by the Cwidence given agatnt the other; 
whereas the Lato requires, that every Detendant ould be 
conbited o2 diſcharged fingly upon the proper Evidence given 
again him, Accodingip the Court arreſted the Judgment. 
Vou. II. ¥ The 
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The King and Rofe. 


ssuiee ie R. Reeves and 992, Verney moved to qua) an Jnqutfi- 
Court will tion taken by the Coroner of Kent, tipon twa Erceptt- 
quafh a Co- gis; one, for Watter appearing upsn the Anqutlition ; the 
roner'sIn- ther, fo2 Matter appearing by Athdavits out of it. Che Cale 
ae fated uson the Inquiſition was, that cue Stone Was duving a 
Maggon down a Dill, that the Horſes began to run very pias 
lentip, upon which the Waggoner leaped out of the Waggon, 
aud thereby one of the Cibecis went over Him and killen 
him; and fo che Jnquilitian finds, that that (Uheel moved to 
bis Death. Che Counfel upon this obſerved, chat thts was a 
faife Finding in Judgment sf Law upon the Fate of the In— 
quifitisn; fo2 undoubtedly the whoie Ciaggon, and all the 
Horſes An it, moves to his Death; and the Low of the Wana 
was intitiedD to them, as a Forfeiture. But_thep tard be- 
fides, that thep bad Affdavits from fir of the Jurpimen, that 
the Coroner diredted them to find, that the CUheel only moved ta 
his Death, and in his Charge told them, that the Law was fo; 
and tf he had not informed them fo, they ſhould have given in thete 
Cerodté otherwife. Che Court ſaid, thatte this Watter ſtood ſin— 
nipupon what ts found by the Inquilition, they houid habe clearlp 
thought, that this Court ceuid oo nothing in it; becaufe the 
Jury are the onlp Judges of what moved ta the Party's Death 
n2 not. And fo Judne Page faid, He remembered, the Court 
was of that Opinion tn the Cafe cf The King and Clark. Chen 
as to the other Batter, thep were in Doubt, whether thep 
could go out of the Anquifition tn this Cale. Judge Page ſaid, 
in cafe a Judge of Aflite misdiredts a Jury, he thought there 
was no way to come at that, but by a Billof Exceptions. Bow⸗ 
ever 992. Verney faid, that be bad known Cafes, there it has 
been Held, that the Court will grant a new Crial in fuch Cafe, 
And 952. Reeves fatd, that he was fatistied, he could find Autha- 
rity, to thew, that_the Court has tet afide thefe Inquilitions 
— ‘hihi Accowingly they made a Rule to thew Cauſe. 
ide poſt. 


2 
Williams and Seagrave. 


How far the (YN Rule to ſhew Caufe, why the Plaintiff ſhould not de- 
Court will J iiver up a Mote to one Avery, which Wate Avery han 
ordera Note paid ag ote of the Jndoylors. Che Chick Juttice daid, this 
vered ap, Was proved to be a forged Mote, tn the Court of Exchequer, 
P which We. Strange agtecd, but fubmitted it, that Avery might 
notwithſtanding baing an Aktion upon it againſt the other Ane 
porters. Che Court allowed this, and accowingly made the 

Rule abfoiute, 


I Anony- 
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Anonymus. 


R. Wirley Had obtained a Mandamus fometinie ano for the How fara 
making a new Rate for the Relief of the jpa02 tn the Certiorari 
Pariſh of Uroxeters avi had likewile obtained a Certiorari fog will Ve fp re- 
the binging up all Dyders relating to this Pariſh; but the Jue Ree oer⸗ 
ftices had not fent up this Rate with it. Fo2 which Keaſon he 
moved now fo2 a Certiorari to boing up this Rate. Che Court 
fait, this tas not a Botion of courfe fo2 a Certiorari to 
Coad te Rate. howéver made a Rule toa thew Cautle, 
ide poit. 


Anonymus. 


Homan Having been bought up by Habeas Corpus, charged ie als 
with Petit Creafon on a Gulpicion of poiſoning her at a 
Hushand 3 Serjeant Darnel moved, that fhe might be batled. Perfonon an 
De (aid, that at prefent there was onlp an Jnquilitton found tndidment 
againt Her before the Couoner, and no Indictment. He ſaid for Perit 
likewile, that there were only Circumftances laid bekore the Tor 
Jury of this ſuppoſed Fat; and be baa Aidavits to produce 
Ditedly Denying them. Che Counfel of the other Stde tatd, that 
a Fat of this Mature can onlp be traced cut by Citcumffances ; 
but that thofe Circumftances appeared fo ſtrong to the Coroners 
Inqueſt, that every one of the Jury Cand they were Cwentp- 
thee in umber) bought her in Gutity, Judge Lee fad, 
that this Jnquifition ts tn the Mature of a Will, upon which 
an Indictment may afterwards be found. And accowWingly the 
Court refuled the ation. 


Cortefles and Munes. 


M3 Fazakerly came nots to thee Cauſe, and faid, that the Videante7y, 
| Fak was, that the Plaintiff had employed one Cuningham 
as bis Attorneyÿ, ta fue the Defendant in the Common Pleas, 
Which Cuningham accordingly did; but afterwards adbifed the 
Plaintiff to Difcontinue that Action, and bang one tu this Court, 
tO prevent the Defendant's being able to keep the Plaintiff out 
of bis Money bp Cirits of Crro2, longer than be could do tf 
the Aiion was inthis Court. At the fame Cime 2. Cuning- 
ham fold the jiainttit, that he was only Attorney tn the Com- 
mon Pleas, and therefore the Plaintiff muft employ Come At- 
tonep in this Court; accowingly the Plaintiff deſired 52, 
Cuningham to employ whom be would fo2 him, whith 992, Cun- 
ingham DID, and afterwards Wit the Plaintiff Co that he ban 
emploped 952. Stone fo Him. pon this State of the Cafe 
992. Fazakerly fait, be fubmitted it, that 992, Stone Was to be 
confitered as the laintiff’s Attoaney inthis Court, and not 
952, Cuningham. Gund tf fo, the Crit was tightiy marked is the 
Aame 
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Jame Of 2. Stone. Che Court was of the fame Opinion ; 
accowingly diſcharged the Rule. 


Burrey and Perrey. 


Vide ante 79. M:; Hoffey came to thew Caule upon thts Rule, and fatd, 
he Cubmitted it, that the (Uords were aitisnable in this 
Cafe; and therefore the Aion was ta be confidered, as 
founded upon them; and confequently no mee Cofts than 
Damages ought to be given, accoding ta the Cows and 
Gntent of the At of Parliament. Me fato, the Declaration fet 
forth, that the Defendant, knowing the Plaintiff to be a Lock- 
fmith, poke of him the following Tog. He puton a Lock for 
Mrs. Fowler, and at Night broke open the Houfe (Jizuendo Burglariter) 
and was likely to have been profecuted for it, and down’d upon his 
Knees and beg’d Pardon. De obſerved, that of fate. Pears, 
Winds had been conffrucd tn Aitions bought upon them _ac- 
cowing to the plain and owinary Weaning of them. And 
therefore in the Cale of Button and Hayward, Hil. 3 Geo. 1. 
which be himſelf was Counſel in, in Arreft of Judgement the 
faping, That the Plaintiff kill’d my Husband, was held Adtonabie, 
Cije Court thounht this a Watter proper to he farther confi: 
Deredof; fo owered it to ſtand over, Vide poft,/z. 


Anonymus. 


How far the 9 ERE having beet a Diftringas nuper Vic’, and upon the 
Court will firtt fogty Shillings Iſſues returned, and upon the fe- 
direct — cond, ten Jyounds, 952, Parker moved, that upon this, which 
remprory was the Chicd, there might be peremptow Ifues returned 
deroinforce UPON Him ta the Clalue of the Oebt. CUbich the Court ac: 
their Pro- Codingly granted. 


cefs. 
The King and Purfore. 


Againft what O N Rule to thew Caufe, why an Information ſhould not go 
— af againſt him f02 a Libel upon 992. Pike, who was a Cuftom- 
peor aa in. houſe Déficer, by which he expoſed him foz being caft tn fir Ine 
formation for kormations; 952. Strange ſaid, that an the Rule, which was ob- 
a Libel. tained for thewing Cauſe, 952, Pike Had made Affidavit, that he 
was the Wan that was caft tn thele Jnforxmations, by Keaſon 
of which be did belteve that he was the Perſon that wag ex— 
poſed. Wut M2. Strange fubimitted it, that ag 952. Pike Had bp 
this Affidavit aſcertatned himſelf to be tie Perſon erpoted; fo 
He had thewn bp it, that there was Cuffictent weafon for erpoting 
him. Fo2 which Realon he hoped, the Rule fo2 the Information 
fyould be diſcharged, and the Party left to His owinary Reme- 
Dy. And he temembered the fame was Done in the Cafe of The 
King and Bicarton, Hil. 8 Geo. 1. and in the Cale of The King and 
Beharel, Mich. rr Geo. 1. Hut the Court mave the Rule ablolute 

in the prefent Cale notwithſtanding. . 
I he 
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The King and Franklyn. 


M& Fazacherly moved, that the Defendant might be dif How far the 
charged from bis Recognizance. Che Recagntsance wag Court will 
taken before a Juftice of {Peace on the roth of Seprember wag Pysieharee 
Cwelvemonth, and the Condition of tt was, that the Defen-: 43, Reeeeni; 
Dant ſhould appear in this Court on the lat Day of the then zance. 
nett Michaelmas erm to anftwer {uch Matters, as ſhould be 
there objected againſt him, and not depart without Leave of 
the Court, and to be of hig Good Behaviour tn the mean Cime. 
Che Jultice of Peace requited Him to give Bail ta this Recon- 
nizance, and upon his omitting fo Da it committed him, Soon 
after the Chtet Juſtice GE England granted his Habeas Corpus 
to bing bim up before him, and upon his being baought up 
hailed him uponit. Che Attorney General filed an Infoma- 
tion again dim, which was not bought ta Crial till the 
Gittinns after lat Trinity Cerm; and then twas nat tried by 
Reafon that there was not a full Fury. Mow, he fatd, the 
Pꝛoſecutoꝛ talks again of trying this Matter the Sittings at- 
tet this Cerm. Wut he hoped, the Defendant fhould be dil: 
charged. De fubmitted tt, that the Conftrugion cf this Re— 
comnizance ag, that the Defendant ould appear tn this Court 
oi the laft Dap cf the nert Michaelmas Cerm, and to be of bis 
rood Webavtour inthe mean Cime, and not depart the Court 
Without Licence. Che Doubt, he fatd, he did agree trould a- 
rife upon the Conffrudion, which the Court ſhouſd put on the 
(Gos inthe mean Time. Wut tf the Court fhould not confine 
the Senfe of it to the End of the next Cerm, but ſhould er- 
tend tt to any Period ef Cime, before they Mould ſigniky their 
Licence for His departing, he fubmitted it, it would be a Re- 
coguizance cf a ery ertentive Fiature; and fuch a one, as bas 
never been allotued of fince the Habeas Corpus Ait, and tit Dalton 
413. It ig held, that a Juftice of Peace cannot take fuch a 
cue. Jf the @enfe of thele (Uords then was to be confined to 
the Cime, which he contended for, the Dekendant cleariy ought 
to be diſcharged; fo, there was not fo much asa Charge enaink 
him fo2 the Wreach cf bis good Behaviour witht that Cime. 
But if this Senſe of the (ords was not to be admitted, 
and the Recognizance ſhould be allowed to be legal even tn thac 
genctal Senfe; pet ſtill be fubmitted tt. that the Orfendtant 
dught te be dDifcharged. Becauſe by the Rules of the Court 
the Defenvant ts intitled to move, that he may be diſcharged 
after the End of the fourth Cerm, unlels famething can be 
fpelen againſt him as a Breach of bis good Behaviour with- 
in that Gime. Che four Cerms were cut at the Cnd of lak 
Trinity Term; and then nothing was Done, but barely an 
Fnfermation filed anatnt im, and if that ſhould be fulkcienc, 
a Wan would never be able to be Dilcharned from tuch a 
Becenuisance during bis Life. Che Chtef Julice owned, chat 
at the Cime fe baled the Oefendant, he od veclare his Opt- 
nien was, that tuch a Wecagnizance could not be legal. But 
horever, be tid, there were a great Dumber cf Peecedents 
Vor. Ii. Z ſhewn 
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ſhewn him at that Cime of Juftices of Peace taking them, 
and even of ſuch being mate out tn this Court fince the Ha- 
beas Corpus At. Che Court upon this declared, that thep 
would not enter into a Debate about a Queftion of this Wa- 
tute fa late in the Term; and therefore at preſent they would 
take the Recogntzance to be legal. Chen as to the other 
Quieſtion concerning the Confiru®ion of it, they agreed it 
to be manifett, that the (Uords in the mean Time muft be 
extended to that Period of Cime, before they thould ſigni— 
fp their Licence to, the Defendant's Departing. And as to 
the laft Queſtion they were clear of Dpinion likewile, that 
the bare filing an Information within the four Cerms was 
fuficient, uniefs there was manifett Reafon to think, that 
this was Done only to oppefs the Subject. Accordingly the 
Motion was difailowed. 


4 Term. 








Term. Hill. 
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Anonymus. 


R. Kettleby moved fo2 a Prohibition to be directed tO How far the 
one of the Ccciefiattical Courts, for holding a Plea Ecclefiatti- 
in a Libel fo enn oman a Strumpet, and pve. 
ſaying thefe farther Tos of her, I have feen you in jiuigicn in 

the Ad, -Innuendo the At of Jncontinency. Judge Page did a suic for 
agree, that the Cow Strumpet of itfelf would not have been Words. 
fufficient to bade fupparted the Libel; but as tt ts coupled with 

Other CHaws, the Sente of the whole Erpreflian can be no other 

than caliing the Uoman a Whore; accördingly the Court re- 

filed the Prohibition. 


Anonymus. 


‘ee Wotton to fet alide an Crecution for Irregularity, 92, How far a 
Fazacherly ſaid, that the Crial was fo late as the laſt Sit- eee, 
ting in laſt Cerm, which was the 26th of November, and the rr 
Rule given on the Poftea fo2 ſigning Judgment did not erptte rcoutar, or 
till the 2d of December; notwithſtanding which, the Plaintiff nor. 

iaft Gacation {ued out a Fieri Facias, tefted the fir! Day of {at 

erm, returnable the laff, and tikewile a Teftatum teſted the 

laſt Day of that Cerm, returnable the fir Return of this. 

Chis, he fatd, could only be endeavoured to be maintained by 
fuppoting, that the Judgment Mould relate to the fitſt Day of 

lait Term; but that be fubmitted tt could nat be; becauie, tf 

it fhould, the Judgment mut relate to a Crime before the 
Gerdidt; Accordingſy the Court made a Rule to ſhew Cauie. 


Anonymus. 


Ms Fazacherly moved fo2 an Jnformation againſt one 992, How far the 
Smith, fo2 aaulting 952, Nox Ward, in Dyer to force him Cour: will 
to Sign a Paper, whicy he produced to him. Ie fatd, if We. po, eran’ an 
Ward Had figned it, undoubtedly the Court would babe granted 3) 
an Tnfazmation fo2 this Extortion; but the Court ceculed t€ in wich an In- 
the prefent Cafe. tent to e ctort 


Anonymus, Money. 
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Anonymus. 


When a pe- M® Brooks moked fo2 a peremptory Rule upon a Sheriff to 
remptory _teturn a Writ, Che Court (aid, that there appeared fo 
— manikeſt an Oppreſſion in Sheriffs, by their not executing the 
Tif toreran (LOcels Dulp as it ought to be, that they had reſolved to 
a Writ, how graut thele peremptory Rules with Coſts; accordingly they did 
farithhall ſo tn the pretent Cale. . 


be with Cofts, 

The King and Francklyn. 
How fekithe R. Bootle moved that the Poftea might be brought in, and 
Profecutor the Jury-⸗Pꝛoceſs recoded. Me fatd, Vefterday was the 


mouft givea Day for the Return of the Diftringas; and therefore now they 
Rule upon ere intitled to this Motion. we oblerved likewife, that in 
for Jude- the Cale of The King and Ward, and Itkewife in a former Cate 
ment, before betwee The King and Franklyn, this fame Motion wags grant: 
the Defen- et, tt 992. Mafterman informed the Court, that the conſtant 
dant can Jo .aitife was ; fo2 the Dzolecute2 to give a Rule upon the Poftea 
fhe Fae fo2 Judgment, before the Defendant can be tntitied to this 
Procefs may Dotion. Chat the Proſecutor had not done this pet; and there- 
be recorded. fO2¢ thie Motion was tod early. Wut the Court Declared, chat 
this might be of Dangerous Canlequence to the Liberty of the 
Sublet. Fo2 Suppole the Defendant was in Culfodp, and 
the jPofecuto. weuid not give this Rule, this might be Im— 
pꝛiſonment for Life. Accowingly the Court granted the Watton, 
unlels Cauſe ta the contrary Co-morrow. Vide Poft. 


Maynard and The Manucaptores of Harvey. 


How far Bail Or Motion to fet afide a Judgment again Bail, upon an 
may be re- Adavit, that the Principal was Dead before the ſuing out 
— upon of the Capias ad fatisfaciendum ayaintt him, and that the Plain— 
— bpp satire — bis pele) fae the taking —— Scire 
ing them to facias; tt thas objected, that this was a proper Datter to be ve- 
the Expence lieved upan by Audita ‘querela, but not tn this ſummary Method, 
of an Audi- by yay of Motion; howeber, the Court made a Rule to thew 
ta Querela. Cauſe. Vide Poft. i 


Pierce and Morris. 


When a De- HIS was a Suit by Special Capias again the Defendant, 
fendant is _ as Crecutric to her late Dusband, and now 92. Brown 
fued as Exe- moved, that the Defendant might have Cime to plead till the 
far he fhall Here Term, by Realon that there were many Oebts sting from 
be intitled co Hee Ceftato by Specialty, which were of a luperio2 Nacure ta 
anImpar- the pefent Oemand, and thole Spectalties at preſent could not 
lance. be known, ſo as to enable the Defendant to plead a fpectal plene 
adminiftravit. Wut the Court ſaid, that it might te of Mahe 

4 on⸗ 
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. Confequence to allow fo long a Cime; hecaule the Defendant 

might potibly take this Advantage to confels Judgments upon 

tic Simple-Contrak Debts, and thole Tudgments the woula 

be intitled to plead in Bar to the pefent Demand. Accordingly 

the Court owered him to move the Matter again, when he 

pou pa a proper Confent from bis Citent, not ta take this 
antage. 


Anonymus. 


R. Thede moved to fet alive Judgment figned after er⸗ The Time 
ecuting a Crit of Inquiry; becaule the CUrit of Inquiry which is al- 
was erecuted the lat Day of iat Cerm, and the Judgment ves 
figned that berp Day; bp which Weans the Defendant had not roa oe Judz- 
the leat Opportunity of moving tn Arreſt of Judgment. Che mene.” ~ 
Court fatd, 119 well known, that when an Adton ts tried the 
lat Sitting in Cerm, the Defendant has but ane Day to move 
in Arve of Judgment. And they took it, the conftant Prac 
tife in the prefent Cale was, that where a Writ of Inquiry 
is retutnabie the laft Dap of a Cerm, and erecuted the fame 
Day, the Defendant has never a one. Che Wafer too con: 
firmed the fame; accordingly the Motion was refuted. 


The King and Busbey and others. 


Ms Abney moved for an Infoymation againt the Defendant How far an 
fo2 forcing a oman, that was tu the Pains of Labour, ee 
to remove herſelf from the Pariſh of Charleton in Bedfordhhire —— 
to the Pariſh cf Harrow nert adjoining, in Order that the CHAD vereere of 
might not be fettied in the Pariſh of Charleton. De fatd, the the Poor, for 
like Motion was granted tn the Cale of the Pariſh af Godolvin tn removing a 
Surrey, and in another Cafe, about a Pear ago on his Wotton; — un- 
accordingly a Bule was made to thew Cauſe, and the nect Term “"* 

It was made ablolute, Vide Poft. 


Martin and Moor. 


$ len Matter coming on again, feveral of the moſt experienced Vide ante 4g, 
Attorneys attended the Court, and informed them, that their 
Opinion was, that the Bail ounht to be table pro tanto ag the 
rit was marked fo2, and likewiſe all the Cofts in the oxtginal 
Ation. GHz. Atwood fatd, that he remembred the Cale of Dan 
and Berry, and Dan and Freeman, which be was concerned in as 
Attorney, and that was Hill. 2Geo.1. Che Mit there was 
marked for 171. 10s. and a Bail-Wond taken accordingly; an 
Aiton was bought upon the Bail⸗Bond; and an Wotian by the 
Bail fo2 Taping jOrocecdings on Payment of what was due, the 
Watter reported, that 181. was really owing to the Plaintiff by 
the orginal Defendant; but pet the Court ftaid the Proceedings 
on Wapment of the 17 1. 10s. Part of the principal Money, with 
Coits. And he ponuced the feveral Rules that were made on 
Vou. IL Aa . thofe 


90 


Videante SS. 


Vide ante 10. 


Term. Hill. 5 Geo. Il. 1731. | 


thole Wotions. Accoardinaly the Court Declared themfelves to 
be of the fame Opinion; anda Rule was mave fo2 ſtaying Pro⸗ 
ceedings on the Scire facias upon thoſe Cerms. 


The King and Franklyn. 


HE Qttomey General came now to ſhew Cafe, and ſaid, 

that the Rule which was Dawn up, was, that the Poftea 
minht be filed, and likewiſe the Venire and Diftringas. fe de- 
clared, that he thaught t¢ unneceflarp ta content, whether the 
Pꝛofecutor has a Light ta ive a Rule for a Judgment, before 
the Ocfendant can be tntitied ta this Motion, and accordingly 
he had given a Rule upon the Poftea for Judgment to put that 
Matter cut cf Diſpute. Wut he id obferbe, that tn the Crown: 
Office there wes no File fo the Poftea, no2 any for the Di- 
ftringas, Che Poftea fs always moved for to be bought inta 
Court, and the Diftringas is conftantipy annered to it; both which 
were Done in this Cate. As to the Venire, He DIO agree, there 
was a File for that Purpoſe; and the prefent Venire was put 
upon that File, before the former Motion was made. 992. 
Bootle oi the other Side ſaid, that he would not contend, bur itt 
minht ve fufficient ta bing the Poftea inta Court, and ſtkewiſe 
the Diftringas annered to it, that the Defendant might be able 
ta take a Copy of them. But he obferved, that tn the Pro— 
ceedings in this Caule there had been_a fozmer Diftringas, and 
a Juro2 withdrzawn upon it, fo that a Trial upon that Diftringas 
was never had. We faid, be Cubmitted it, that the Oefendant 
Had a Right to have that Diftringas annered to the Poftea as well 
as the other; accogdingiv he erprefled his former Motion in that 
Manner, that the Jurp-jPo0cels might be recoded. Che Chiek 
Juſtice Declared his Opinton to be, that the Dekendant couid 
not poſſibly have a Right to have the firft Diftringas annered ta 
the Poftea, and he believed tt mas never before imagined tn all 
the feberal Inftances of this Sort, wat continually happen at 
the Ahises. However, if they would have the Opinion of the 
Court taken upon that Point, they mutt make a proper Cafe 
fO2 it hy Afinavits of the Fat. Chen as to the prefent Rule, 
the Court Declared their Opintons to he, that the Poftea and 
Diftringas are never filed. Accordingly that Rule was o2- 
Dered to be amended, and made, that the Venire fhould be 
filed, and the Poftea, with the Diftringas, bought inta Court; 
ane then the Court made a fecond Rule fo2 difcharging it. Vide 

oit, : 


Goodtitle and Pettoe. 


HIS Batter coming on again, 92. Reeves argued fo2 
the Plaintiff, and fatd, there were two Quefiions to be 
made tn this Cale; one, whether the Defendant has any Citie ; 
and admitting be bas not, the ſecond Queſtion will be, whether 
the Plaintiff pas. Jn Ozer to Hew that the Defendant has 
none, be Cubmitted it, that the Diſtinction in the Books a 
5 Clear 
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clear and mantfeft, between Ales raffled by Covenants to ſtand 
feifed to them, and Gfes raifed by other Convevances; that in 
the firt Cale a Contideration is neceflary to be between the 
Party claiming the Cie, and the Party from wham the Ale is 
Claimed; but in other Conbvepantes this is not fo; and fo ts 
the erprets Authoity of Mildmay’s Cafe, rRep.176. Che Con- 
fequence of this, be fatd, clearly tas, that the Cite could not 
arife to the Perſon, whom the Ocfendant claims under; becauſe 
no Sort of Confideration arifes from her, which the Covenantar 
jas anp Benefit fram. Che ſecond Queiton, be dtd agree, 
was more Difficult; but pet he hoped it would appear, that it 
intively fell within the Beaton of the Cale before cited, it 
ts faid there, that tn thefe Covenants to ftand fetled, an Aver- 
ment of any Confideration map be weil allowed, though bp 
Matter out of the Oced, povided fuch Confideration averred 
map ftand confiffent with the Confiderations erpzetled within the 
Deed, and the Perſon wha is to take Benefit of this Confi- 
Deration, ts alcertained by the Deed likewife. be oblerved itke- 
wife, that this Rule is declared to be Law in 7 Rep. 4o. and in 
11 Rep. 25. and if this ſhould be allowed to be Law, he ſaid, tt 
world directly Determine the prefent Point; tor the Leſſor of the 
Plaintiſff ts by Mame aſcertain'd in the Deed, and the Conti- 
Deration tiated by the Cale of his being of the Blood of the 
Covenanto2, 15 intirely confiftent with the Conſiderations that 
ate expreſſes in the original Jufttument. 952, Fazacherly on the 
other Side argued, and faid, that However plain the fir Que- 
ftion map be thounht to be at prefent, he believed, upon confi- 
Dering it moze fully, tt would not appear fo. be (aid in the 
Cafe of Dighton and Tomlinfon, which came inta this Court up- 
ona MWrit of Erroe2, out of the Common Pleas, it was ſtrong⸗ 
ip debated upon the (ods of a ull, whether an Eſtate given 
to a Woman fo2 Life, with ower to diſpoſe of the fame ta 
any Perſon and his heirs, according to her own Dilcretion, was 
not a Fee-fimple in her. Jt was agreed at that Cime, that the 
giving ber fuch Power, Without an erpets Citate fo2 Life only, 
would clearly have amounted to the Gift of a Fee-limple; but 
as there was a particular Eſtate given her bp expreſs (Aords, tie 
Court were of Opinion there, that the Eſtate given was only an 
Eſtate for Life. He obferved, that the (Uords of Ufes, were to 
be conftrued in as free and liberal a Wanner as the lows of 
Wills; and if that was a Point that would bear ftrongly contend- 
ing fo2 in that Cafe, he Cubmitted it, that it ought to be al- 
{owed in the prefent one, inaſmuch as the Countel of the other 
Hide infitt, that thele Cords, tf they ſhould operate barely as 
a Power, would be abfolutely void. CGpon this Argument 
therefore, the Wilows of the Ale relating to the Cite, oughe 
to give ber a Fee-fimple; and if fo, tt was Clear there was a 
noon Title found in the Defendant. Wut befides this Argu- 
ment, be tubmitted it, that there was another, that the De— 
fendant’s Citle might be well maintained by; and that was, by 
confideringy thefe CUords only ta lodge a Power in the Wife 
to convey thele Lands to any Body elle. Me latd, in 2 Rol. Ab. 
"84. it 18 Held, that in Conſideration of Wonep paid by B. a 
Man may covenant to ſtand ſeiſed to the Ale of C. and his Heirs, 

anv 
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and C. and bis Heirs hall take Benefit of this Confideration. 
FE this was fo, he fubmitted it, that the Perſon whom the De- 
fendant claims under, might equally take Benefit of the Con- 
fideration arifing from the Wife. Chen ag to the ſecond Due: 
ftton, be hoped by confideriny that, that the Cale would appear 
fill ftronger againſt the jplaintiff. De did agree, that in Cates 
cited out of the 7th and ith Report, there were thole general 
Erprefions, that have been mentioned; but the particular Cafes 


’ relied upon in thefe Books for that Purpoſe, by no means 


The Time 
which a De- 
fendant is al- 
lowed to 
plead in, 


warranted them; for one of the Cafes ts put of a Cle limited 
to a Wife by erpeels Mame; the other of a Cle itmited to a 
Brother by erprefs Mame. And he did agree, that in thofe 
Cales a Gie would well arife to the CHife_and to the Bother, 
by Gittue of an implied Confideration of Love and Affection, 
equally, as ff it was expreſſed. Wut in the preſent Cale, the 
whole Confideration, relating to the Leſſor of the Plaintiff, 
muft be ſupplied by the Averment out of the Oeed. And belides 
what Objections might be made to fuch Averments by the Com- 
mon Law, thole Dbjetions were fill ſtronger fince the Statute 
of Frauds and Perjuries, which declares, that no Crufts and 
Cites thall be ratfed out of a Deed by Jarol. He took Notice 
farther, that it was not ftated by that Cafe, that the Cove- 
nantoz intended the Leffo2 of the Plaintiff Hhould have the Re- 
mainder of this fe, out cf any Confideration of his being of 
his Blood. For which Reafon he fubmitted it, that what was 
ftated by the Cate, tn Relation to his being of the Blood, was 
only Matter of Cvidence, that the Cavenanto2 tntended he ſhould 
have the Cte from that Confideration: and conſequently the 
Cale was ſubject to this Objection equally as a Cpecial Gerdick 
would habe been. Che Court, upon the whole, declared them- 
{elves well fatisfien, that the Oefendant’s Citle could not be 
maintained; becaule the Cords, which he claims under, can 
only operate by wap of a Power tn the Clife; and the Per— 
fon, whom be claims under, can babe no Benefit from it; nag 
much as no Confideration avifes from her to the Covenantog, 
As to the {econd Point, the Court declared themlelves ta be 
under confiderable Difficulties. Che Chief Juſtice and Judge 
Page were of Dpinion again the plaintiff; Judge Probyn and 
Judge Lee were of Opinion for him. Wut thev all conſidered 
the Cafe as at Common Law, and likewiſle that the Cale was 
Well ftated; accowingly it ſtood over, Vide Poft. 


Perry and Cortefoes. 


qe IS was a Suit by Special Capias, wherein the Plaintiff 
Had offered to Deliver a Declaration de bene effe befoe the 
Time, which the Defendant —— in, but Defendant refuſed 
it; the quarto die poft fo the Defendant's appearing in, was ta 
Day ; and now 992, Fazacherly mowed, that the Defendant might 
have four Ways to pleadin, De ald, he made this Wotion 
move out of a Scruple, which the Defendant's Attorney lap under, 
than any real Doubt which he had himlelf, in Relation to the 
Pꝛactiſe of the Court tn this Reſpect. Foꝛ he took tt to be on 

at 
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that no Declaration could povibly by the Patice of this Court 
be Delivered to a Wan, till he had appeared; and therefore 
in the prefent Cale the Defendant was of Courfe intitied to 
four Days to plead tn after His Appearante. 192. Strange on 
the other Side argued, and fain, that the Pradice of the Court 
at Common pleas undoubtedi{y was, that if a Ocfendant Does 
appear to a {pecial Original o2 ſpecial Capias, his four Days 
foz pleading thall be computed from the Day of the Delivery of 
the Declaration de bene effe, though before Appearance, and not 
from the Day which be does appear of. He obferved, that tf 
this twas fo in the Common Pleoas, there was equal Keaton, 
that it fhould be fotn the King’s Bench. And the Beaton in 
both Cafes was _manifert ; becaufe by the Original 02 Capias be- 
ing ſpecial the Defendant has as full Knowiedge of the cer- 
tainty of the Caule of Azicn againſt bim, as he bas after be 
has appeared and the Declaration is delivered to him. Me took 
Motice farther, that tl this was not fo, though a {pecial Digt 
nat 02 {pecial Capias be returnable the very firft Return of the 
Cerim, it would be impoſſible by the Courle of the Court, that 
a plaintiff could go to Crial at the Sittings within Cerm; 
by which Beans the other Court would have an apparent Ad⸗ 
vantage of this tn the Erpedition of their Pocecdings. And 
belay, He was well fatisfied, that in Point of Fat, DOeclara- 
tions of this Sot have been delivered of fate in many Inſtances, 
and Oefendants have pleaded within the four Davs computed 
from fuch Delivery. Che Court declared that thele ſpecial Dat- 
ginals have been but of late Date in this Court, and at fick 
they were only allowed in Suits, that were quare vi & armis. 
Chep latd, that whatever the Fae may have been, that fuch 
Declarations have been accepted, this has by no Weans pet 
been the fettiet JOratice of the Court; and therefore the De— 
fendant had a Right tu four Days to plead in from the Day 
of bis Appearance. However they made a Rule, that for the 
Future the four Oays ſhould be computed fram the Day of the 
Delivery of the Declaration de bene effe, bath in Proceedings 


— Latitat, as weil as in Proceedings by ſpecial Dy- 
le 


The King and Pool. 


N Rule to ſhew Caule, why an Information in the Mature what per- 
of a Quo-Warranto fhauld not go against the Defendant for sons are 
exerciſing the Dfice of Capital Burges in the Cown of New capable of 
Radnor, not being an Inhabitant at the Cime of bis Election; bcinecleed 
2. Reeves fad, that the Claufe of the Charter only declared, ; Corpora- 
that no Capital Burgels hould exerciſe his Dffice anv loner tion. 
than be is an Inhabitant tn the Corporation, which is no 
erprels Declaration, that they hall be Inhabitants, at 
the Cime thep are eleted. And beſides, the peefent Defen- 
Dant came with bis Family and inhabited in the Cown before 
the former Dotion was made for the Information. We fatd, he 


fubmitted it, that the Court would now determine this joint 
Vor. II. Bb ng 
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ov the Rule fo2 hhewing Caule, and would not put the De- 
fendant to the Erpence of a Cpecial Clerdif. Accordingly he 
obferved, that the Court had determined a Paint of much 
nteater Difficulty than this, in the Cale of the Cown of Pom- 
fret, When that Matter came before them tn the fame Wanner, 
as the prefent ane, Chere the Charter_required, that no Wer- 
fon Hould be Mayor, unleſs he was an Inhabitant at the Cime 
of the Cleition. @ iPerfon came and looged at an Inn fo a 
Month; and the Court determined that to be a ſufficient In 
habitancy to quality him for fuch Eledion. Powever the Court 
inave the Ruie abſolute; and thought this a Watter proper ta 
be Determined in a moe folemn Cay. 








Ruffel and Ford. 


What fhall N an Adtion upon ſeveral Promiſes the Defendant pleaded, 
not be faid A that before the Commencement of the Suit, the Plaintitt 
Plea of Pay. ald Defendant came to an Account, and upon the Balance 
ment before there was 51. found ta be owing to the Plaintiff, which was 
theCom- anreed Meuld be paid to one wham the Plaintiff was in— 
nencementof Dehfed to; accordingly the Defendant averred, that he did pap 
the Action. it, To this the Phaintiff demurred generally, and the Deter: 
dant joined in Demurrer. 952. Draper new argued foz the 
Plaiutiff, and ſaid, that the Reaflon fo2 the Oemurrer was, that 
the Ocfendant did not aver, that the Woney was patd by bim 
before the Commencement of the Attn. Accowingly the Court 
gave Judgment fo2 the Plaintiff. . 


Holfey and Mullins. 


How far the  N an G#ion for an Cleape brought by an Crecutric again 
Se Saas the Barthal, 992, Strange moved, that Preceedings mint be 
Peete, fatD, ttl the paid the Coftsiof a Monfutt ina former Aeion 
inone Adon UDOM the fame Demand, and compared this Cale to that of a 
rill the Cots Pauper. Wut the Court (Chick Juſtice abfent) fatd, that this 
of a former Motion has been ofte made, but never allowed; accordingly it 


arc pais tag refuted in the prelent Cate. 


4 Cor- 
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Cortefoes and Munes. 


N a Pꝛocecding by ſpecial Capias, the Aadition of the De— When a De- 
I fentant was nuper de London Mercator ; the Defendant de- fendanc 
manded Oyer of the rit, and pleaded tn Ahatement to it, that aha on 
he was an Anbhabitant of the Pariſh of Mackpelen, alias White- thathe has 
Chapel, in the County of Middlefex, at the Cime of the ſuing not his pro- 
puto the CUrit, and that be had not beew an Jnhabitant tn Lon- per Addition 
don fo2 four Pears before the Culny of it out; abfque hoc, that — 
He was an Inhabitant of London at the Time of the ſuing of Corer wit 
it out. 92, Fazakerly moved to fet this Plea aſide. De (aid, tee afide a 
that be DID agree, that tt was neceffary to Mame the DOeken- Plea of that 
pant by the proper Degree o2 Wyttery, which he was of at the fort vpon 
Gime of the tuinx out of the Aéion, but he fubmitten ft, chat Mov 
it was otherwile in the Cale of a Was Place of Abode, and |-V. /2/- 
that in fuch Cale the Deſcribing him by a nuper was fufficient. 
Fo2this Purpoſe he relied upon the CUords of the Statute of 
Qnvitions, and itkewife the Comment upon them in 2 Inft. 669. 
He {aid likewife, that he apprehended, the Law was fa weil 
fettled in this joint, that the Court would relieve upon 

otion. 2. Draper on the other Side arnued, that there are 
Cates in the Books, which make this Pödint doubtiul; and 
particulatip cited 4 E.4. 10. Cut the Court thought proper fo fet 
the Plea alide ; and accotugly made a Rule fo2 that Purpoſe. 


The King and Franklyn. 


R. Bootle not moved, that the Clerdikt obtained in this videante 88, 

Cauſe might be fet afide, far that the Jury, which tried 

it, bad no Guthovuty. Che Tue, he ſaid, was joined tn Eafter 
Cerm fat, and a Venire (ued out, returnable tn Trinity Germ. 
Gu Trinity Cerin the Attorney General applied to the Court fo2 
a fpecial Jury in Purſuance of the Statute paſſed in 3 Geo. 2. 
which was granted him; and the Rule was Dawn up in this 
Wanner, that there Mould be a Jury ſtruck by the Watter tn 
the Foun that ſpectal Juries are, ad triandum exitum in hac caufaad 
Seffionem de Nifi prius poft hunc Terminum. The Caufe came on 
atcaBingly to be tricd at the Sittings after chat Cerm; hut 
@ Remanet was entred pro Defectu Juratorum; and a Vic’ non mi- 
fir breve entered upon the Diftringas, that was returnable the 
fir Return in Mich. Germ. _ fecond Diftringas was after- 
Wards fucd out, teſted in that Term, and returnable in this, 
with a Claufe of Nifi prius in it for the Sittings after that 
Cem. Che Caule then accowingly came on again to be tried 
at that Sittings; and was tried by twelve of the fame Janel 
that were returned upon the firft Diftringas, being JOart of the 
@iwenty-four firuck by the Wafer, though not the fame Per— 
fons that were atuaily two, when the Remanet pro Defeétu Ju- 
ratorum was entered, Chis, he fatd, eas the State of the 
Fad, and he Cubmitted it to be irregular; for that the Cime, tn 
which the Court gave the Attozneß General to trp this Caufe 
in 


96 


Copies of thele Records, he fad, the Defendant had had Copies 
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in by a Cpectal Jury, was erpired ; and confequently this 
Caule ought ta have been tried tn the common CGay by Bale 
lating, as the Statute of 3 Geo. 2. Direts. De oblerved, that 
before this At, {pecial Juries were never granted tn this 
Court, but by Conſent; though in the Courts of Common 
Pleas and Exchequer they were frequently without it. Chat 
Statute aliows them to be granted tn all Informations 
and Jndisments for Wistemeansurs, as well as in Civil 
Cafes. Wut in all Cates, except in thofe of a ſpecial Jurp, 
the Crial at Nifi prius muft be by balloting, as the Statute 
Directs. Che Queftion therefore ts how the preſent Crial can 
he fupportea by Clirtue of the Rule for the ſpecial Jury, 
Che Rule was for trying it within a limited Cime; anv 
the Crial has been at a Time beyond what was limited. 
De obſerved, that tt would be no Dbjeition to fay, that this 
Miftake ought to have been inſiſted on at the Crial, ana 
taken by (Gap of Challenge; fo2 where any Wiftake ts dif 
covered, that thews that either the Judge o2 Jury had na 
Authority to try the Caule, fuch Miſtake map be ſhewn at 
any Cime. And thele Creeptions have been allowed and ta- 
Ken after a Crial, where there has not been a fuffictent Qum— 
bet returned upon the Panel, as the Law direts, though there 
Have been enough retutned te trp the Caule with. And therefore 
where Cwhentyp-thee only have been returned upon the Panel, 
and Ciwelbe of them ſworn, that has been held to be an Er- 
ception ta be taken at any Cine, Fo this Purpole was cited 
Sav.124. 5 Rep.37. 2 Cro. 278. Roll's Abr. 800. Though he 
did agree the Statute of Jeofails had now cured that. be aid, 
it might be dificult poſſiblß to thew Peecedents tn this Court, 
where new Rules fo2 ſpecial Juries Have been granted, when 
uch Accidents have Happened ; but in the Common Pleas thep 
have frequentiy ; accordingly he had two Rules to produce of 
this Sot, made tn that Court between Peirfon and The Bithop 
of Chefter. De obferved farther, that in thele Jnfozmattans De- 
fendants are always under great Diſadvantages by Reaſon of 
the Difficulty there ts ta net Copies of the JPeceedings. An- 
ciently, be fad, be has been tnfozmed the Poftea ufed to 
he bought tnto Court and filed in Civil Caules. Mow tha 

is not Done; but fill a Copy of the Pofteats never Denied in 
thoſe Cafes. Jn Criminal JOoceedings the Dficers of the 
Court will never allaw a Copp of the Poftea ta be made; but 
How legal this was, he fubmitted it to the Court. A hard 
Cate, be oblerved, that at leaſt it was; becaute it ts well known, 
that thefe Informations are often altered by Over from the 
Attoꝛney General with the Allowance of a Judge. He then 
pꝛoduced Défice-Copies of the two Rules in Court made tn 
rhe Common Pleas, and likewile Afidavits of the Fat, which 
his Motion was founded upon. Wut the Attorney General ob- 
jeted to this in Point of Evidence; and fubmitted it, that the 
Office-Copies of the Rules ought to be verified by Affidavits bp 
Reafon that they are made bp Officers of another Court ; anv 
as to the Fat, viz. which of the Jurymen were worn, that ought 
to be taken only from the Recto. Chen as to the giving 
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—— 
of the Venire and Diftringas, netther of which he was intitled to, 
But to have a Copy of the Poftea, he belicved, was never before 
attempted on the Crown⸗Side. Chenas to theamending thete 
Gnformations by Order from him, that ts never Done, but 
where the Wiftakes are verp (mall; in other Cates the Court 
is always moved. Che Court, howeber, thought thefe Office- 
Copies Cuffictent Evidence, withaut Aftdavits to prove them 
to be true Copies ; and that fuch Office⸗ Copy ts always credited, 
when an Officer from the Court of Common teas attends here 
with a Rule of that Court to amend the Record fent up by a 
Writ of Erro, by the Cranlcript of it tin that Court. Andes 
to the other Dbyetton, that the Fat of the Jury's being ſworu 
dught to be taken fram the Reco, and not from Afidavits, the 
Countel cf the other Side anfweredit, by ſaying, that this was 
a Botion to (et alide the Cerdict, and not a Wotton in Arvest of 
Guosment. Chen as to the giving Copies of the Poftea it 
the Crown-Side the Court faid, thep were infoxmed by their 
Officers, that this ts never allowed of, Accordingly thete Detice- 
Copies were allowed of, and the Affidavits relating to the other 
Fak were read likewife. And then the Attgrney Ocneral prayed 
Time till Tuefday, to anfwer_the principal Objedion, which was 
accorinaly granted bim. Che King’s Counfel came at the 
Dap appointed, to anlwer the Objetion. Chey fad, the Db- 
ſedion was, that the Jury had no Authority ta trp the Caute; 
and the Reafon miven was, becaute the Rule of Court gave 
them their Authotty; and that Rule of Court was ecpired be- 
fore they ated under it. Che Anlwer, which they beg'd Leave ta 
offer, was, that the Rule of Court is not the Ching which gives 
them their Authoetty, but the King's Crit of Venire facias. Cie 
Rule cf Court is only an Authority to the Officers ta appotnt the 
Jurors; but the Venire facias is the Authoity at the Jurors ta 
try the Caule. Ff therefore there fhould be any Detect tn the 
Rule, the Venire faciss is ſtill an Authoztty to the Jurors to trp 
the Caute ; fo2 which Reafon tt cannot be fad that they had na 


Guthoruty. But in Reality they obferved, that the Rule ittele 


was fulufficient, without any Enlargement o2 Amendment. 
Gnd that, becaufe the Mods of the Statute of 3 Geo. 1. ek- 
prefly are, that the Jura2s appointed by the Officer in Purſuance 
of the Rule, Mail be the Jurors which the Sheriff fall return 
upon the Venire, and they Mall try the Caule. Che Jurors were 
ſtruck by the afters tn jourluance of the Rule; and the At (up- 
plies the eft. Chen as to what Dbycition map be made from 
the (ods in the Rule ad triandum Exitum, &c. the fame Ob- 
jection might be mave to all the commen Rules, where the 
Cas ate, ita quod trietur ad proximas Affifas; but fuch Ob⸗ 
jection was never attempted. jin the Rules dawn up ſor 
a Giew, this Claule ts conffantly tnferted; but where a 
Remanet is entred, a new Rule ts never applied for. And 
the fame is it sf Rules for Special Juries in Crials at 
Bar. Chey ſaid tee, that they were informed the conſtant 
Pꝛattiſe is toin the Court of Crehequer, even tn fpecial Juries 
mranted fo2 Criais at Nifi prius. As te the jpeatice ot the Courc 
ef Common Pleas in this Reipett, they faid, they did agree tt 
eave Ps but it bas been fa na leneer than the Statute cf 7 & 8 

Gn. LL, c Will, 
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Will. 32. and that Depends upon a Keaton, which the pretent Cale 
will be not at all affeted by. Chat Statute provides, that in 
any Crial intended to be had at the Aflises, if the Plaintiff oz 
Demandant Mall not think pooper to proceed then, He map 
hinge the Caule down ta Crial at any other Aflizes, by Venire 
facias de novo; and upon that Venire a new JPanel hall be re- 
turned. It is no lender then, that in the Common jpleas, 
where Spectal Juries were frequent before the Statute of 3 G.2. 
if a Special Jury did not trv the Caule witht the Cime pre- 
{crifed by the Rule, another Rule was moved foz; becaufe an- 
Bther Venire was to be, and another Panel returned upon ft. 
But the Statute, they ſubmittedit, did not ertend tothe Crown. 
And in Fak, no new Venire has ever been granted in the Cale of 
Crown jP2olecutions, unleſs where the firtt iſſtied trregularly ; 
and in thofe Cales, and no other, A Venire de novo always if: 
fucd before that Statute, Chey obferved farther, that tf this 
Dbjekion could ever habe been good, it ought to have been takew 
by way of Challenge to the Atray, at the Cime of the Criai ; 
and the Objection comes now too late. Che Realon for this, they 
faid, wags evident; becaufe the Ddjedion arifes froma Watter 
of Fas, andis an Dbjedton to the whole Array of the Panel; 
which therefore ought ta habe been tricd and judged of by Clifors 
chafen for that Purpoſe. In the prefent Cale toa there wasa ſtill 
ftronger Reafon to ſhew that this Dbjeition twas too late; be- 
caule the Defendant atually challenged one of the Polls at the 
Crtal; and therefore this Objection, which is a Challenge ta the 
Grrap, cannot now be made. Foꝛ this Purpoſe was cited 3 Cro. 
374. and likewiſe an Anonymus Cale, 13 Will. 3. Chat was an 
Aiton fo Cows, and the Defendant obtatwd a Rule fo2 a good 
Fury; a common Jury was however returned; and fa2 this Rea⸗ 
fon he moved for a new Crial. Wut, vecaule be Had made a 
Defence, the Court refuted the Botion. Chis was the Sub- 
itance of that was urged by the King’s Countel in Antwer to the 
Dbjetion, and the Court cave the Defendant's Countel till Thurf- 
day nett, toreply. Che Defendant's Countel came at the Dap, 
and faid, that they hoped, the Anſwers given by the King's Coun- 
fel would not be thought tufficient. Chey took Motice, that the 
Ling’s Courfel would have it imagined, that the Authority of 
this Jury depended wholly upon the Venire facias, and tn no Part 
upon the Rule; but they lubmitted tt, that if tt was not fo2 the 
Rule, the Venire facias to return twenty-four only, would be 
erroneous; and confequent{y thetr Authoutpy mult depend upon 
the one, as well as upon the other. Che Rule therefore mutt 
be regarded, and it muſt be feen, whether that can give the 
Fury, that trten the Caule, the leat Authority for doing tt, 
Chey faid they would not yo over the Objection agatn, which thep 
before relied upon, taken from the UAords of the Rule; but ſub— 
mitted it, that the Court could nat have made a Rule, by which 
the Jury ſhould have been obliged ta continue attending anp 
longer Cime than the nert Sittings at Nifi prius; and ik thep 
could, the At of 3 G.1. might be wholiy evaded. Chey ab- 
ferbed, that the two great Defigns which were atmed at by that 
Statute, were to prevent the Jury's being knew before the 
Crial, as much ag potible, and iikewile their being an a ta 

4 é, Song 





Term. Hill. § Geo. If. 1731. 


long Attendances from one Allizes to another. Wut they ap- 
poehended, mat ff the prefent Prattice ſhould once prevati, thefe 
fwo great Deſigns of the Legifiature would be tneffeituat; fo 
according to this Ooirine, theſe Juries might always be forced 
to continue upon the Panel, till the Parties Hould think proper 
to make an End of the Cauſe; and by this Weans an Opportu⸗ 
nity would be offered of applying to them in the mean Cime, 
and of continuing their Attendance to thetr great Ceration. 
TChete tee they fatd, they begged Leave to offer againſt 
the poefent Rule; and now they vefired toconfider the Dbjecions 
infifted on by the other Sive arainft a new Rule. Chey ob- 
ferbed, that they were founded upon this, that a Venire de novo 
could not be awarded. But they apyrehended, that tt might bp 
the very fame Reafon, as a new Diftringas was. Jn Der fo2 
the iſſuing that, they obferbed, that it was neceffarp that an 
Entry Hhould be made upon the Roll, quod Vicecomes non miſit 
breve, which was a direct Falfitp. For he did return his Writ, 
and eleven of the Jury were atually ſworn tn Purſuance of it. 
Gut by the fame Reafon, that that was Done t.2 the awarding 
a new Diftringas, the itke might have been Done fo2 the awarding 
a new Venire; and then the whale Jntention of the Legiflature 
would Have been preſerved. Jn ower too to thew that the tke 
Has atualip been Done, they cited 5 Rep. 41. Allen 18. 2 Rol. 
Ab. 720. and Hob. 130. Chey fatd farther, that the Mods quoted 
out of the Statute of 3 Geo. 1. in oder ta thet that ſuch fecond 
Venire Could not be in this Cafe, were not as were cited. Faz 
they are, that the forty-eight in the one Cafe, and the twenty- 
fout in the other, thail be the Jurp returned to try the Caule, 
and not the Jury which Hail trp it. And this Obfervation, thep 
ſaid, the Chick Juſtice made upon the Act at the Sittings at Niſi 
prius, when this Caule was firft intended to be tricd, A Tales 
there was paved bp the King’s Counſel prodefeétu Juratorum ; the 
Defendant's Countel urged, that tt could net be by Law, and prin— 
cipally relfed upon this Part of the AE; but the Chief Jüſtice 
then over-ruled them, and odered that a Tales ſhould be grant- 
ed; indeed it Was Not had; becaule_the Attorney General con- 
ferited then to withnraw a Furor. Chey oblerved farther, that 
the Counfel fo2 the King had infifted, that the Defendant was 
too late in this Objection, in Point of Cime. Wut te this thep 
fubmitted it in the ſirſt place, that this Erception could nat he 
taken by wap of Challenge; and fo2 this Purpoſe cited 2 Ven. 53. 
and farther relied upon the Authorities before cited bp them; ag 
being Ditedly in Point. Che Court then debated the Matter a 
littie between themſelves; and fatd, that they would give their 
final Opinion on Monday, Vide Poft. 


The King and The Inhabitants of Drakematft. 


GC) Rule to ſhew Caule, why an Aſſeſſment of a Poors Rate 
ſhould not be returned upon a Certiorari, 992. Reeves faiD, 
that this Aſſeſſment was appealed from by one of the Inhabi 
tants that were affefled, and the Court of Sefions only made 
an Dywer relating to that Wan; for which Realon they were 
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net obliged to return upon the Certiorari, any Ching mare than 
that Order, which they have done; and ag to the other Part of 
the Rate, that the Seflions habe not meddicd with; and confe- 
quentiy itis no Part of their Recows, noz any A& of that 
Court. Serjeant Birch on the other Side antwered, that the 
CUo20s OF the Certiorari requires the Juftices at their Seflions 
to fendup all Owers concerning the arith of Drakemaft, cum 
omnibus ea tangentibus; the Der which they have fent up, takes 
Notice of a Pooꝝs Bate Which had been appealed from; fo 
which Realon he fubmitted it, that they had a Right to {ee the 
Rate ttlelf, which the Der was made upon. He oblerved, that 


where an Oder of two Juftices fo2 a Removal, is appealed 


frum to the Seſſions, and a Certiorari is fent Down ta the Sel- 
fions, tequiting them to retutn up all Orders, the original D2 
Der is always returned, as well as the Dwer of Seſſions made 
in Purſuance of it. De tack Motice too, that an Appointment 
of Dverfeers ts removeable up bp Certiorari; and tn general faid, 
that ail Ags coming before the Seſſions are removeable up, un- 
iefs where the Pooz tn the mean Cime will be left in a ſtarving 
Condition. He did agree, that tn the Cafe of The King and 
Eglefhall, Mich. 13 Geo. 1. whete the Eramination of Citnefles 
was returned, the Court did Declare, that they could do no— 
thing upon that; but that, be fatd, teas barely Matter of Evi⸗ 
Bence. And in the preſent Cale He ſaid, that there was move 
particular Reafon to remove up this Rate, than generally hap- 
pens ; becaute he bad an Affidavit to produce, that the Rate was 
finned only by one Juftice. Che Court would not allow che 
Qfidavit to be read; but as to the principal Point, Judge Page 
fain, that he DID believe Certiorari’s Habe removed Affeflments of 
this Wature; otherwile he could not fee how the Court couſd 
have given fo many Opinions as they have Done, about the 
Legality and Jilegality of them. be fatd too, that accowing 
to his Remembeance, a Rate of this fort was removed up in 
the Cafe of The King and Tawney, and {ikewtle in the Cale of 
the Pariſh of St. James. He oblerved, that tn the lat Cale the 

Certiorari was filed upon the Return; and then tndeed the Court 


- Were under fome Dithiculties, whether they could fend the Rate 


back 02 not, tn oder to be levied upon the Inhabitants. Judge 
Probyn and Judge Lee ſeemed too toa be of the fame Opinion; 
but Judge Lee fatd, that he Did not take this to be fo ſtrong a 
Cale, as that of the Der of two Juſtices before cited; ve- 
caule the Drader of two Juffices is a judicial At; but this ts 
not fo. And therefore tn Mandamus’s requitingy twa Juftices ta 


 fign-thefe Rates, tt has been Determined, that they can make na 


Return in Crcule for not firning them. Dowever, as the Chiet 
Juſtice was not in Court, thep lard, tt might be proper to move 
this again; and therefore enlarged the Rule, directing their OF 
ficer in the mean Cime to featch fto2 Precedents. Serjeant 
Birch then fatd, that be bad foundthat the Rule fo2 the Certiorari, 
which Had removed up the Oder of Seflions, was dawn up 
wꝛong; £02 tt was, that a Certiorari (Hhould go to remove up an 
Dader, quathing a Poor's Rate; but he oblerved, that that D2- 
Der Had only quafhed tt tn Part, and not in the whole; for Uhich 
Realon he moved, that it might be amended, Wut the cot 
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faid, there muff be then a new Rule made fo2 there going a 
new Certiorari, Accowingly the Serjeant moved for fuch Rule; 
and It was granted. Vide Poſt. 








Floyd and Jones. 


U PON a CGrit of Crro2 on a Judgment in the Common {eas How far the 
in an Aiton for (Uords, 952. Strange took an Exception tO charging a 
one of the Counts where the Carns were, freaking of the Plain- — 
tiff, I will have him tranſported for Perjury and Forgery. We fatd, the po hid to be 
Jmport of thefe (Aords were no more, than that the Plaintiff aaionable. 
Deferved to be tranfported. And he oblerved, that tn Yel. go. 

and likewife in Rol. Ab. 44. it is belt, that to fap of a Wan, 

that he delerves ta be hanged ts not aitionable. But Judge 

Page and Judge Probyn fatd, that they beliebed it was never De- 
termined, but to fay of a man, that he deſerved to be hanged 

for robbing upon the Digh-way, would be agtonable. Beſides 

too, there were {pectal Damages found in the peefent Cafe. 


ed a the Chief Juftice abfent, the Jugment was at- 
rmed. 


The King and Heber. 


N Rule to ſhew Caule, why an Information fhould not be videante 73: 
granted agatnt the Defendant, wha was a Juftice of Peace, How far che 
for conviatug two Perſons, Hargrave and Lancafter, fo2 killing — wll 
the Game without a Licenfe; the Complaint in Relation ta Har- Fen see 
grave Was, that the Defendant {ent His (Uarrant fo2 him, by painta Ju- 
which be was atreffed, Without any previous Anformation upon tice of 
Dath; and when Hargrave caine before him, and was convicted Peace- 
by Him, the Oefendant took a Note fo the Woney of Hargrave, 
without fending any Perſon to inquire whether there was not 
a fufficient Oifirels upon the Premiſſes; and beſides, atter this 
the Defendant tore the Mote, and then made out an Oyoer of 
Diftrefs, which was afterwards erecuted. Che Complaint a- 
gaint jim farther in Relation to Hargrave was, that the De- 
‘fendant being informed, that Hargrave had fpoke Diftepezfull 
Cows of him fo2 this Cranfatien, lent his CHarrant fo 
him to bing bim before himlelf; fo that tn that he ated both as 
Fudge and Party. Che Complaint tn Welation to Lancafter 


was, that be happened to be prefent at the Cime the Defendant 


was making his Conviction againſt Hargrave; and upon that the 
Defendant tock an Opportunity of convicting Him too, without 
giving him any previeus Summons, by which he might prepare 
himſelf for his Defence. Che Court, Chief Jufttce ablent, 
were herp clear, that an Jnfowmation ought ta go againt the 
Oefendant for bis Wehaviour in Relation to Lancafter; fo thep 
faid, it was a moft kiown Rule of common Juftice, that no 
man ought to be convicted of an Offence, till he bas previous 
Motice given him of the Charwe, that he map be prepared ta 
put in bis Anfwer to it. Accowingly the Rule was made ab- 
folute, as to fim. As to that Wart of the Complaint, re- 

Vor. II, Dd lating 
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{ating to Hargrave, hereby the Defendant was charged with 
aging both as Judge and Perty, the Court fermed to agree, 
that was regular enotgh. For the ſpeaking dilrepedfull cUords 
of a Wagiftrate ts a publick Offence, which any Magiſtrate is a 
pꝛoper Judge of. Wut asx tothe two other Watters relating 
to Hargrave, Judge Probyn ſaid, that he Hould have thought the 
Rule ought to be made ablolute again the Defendant, were it 

. not that Hargrave had bought au Action fo2 this matter, and by 
that had determined his Clewion. He fatd, a Mlartant deprives 
a Wan of his Liberty; and therefore a Summons ought only ta 
fue, and uot a Warrant without an Information upon Oath. 
We faid likewile, that the Juftice aught not to have accepten 
barely of the Patty's Mote, without fir inquiring of the Pre— 
mifies, whether there was a Cufficient Diſtreſs o2 not. Wut 
when he had done fo, be ought ta have been contented with tt, 
and ſhould have taken no other Crecution. Wut the other twa 
Judges Declared theit Dpinton, that an Inkozmation oughe 
not to babe went againſt the Defendant, for any Watter of 
Complaint telating to Hargrave, though Hargrave had not bought 
a a Accordingly the Rule was Dilcharged as ta that 
Matter. 





The King and Pownal. 


How far the OX Rule to ſhew Cauſe, why an Information Mould not go 

—— agatuſt the Defendant for weiting a Letter ta one 952. Wil- 

fi rmarionfor His, ſuppoſed to amount toa Challenge. Che Court now declared 

a Challenge. Cheit_ Opinions, that it DIO not; accordingly were diſcharging 
the Rule. Wut then 992, Fazacherly fatd, that he ſubmitted tr, 
the Letter would at leaſt amount to a Libel; for in tt the De- 
fendant calls 952, Willis Scoundel. He oblerved, that tn the 
Cafe of The King and Pilbrough, the Court granted an Infozma- 
mation againſt him for calling 992. Barnardiftona Fool, and 
a Ratcal, tu a Letter which be fent to him; and be tubmitted 
it, that tt was as great an Offence to calla Wan a Scoundrel. 
092, Abney On the other Side fatd, that he belieden the Court 
Had never gone fo far in any Cale, as they did in that of The 
King and Pilbrough, But fftil, be ſaid, taking the whole of that 
Letter together, which was fent to 952. Barnardifton, He took it, 
there were CUowds of a greater Intuit, than barely calling a 
Wan a SHcoundel. Wut if the Court had any Doubts with 
themſelves tn that Joint, be prayed a farther Day fo2 anlwering 
the Oentiemen of the other Side, as to that. Foꝛ now, he fard, 
they have thought of a quite different Offence to maintain their 
Rule upon, from what thep thought of at the Cime they obtatn- 
edit, Accordingly the Court enlarged the Rule ta a farther 
Day. Vide Pott. 


+ —- and 
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and Glover. 
epee Plaintiſf having bought twenty eight Ations againſt How fer the 
as many Sublerivers of a Policy of AMurance, Serjeant vou be 

Byres moved, that the JPlaintifi's Proceedings might be flayed eocyints in. 

in all thefe Aitions, but one, upan the Defendants being All one adion, 

willing ta enter into a Rule, that the Covent of their feveral nowirh- 

Aétions hail Depend upon the Cuent of the Criai of this ane. tancing the 

De fad, He was apprehentive the Plaintiff would objet potibiy, Defender: 

that the Sums which the Ceveral Defendants have ſubſcribed £02 gimicco the 

were Different, aud confequentiy the Plaintiff was intitled tO Event which 

Different Damages; but be obferved, that thafe Damages might mall be in 

be proportioned according to the different Subſcripftons; and serber- 

therefore he had got an Autharity from the feveral Ocfendants 

————— likewiſe, that tf the Trial ſhall go againſt that one 
efendant, whom the Plaintiff thail pick out, the Defendants 

will enter into a Rule, that the Damages, which they ſhall be 

anfwerable fo2, thall be proportioned accading to their ſeveral 

Subicriptions. 2, Reeves on the other Sive faid, that be had 

no Authority to content to fuch Rule. Accawingly, Chief Ju— 

ftice abfent, the Court Declared, they could do nothing tn tt. 


Perry and Cortefoes. 


M® Fazacherly moved to Dilcharge a Rule, which required How far the 
the Dekendant to plead fuch a Plea as be would ftand by, Covert will 
He faid, that before the Plaintiff had obtained this Rule, he Oepnian 
had made up the Paper Book, given a Rule upon tt for the re- co plead tach 
turning if, by which it is always underſtood, that the Oefen- a Plea ashe 
Dant ould join Iſſue, o2demur; and the Oefendaut had actu- will ſtand by. 
ally Demurred. Fa which Beaton he fubmitted it, that the 

Ruie, that the Plaintiff had obtained, was intirely trregular. 

But the Court fait, a Demurrer is a Plea. Accoadingiy re- 

tufed ta diſcharge the Rule. 


Catherol and Cowper. 


N Adion having been brought again the Defendant ag When a De- 
Colicto2 of the Curnpike between Chelfea and Fulham, and freancis ie 
the Plaintiff having been nonfutted at the Crtal, 992, Abney a— 
faid, that the Defendant was intiticd to treble Colts by the whar is che 
Statute of 12 G. 1. which created this Curnpike. Wt he oh- proper Me- 
ferbed, that the Aition, which the Plaintiff had brought, was a — 
common Axion, not appearing at all upon the Face of the Re- Bree? 
£020 to have been bought upon this Gtatute; and therefore them. 
he fubmitted it, that it would be Crroz in the Court to give 
treble Cofts, without a Spectal Entry being fire made upon 
the Poftea, that it appeared upon the Crial, that the Aiion mas 
bought upon this At. And therefore he moved that ſuch En- 
trp night be made. De Did agree, that ſuch Cats ave general: 


lp 
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iy given upon a Certificate ef_a Judge ; but that ts onty 
none tin uch Cales, when Htatutes have given Power 
to Judges to certify. And that be obſerved was the Cale up- 
on the Statute of 7 Jac. 5. made perpetual by 21 Jac. 12. upon 
22 Car.2.9. 8& 9 W. I1. and 4&5 W. 18. Gut the werp 
Ching which he now paps, he fad, was done in the Cafe of 
The King anQ Poland, Pafch. 3 Geo. 1. Che Ockendant was 
there indicked on the Statute of 5 Elizabeth, fo2 exerciſing 
the Crave of a Glover, without having ferved a legal Ape 
prenticetyip. On Evidence tt appeared, that be was a Sol- 
Diet, and had ferved in the late Wars ; by Reafan of which he 
was intttlied ta fet up any Crave within che erprefs Cltords of 
the Statute of 9 W.3. accordingly he was found Not guilty. 
Cipan that Serjeant Chefhire fatd, that the Statute of 9 W. 3. 
mabe the Defendant treble Cofts; and therefore he prayed, that 
fuch an Entry might be mane on the Poftea, ag ts Defired in 
ihe prefent Cafe ; and it was granted him. De ſaid likewiſe, 
that Serjeant Chehhire tn His Motion cites the Cale of Bateman 
and Wallis, Trin. 9 W. 3. where the fame Ching had been allow: 
ev once before upon that Gtatute. 52. Fazakerly on the other 
Side argued, and fatd, that he ſubmitted it, the treble Coſts 
in this Cafe could only be allowed upon a Certificate of the 
Judee that tried the Cale. It is weli known, that itts the 
conftant Pradtice of the Aiifes ta apply to a Judge to certify, 
without at ail reyarding whether anp Statute has given the 
Fudge fuch ower o2 not; and he apprehended, ſuch Certificates 
were alwaps credited by the Court above, as being tye pro- 
per Evidence of what Happens upon the Crial, and does not 
appear upon the Recor. But be fubmitted it, that the De- 
Fenbant was too late now ts take this Remedy; and confe- 
quently tea late to pave anp Remedy at all. Certificates of 
this Hort, he oblerved, are confiantly moved for to be made bp 
a Tuore of Affe, as ſoon as the Caufe ig tried. Jn the 
Gale of The King ana Mott, Mich. 1 Geo. 2. an Application was 
mane to a Judge at his Chamber to certity; it was argued 
there by Counſel on both Sides, whether he pad a Wight to 
Bo it nem o2 not; and upon Conference with many ot the 
Judges, he at laft declared his Opinion to be, that pe Had not, 
Cinen a Will of Exceptions between Wharton and Marriot in the 
Court of Exchequer, tt was Determined that that couid not be 
figned but by the Judge th open Court, as foon as the Cauſe 
ig tricdD. And the fame was Determined tn the Cate of Carve ang 
Wright, afterwards in this Court. He fatd, as to the Cale of 
The King and Poland, which the other Side has relied upon, that 
might verp well be allowed for Law, without any Gaps affeding 
the pretent Cate, Foz that was an Indiement; and theretoye 
it would Have been ECrroz to have niven any Cots without a 
{pecial Entry. Wut here, he faid, in every common Cate the 
Defendant ts intitied to tome Cotts ; and whetver thote Cots 
ate trebled 02 not, need not appear upon the Recow. Che 
Court declared, that they faw no Keaton, why the Water could 
net alcettain thefe Cols upon Afidavits ; and therefore made 
a Rule to yew Caule fo2 that Purpole. And Judge Lee ſaid, 
thourh in general Caſes a new Crial ts granted snip J 
4 
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the Certificate of a Judnes pet in the Cale of La Chief 
Juſtice Prav’s Dying before Cuch Certificate could be made, the 
Court granted a new Crial upon Affidavits, Vide poft. 


The King and Bell. 
How far the 


AN Jnditment having been found againſt twa Conffables Cour will 
jointly and ſeveralſy fo2 diſobeying an Order of Seflions, ————— 
Motion was made to quach it; becauſe there ought to have been Rea 
feveral Jndigments. Wut the Court laid, thep thought thts ton chac 
Pffence too great to quath an Indidment for it ; and therefore the Offence 
left them to their odinary Remedy by Demurrer. contained in 


it istoogreat 
for thar Pur- 


A fe. 
Hart and Harrifon. a 


pare 2 BS Motion for a new Crial upon an Ifue diresed out 
of the Cquity-fide of the Court of Erchequer ; becaute 
the Defendant was now prepared with better Evidence, than be 
could be at the Cime when the Caule was tried; the Court 
Declared, that that never fhould be anv Reafon with them for 
granting a new Crial upon ſuch Iſſue, any more than upon a 
common one. And Baron Carter ſaid, that if any fuch Iſſue 
Mould come to be tried before him, with Dire&ions from a 
Court of Cquity to admit Evidence, which was not temal, He 
would never comply with ſuch Diresion, 


Maynard and The Manucaptors of Harvey. 


R. Filmer caine now to ſhew Caule, and ſaid he did agree, Videantess. 

that this was a Judgment apgaintt Wail by two Nihils on- 
iy, AND NOt upon a Scire facias; but pet He Did Cubmit ft, that 
the Court would not relieve th a fummary Wethov. De fad 
in Salk. 264. Loyd Chief Juftice Holt Deciared, that upon twa 
Nihils the Court will relicke on Wotton, unlels where the 
Patty has a Beleaſe to rely upon, o2 fome uch Watter of Fae. 
CUpich ts a direct Admiflion, that where the Party has a Wat: 
tet of Fait to be relieved upon, he Hall not be relieved on Ho— 
tien. Row this, be ablerved, was directly the prefent Cate. 
For the Wail alledye, that the Principal Died before the Suing 
out Of the Capias ad Satisfaciendum. He fatd {ikewife, that in 
Skin. 120, there was another ſtrong Cate to the fame Purpote. 
But the Court Declared, that they thought the Cate tn 
Salk. muff be underſtood, that the Court will not relieve on 
Motion, where the Fak is controverted ; but here there are Afy 
hoavits on one Side, and no AHdavits onthe other; and there- 
fore the Fat mut be taken for granted. Accozingiy they made 
the Rule äbſolute. 


Vox. II. Ee Anony- 
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Anonymus, 
The Time Return to a Mandamus having come in lat Cerm to fwear 
which a Per- in an Officer of the Coworation of Limington, 992. Strange 


fon is allow- : ; : : 2 

o put moved, Chat the other Gide might be obliged to put tn their 

his Thverte Cravertes to thig Return before the lat Dap of the Cerm, in 

to a Return order that he might have an Opportunity to move for a Crial 

toa Manda- at ar, De fata, upon thefe Returns the Party has tt in his 

Fs sige Power to traverfe every diffint Fat of it; and he was in- 
formed, the other Side intended to do fo in the peefent Cale. 
For which Beaſon there would be a direct Wecehitp for trying 
this Caufe at the War; but tn ower to prevent their dong 
this, the other Side has refolved not to put in their Cra- 
verte to it til the lat Inſtant of the Cerm. He lad, i€ bis 
Motion could not be granted tn this ay, be would defire to 
turn it another ; and that was to move fe a Crial at Bar 
now, though the Iſſue was not joined. De obferbed, that tn 
Cyetinents ſuch Motions were frequent ; pet there the Teuant 
map plead Antient Oemetie, og Demur. Wut che Court fara, 
that they could not reftrain the Cime, which the Law rave the 
Defendant to put bis Craverle in. And as to the Cale of the 
Cement, that wag peculiar to itfelf. Accordingly both [arts 
of the Motion were refuted. 


The King and Franklyn. 


Videante $8. Shee Chief Juſtice now delivered the Keſolution of the 
Court, He fatd, they were unanimoully of Opinion, that 

the Caule was tried by a Jury that had a Right to oo tt; 
and therefore the Clerdit ought ta ftand. Che Reafon, upon 
which they had founded this Dpinion, he Declared, was, that the 
Cale of tpecial Juries was a Cale tntirely without Altera: 
tion made in it by the At; and left as it Was at Common 
Law. At Common Law tyere could have been na Occauon 
to bate Had a new Rule. Che Rule docs not give the Jury 
theit Authozity ta try the Caule, but the Diftringas ; and befines 
there ate no conditional CUords in the Rule to confine the 
Gime of Crial to the Sittings after Trinity Cerm; fo2 thafe 
Aoꝛds pro triatione, &c. onlp thew, that the Intention of the 
Court was to trp it then. Me fat farther, that ah were of 
Opinton, no new Venire could Have been tn this Cafe. Chat 
the Statute of 7&8 W.3. Does not extend to this Cale, 
was manikeſt. And by the Common Law hefore that Sta- 
tute nd new Venires Went in Cales of this ature. Foz thele 
Acalons, he obferved, tt was clear, that the Exception taken 
by the Oetendant was not good in Subftance ; and therefore 
there was no Decalion to determine, whether tt coula be taken 
in Joint of Cime. Che Attoyney General then paaped, that 
the Defendant might be committed. Me laid, he mighe have 
praped this, when the Defendant made the Wotton, which be 
OD; and thele Chings have been allowed even at the DoD 
5 Mk 
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Nifi prius; as the Chief Juftice fatd, was Done in the Caie of 
992. Bedford. Accordingly the Court ordered the Defendant to 
be committed tn the peefent Cale. 952. Bootle at the fame 
Time fatd, that he had an Crception to offer in Arreſt of Judg⸗ 
ment, but deſired Cime till to Morrow fo2 arguing tt, tn oer 
that be might be the better prepated. Co this the Attorney 
General oblerved, that the Oefendant had a Right to offer what 
Exception he would in Arveft of Judgment, even at the Dap 
the Judgment of the Court ts prayed anaint Him, and that at- 
ter Judgment fiqned tn the Office ; which 992. Mafterman con- 
firmed, 02 which Realon the Attomey General fatd, that he 
would have the Dekendant brought up by Rule of Court ta 
Morrow, and Would then move for Judgment again him ; and 
at the fame Cime the Oefendant’s Count might take their 
Crcepstion. Che nert Oay this was accordingly done. Che 
exception, taken by the Oefendant’s Countlel, was, that the 
Ruic for the (pectal Fury ought to have heen entered upon tye 
Rail tn the Mature of @ Suggeſtion, to give Authority ta the 





Awarding of this {pecial Diftringas. Che Toews of the Ak, thep 
ſaid, were general, that a Jury ſhall be returned according to 
the balloting Clauſe, untefs in the Cale of a Cpectal Jury. 
Chis jury theretore ought ta have appeared upon the Recodo 
to pave been a Cpectal one, in order ta have taken this Cafe 
outot the general CUords tn the A&, But as it ftands upon tie 
Recor, is ts {ult as ebery common Jury was before the Ak. 
Records, they fad, ought to be perfes in themſelves; and everp 
Fat, Which ts material to the Judgment, cumht ta be entered 
upon them, No Procefs can iflue on a Recor, but there muſt 
be au Award of ic upon the Rall; a Dapis given there foz tye 
party's Appeatance ; the Deaty of ane of the party's is always 
tyere taken Notice of; 11 Creſpaſs quare vi & armis an Entry 
1s there made quod nihil de fine, quia pardonatur; in the Cafe of 
a Caies an Chirp ts there made, that it teas fecundum for- 
mam Statut’ ; of the awarding a Nifi prius, it is the fame ; and fo 
in all Mottons fo2 pleating Double Motice ts taken upen the 
Recor, that this ts Done cum Licentid Cur’ fecundum formam 
Sratur. To this Purpoſe was cited Yelv. 213. Brown, 114: 
2Cro.207, Chey obferved farther, that the Cale mint babe 
been, that there was no Rule for a Cpecial Jury; tf there 
Had been none, they thought tt would be very extraordinary 
to fap, that this Judgment cought not to be reverfeo upon a 
TUrit of Crrer. CGijat Wethod then can be taken for the re- 
verſing fuch Judgment upon fuch an Exception? FE this 
Sethod Cannot, which ts at prefent-contented for, by appealing 
to the Recow, whether there ts fuch an Entry oꝛ not; it mite 
be (aid, that this Watter Mall be tried by Iulpestion of the 
Rule itſelt. Wut fuppoſe there had been two Pofecutions a- 
gaint the preient Defendant ta have been tried the fame Cerm, 
both by a ſpecial Fury, and but one Jury ſhould have hap— 
pened ta have been moved for. On the Aianment of fuch aa 
Crro2 the Rule of Court would be praduced detween The King 
and Franklyn ; and no Averment could be Had ta Determine in 
which of the Cauſes this Bation was made. Che King’s 
Countel an the other Gide anſwered, that the At ot Par— 

liament 
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Vide ante 64 


liament bas appointed, that thefe ſpecial Juries hall be granted 
upon Betion; for which Realon, tf a Crial auld be had bp 
fuch a Jury without a Dation, an Application ought to have 
teen made to the Court for fetting aide the Crial for Irre- 
gularity. Jn the Cammon Pleas before this AX this was 
the conftant Method of taking Advantane of ſuch Crceptions ; 
und undeubtenty thts continues to be fo at this Day. Fa 
wich Geafen if would be very firange to ſuppoſe, that the 
Leniflature intended, that there fhould te a different Bethon 
of Proceeding tn this reſpect in one Court fram what there ts 
in angther; efpectatly when the At erprefly declares, that the 
awarding ſpecial Juries was a Chingy Doubtful tn the Courts 
of Weftminfter-Hall ; and makes no Differerce between one 
Court and that of another. Che Court declared their Opi— 
nions ta be, that this Exception ought not to be allowed. Che 
Reafon, they fatd, which influenced them to over-rute the fo2- 
mer Exception would likewife influence them Co over-rule this; 
and that was, that the Cafe of ſpecial Juries ts tn thele relpets 
intively left as it was at Common Law. Che Diltinction 
therefor, which feemed ta them obvious tn Relation ta Entries 
upon Records, was, between thoſe Cates, which the Legiflature 
allowed to continue unaltered, and thole which the Leniflature 
thought poper ta alter; that, where the Leqiflature allows a 
Ching to continue as it was, there is no Decalion to take 
Notice of ſuch Allowance by a fecundum formam Statur’, though 
the Ching Does appear upon the Recow; but where the Legit 
{ature has made an Aiteration, and that Dues appear upon the 
Reco, there muft be Hotice taken of this Aiteration upon the 
Recow by a Secundum formam Statue’. Accordingly the Court 
nave Judgment for the King. Vide pot. 


The Bifhop of London and The Mercers Company. 


HE Chick Juftice delivered now the Beſolution of the 
Court. He fad, the JPlatutifis Have (ee forth tn thetr 
Declaration, that the Church of St, Mary Mildred and tie 
Church of St, Mary Colechurch were antient Churches within 
the City of London, and burn'd Down by the great Fire. Chat 
there was an Az paffed 22 Car. 2. fo2 the untting thele Churches 
anton others; by which tt is provided. that the Patrons of 
that Church, which twas of the qreateft Gatue at the Cime of 
the At, hail firft prefent, and fo on alternatively. Chat the 
King was JOatron of the. Church of St. Mary Mildred; and 
that the MercersCompany were Patrons of the Church of 
St. Mary Colechurch ; and that the Church of St. Mary Mildred 
was of the greateft pearly Claiuc. Chey then (et forth, that 
at the Cime of the Fire the Church in Queftion was full o€ 
ge Richard Peringchief, Dotto, of Divinity; that after the Act 
{ing Charles 2. prelenten to thefe two Churches Richard Pe- 
ringchief; that the Churches became bacant by the Promotton of 
the fait Richard Peringchief to a Biſhoprick in the Cime of Ring 
William; bp Means of which King William granted them in 
Commendam to one Britton; that Britton died, by Reafon ‘4 
4 whith 
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hich it belonged to the Plaintiffs to prefent; and accordingly 
they did prefent one Martin, who afterwards reftyned; that the 
iate Queen prefented one who Died; and ſo tt belongs 
to the Plaintiffs now ta peefent. Che Defendant Lewen by 
his Plea admits, that the Church was vacant at the Cime 
iting Charles 2. prefented 2, Peringchief, and that D2. Pering- 
chief was admitted, inffituted and indutted; but tnfifts that 
the Plaintiffs were Jmproprtators of the Church in Queſttion 
at the Cime of the A#; abfque hoc, that they were Patrons. 
Quid upon this Iſſue ts joined. Che Fury have found a Cier- 
bit fo2 the Plaintiffs. Apon this Reco, he oblerved, that 
the ſingle Matter, now ſtanding for the Opinion of the Cuurt, 
Was, Whether the Obiection, taken to the Foy of the Decla- 
ration, was of fuch Ccinht, as by Beans of tt the plaintiffs 
could not recover. Che Objeition, he fata, was, that in the 
fitit place it isnot fet forth, that the Church was vacant at 
the Cime King Charles prefented; and tn the nert Place it 
is Not averred, that the jozelentee was admitted, tnftituted 
and induded ; fo that what the Bing then did does not ap- 
pear to be the fatistping dis firſt Curn, and confequently he had 
a Light to prefent when the Plaintiffs firft pretented,; which 
would alter the fubfequent Curns likewiſe; for which Keaſon, 
it Is urged, that the Jplatntifis hake not a Right to this 
JP2relentation, but the Ring. And, he faid, it mutt be agreed, 
that tf no Regard was had ta any other Part of the Re— 
cod but the Declaration, the Dbjetion mould be fatal; But 
the Defendant bas by His Plea admitted thole Fats to be 
true, which the Plaintiff cught to have diſcloſed in his Dectara- 
tion ; and thereby the Ocfeits in the Declaration are got over. 
De owned, there Docs feem to he Opinions in 5 Rep. 75. in 
8 Rep. 2, Bonham’s Cale, likewiſe in the fame Report Tur- 
ner’s Cale, that fuch Dekects cannot be fuppited. Wut tn 
1 Cro. 288. Str William Jones 207. Sid. 184. AND Lutw. 1492. the 
Law feems to be fullp tetticd, that Oefets tn Subſtance may 
be fupplied as tell as others. Accordingly the Court aire 
ed the Judgment. 


Halpen and Hatcli. 


PON a@ (Writ of €rroz on a Judgment by Dekault 

in the Common Pleas th an Aiton upon the Cafe fo2 
Words, the Erra2 aligned was, that the Inqueſt upon tie 
TUrit of Jnquiry Had given the Plaintiff but ros. Damages, 
and Coffs 3s. 4d. pet he had taken Judqment for the In— 
treafe of Coffs ta 14}. 992. Strange on the other Side Laid, 
that be DID beliebe, this Judgment could nat be maintained ; 
but, though the Court nught reverle the Judgment as ta the 
Cots, vet he ſubmitted tt, they might affirm tc as ta the Da- 
Mages; accowingly the Court were omy ta da fo. Wut 
then he fad, he did not know, but it might be moze fo2 the 
Plaintiff's Intereſt to have the “Judgment reverſed in the 
dipole, confidering how fcandaious the (Gods were, and how 
finall the Damages fo2 theni; tor which Reafon the Court 
Vout. IL FF gate 


109 


How far thé 
Court will 
reyerfe a 
Judgment in 
one part of 
it and affirm 
it In another: 


IIO Term. Hill. 5 Geo. II. 1731. 


gave him Cime to fpeak With his Citent. Che nert Cerm 
$92, Strange confented, that the Judgment fhould be reverled in 
the CUiboele, which was accowingly done, 


Chapman and Eafton. 


——— U PON a Writ of Crroe2 on a Judgment in the Common 
fue is joined Pleas nan Aiton upon a Batl Band, the Cale appeared 
relatingto to be, that tie Defendant’s Plea was, that the Datwinal De- 
another'sAp- fondant appeared at the Dap, tn Purſuance of the D20cels, 
Vat fall be WHICH was returnable Quinden’ Pafch. Che Plaintiff replien 
faid to be quod non habetur tale Recordum, & petit quod Recordum illud in- 
goodManner fpiciatur, Without giving the Defendant Liberty ta rejoin, quod 
of Pleading habetur tale Recordum. Accordingly the Judgment was & fuper 
a — ſort hoc infpectis Rotulis & Termino prædict', tt appeared ta the Court 
“that there teas no fuch Recow ; and therefore they nave Judy: 
ment fo2 the Plaintiff. 952. Parker now argued, that this Jung: 
ment ought tabe reverſed; tn the firit Place, becaule the Plaiñ⸗ 
tiff has {flue joined tea ſoon; andin the nert Place, becaute on 
the Crial of this Iſſue the Court have infpeied a wong Roll. 
Che Kail, which they dught to have inſpeded, was that of 
Eafter Cerm; but no fuch Rall ts menttoned in this Record; 
neither fs any other mentioned, but that of Mich. Cerm, which 
this Ation was fir commenced tn; fo that the Termino predig? 
can oniy relate ta the Termino Michaelis. But the Court laid, 
that the Diginal Ation was commenced tn the Common 
Pleas, as weil as this upon the Bail⸗Bond; and therefore the 
Recow appealed to was a Reco of that Court where it was 
pleaded. Foꝛ wHich Beaten, they obferved, that the Plaintiff 
Had it in his JPotwer to reply tn the Wanner which he ai. And 
fo, thep fatd, this Point was Cettled in Carthew 517. Chen as 
ta the other Objeckton, they were of Dpinton, that the Claufe 
Of fuper hoc vifis, &c. Was onipy a parttal Reafon of the Judg— 
Ment, and might be rejected aS Surplulage. Accodtngip thep 

affirmed the Judgment. 


Munos and Wilfon. 


The Tim N a Cirit of Errod upon a Judgment tn the Court of 
ime O Jt } 
for executing Common Pleas, the Error aligned twas, that the Writ 
a Writ of In- gf Jnquiry was returnable Cra Trin. which was of a Sunday, 
aauy- and executed on the Monday following. 92, Strange ſaid, that 
this was held ta be wrong in Show. 16. Salk. 626. tn the Cafe of 
The King and Gamley, Nat. Brev. 1. 26. and in the Cafe of 
Beech and Parker Nat. Brev. 3. 26. Qecotinely the Court 


reverted the Judgment Nifi 


The 
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The King and Stephens. 


N Rule ta thew Caule, why an Jnfoymation ſhould not be vow far the 

I again the Defendant, for receiving a Wribe gf Court will 
roo Pounds, ta give his Cote as one 952. Price fhouid Diveit, py eens am 
Dim, in the Bordugh of New-Radnor; the State of the Cale, for vrivery. 
ag itappeared now before the Court, twas, that one fingte Per— 
fon made Afidavit, that the Defendant told him, that M2. Price 
did give him fuch a Sum of Money fo fuch a Purpoſe; andthe 
Detcndant made Affdavit, that he never did receive fuch a Suin, 
and 952, Price, that He never gave him ſuch a ane. Che Chiet 
Juſtice, Judge Page, and judge Probyn were of Opinion, that the 
Rule ought to be diſcharged, and the Party ett ta take his o- 
Dinary Remedy bp way of Tndiement. But Judge Lee was of 
Opinion that the Rule ought to he made abſolute; becaule the 
Defendant has not Denied that he ever told the other Perſon 
that he bad fuch Wathe; for which Realon, he thought, that there 
was fufficient confeffed to try this Fat tn an Information. Dow- 
ever, ali the Court agreed in this, that if the Fat had been 
ſworn bp one fingle Evidence on one Side, and pofitively denyed 
by the Party's Dath on the other, that no Intonation ought 
a By Accowingiy the Rule was dilcharged tu the peeſent 

ate. 


The King aad Rofe. 


R. Varney came now and faid, that he had ſeen the Athda- Vide antes. 

bits, which the Defendant bad ready to produce to cieat 
himſelf of the Charge that was laid againt him, and be did 
Own, they tere fuficient for that Purpoſe. But fill he hoped, 
the Jnguifition Hauld be quaſhed, for another Exceptton up- 
ou the Face of it, Without going into that which had been 
before taken. Che Erception, which he now reited upon, was, 
that the Jurors had not affired their relpetive Seais ta the 
Juguiktion;, but had only fiquedit. De fatd, that he did a- 
gree, he could not remember any Cale, where an Inquiſitton 
Has been guathed, becauſe the Seals were not pitta it, but this 
he remembeed, that Judge Fortefcue directed this to be Done upon 
an Inquiũtion taken before Hint at Shrewsbury Aflizes. And 2. 
Reeves fatd, that he verp weil knew, that Orders for the bind— 
ing out of Apprentices have deen quathed in this Court; be— 
caufe they habe nat been under the Seals of the Juſtices. WW. 
Fazacherley en the other Side (aid, that this Exception might 
equally be taken to every Inquiſition upon a CUrit of Inquity; 
but be never knew fuch an Exception taken; and he has beet 
informed, that thoſe Inquifitians never are fealed. Che Chict 
Juftice fatB, that the Clisws sf everp Uirit of Inquiry ave fub 
figillo & figillis; but If the j2zecedents have always been not to 
feal them, be hould not be for overturning them. Powever, this 
as thought to be a proper Exception to be farther contiderea 
Gf; and therefare the Matter was oewered to Land aver, Vide ee 
; gS 
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The King and The Inhabitants of Drakemaft. 


Vide *— Abney came now to thew Cauſe, and ſaid, that if this 
Alſeſſment was removed up, it was clear this Court 
could not inquire into the Irrenularity of it by Afidavits; that 
FJnequality is to be inquired into at the Seſſions; and therefore 
the Aſſeſſment may be fet ade in the whole o2 in Part, and 
-epen a new one made according to the Diſcretion of the Juſtices. 
Che suly Reafon therefore, that can be given for removing up 
this Aſſeſſment by Certiorari, ts, that it may be relieved againſt 
in this Court, 1f any Erroꝛs Hould appear upen the Face of it. 
But that be obferbed, may equally be Done in an Aiton of Cret- 
pats o2 Replevin; and the Parties have atually taken this We- 
thed, and the Matter is to be tried the nert Atises. Me tat 
farther, that be apprehended mo Certiorari could lie in this Cale 
by Law. Che Alſeſſment ts never lodged at the Seflions ; tt ts 
oniy poduced in Evidence there, andis eratly ithe other Pieces 
of Evivence ; fo Motice is conftantly given to the Overteers ta 
pꝛoduce it. As ſoon as the Crial is over, the Overfeers can- 
ftantip take it back With them; for which Reafon he tubmitten 
it, it was impoſſible fo2 the Juttices of the Seflions to fend tt 
up. 992. Fazacherley on the other Side fatd, that whatever map 
be the Pragice at the Seflions, of allowing the Overſeers ta 
take theit Aſſeſſment back with them, pet fill be ſubmitted, 
that if a Certiorari ſſould go to remove this Aſſeſſment, it would 
he a Contempt in the Overteers to with-hold the aſſeſſment after 
that, and this Court might punith them accowingly. Andoubt⸗ 
edly therefore this Court minht enforce their Certiorari. Foꝛ 
which Keaſon the only Queflion was, whether the Certiorari wag 
proper to be awarded tn the prefent Cafe. Me fatd, tf tt was 
not, be could not apprehend that this Court could poperip 
make any Determination, whether the Juftices at the Setlions 
have Done right in thetr Determination. Che Determination 
of the Juttices is founded upon the Alſeſſment; the Aſſeſſment 
therefore muſt be produced before this Court can judge whether 
fuch Determination ts tight o2 not, be DID agree, that this 
Court coulD not inguire into the Werits of the Aſſeſſment in 
joint of Fat; but many Caules tyere are, which minht make 
the Affeffment bad upon the Face of it. Jf there are ſuch Caules, 
it ts fit the Afleflment ſhould be quaſhed; if there are not, tt ts 
fit it ſhould be confirmed, and then there wiil_be a verp {pecdp 
Remedy for enforcing the Payment of this Rate, viz. by Ate 
tachment ; which is the Cale of Owers of Battaroy, when thep 
are confirmed bere. And He obferved, that a Certiorari did iſſue 
out of this Court to remove up fuch Aſſeſſment, Mich. 9 Ann. in 
the Cafe of The Town of Marlborough. In that Certiorari there 
were the bery (Uoꝛos omnes & fingulas ratas; that Certiorari wag 
atcerwards returned and filed; and was now produced in Court. 
Che Chel Juſtice ſaid, that undoubtedly this Court were not 
Judges of ſuch Jnequatity of a Rate, as arifes from Watters 
out of the Rate, but they were the proper Judges of everp 
Ching making the Bate bad, which arifes upon the Face — 
— n 
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And he remembed a Rate out of Suffolk was quathed tn Low 
Hol’s Time; becaule tt appeared upon the Face of it, that a 
Cenant was tared for bis Stock upon the Land. For which 
Reafon, be twas of Dpinton that the Aſſeſtment sumbht to be re- 
turned. Judge Page and Fudge Probyn agreed the lame. Wut 
Judge Lee dDaubted; accordingly this Batter was Owered to and 
over. Vide Poft. 








Burrey and Perrey. 


C\Erjeant Belfield noty moved, that the Rule might he abſolute; Vide ante Sa 
and cited the Cale of Philips and Fifh, Trin. 1426. Che CUords 
there were, He has ftole my Hens, whic) were ciearly ationable ; 
fpecial Damage found, and the Plaintiff had bis full Cots. 
‘O92. Huffey on the other Side fad, that there might be ſome 
Pæetence to allow the plaintiff full Cofts, where the Wiods 
are not adisnable, and the Ation bought for ſpecial Damage; 
becaute that ts upon the Matter a (pectai Aton upan the Cate; 
and cannot properly be caticd an Aion fo2 Tos. Wut where 
the Wows are ationable, and the Damages iid onip by wap 
of Aggravation, he fubmitted it, that that could only be an 
Action to2 Cows; and confequentiy fell within the Mords of. 
the Gt of JDariiament. Che Quefiicn therefore for the Conſi— 
Deration of the Court only was, twhether the preſent CUords 
Were ationable o2 not. ibe fad, he would repeat them eracip 
as they are laid in the Recowd. He went up to the Midow 
Fowler's, and put on a Lock, and at Bight beoke open the 
Houle, Innuendo, Burglariter, and 9528. Fowler catched him; anv 
hig CUike and bis Wan went up to the Widow Fowler's, and 
fent to 952. Brathwait the Ironmonger, and thee Perſons were 
there, andd own’d upon their Knees, becauſe he thould not p20- 
fecute him, and 952, Brathwait paid fir 02 ſeven Pounds to make 
itup. De lubmitted it, that thele Hobs were clearipy attiona- 
bie; and befides the Cale cited by him on the fozmer Motion of 
Button and Hayward, he took it, the Cale of Ward and Reynolds, 
Paf. 3 Ann. fas a full JDe00f of it. Che Wows there were, 
How did your Husband die? Che Anfwer was, As you may do; No, 
fait the Defendant, of the Wound which you gave him. Che 
Chick Juice faid, chat in the Cale of Philips and Fih be— 
fore cited, be well remembed, that what is now ffated as 
{pecial Damage in that Cale was really a diftine Caule of Ac- 
tion, and laid as a fecond Count; and not by way of Aggra— 
vation; £02 which Reafon he did not think that Cale came up 
to the prefent one. On the other Side, be fad, be did think 
that the Burglaricer tn the Innuendo could net make the Tiss 
ationable, it they were not fo without it. Powever, the Court 


thought this a Matter proper to be farther confidered of. Vide 
Ol. / 5 = 
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Anonymus. 


How far No- Me Kettleby moved for a Habeas Corpus to be directed to the 
pking arden of the Fleet, ta baing up the Wodp of a jP21foner, 
ue oot e Who was in Erecution at the King’s Suit, in oder that he might 
Atcorney be Charged with an Indigment of Battery. Che Court fav, 
General. they never grant thefe Wotions without Aotice given to the 
Attorney General, even in the Cale where Bail would furrender 
a Peiſoner. Chey obferved, that there was an owinary Reme- 
. By, which the arty had, viz. to outlaw the Priſoner; and there- 

foe thep retuled to grant the preſent Wotion, till Motice. 

3 


The King and Knut. 


What thall Otion was made fo2 an Information for publifhing a Libel 
be faid to be upon York-Buildings Company, in an Advertifement put in 
Bcd to the Daily Poft om Tuedfay the 8th of February, bp charging the 
ey Company with rating the Galue of their Stock, by getting 
rococo Pounds under the Credit of their Deal. Accordingly a 

Rule was made to thew Caule. 


Jackfon and Shepherd 


How far a Erjeant Chapel moved to make a Rule abfolute again the 

Statute fhall Bailiffs of Exeter, fo2 dilcharging poo Pꝛiſloners, that were 

— tock in Execution for Debt under roo Pounds, in Purtuance of the 

rior Courts, Wate A# of JIarltament. Che Counfel ot the other Side inkitt. 
cb, that that Statute did not extend to mferioz Jurisdictions. 
But the Court was of Opinion, that tt did; accowiIngly made 
the Rule abfolute. 


Atefley and Bell. 


WhenaRule (\N Rule to thew Caule, why an Attachment ſhould not be 
is made only granted againt the Defendant, fo2 not allowing the Plain⸗ 
in general, iff to take Copies of certain JPoll-Books made at an Cicéton 
Prdicnor Of an Officer: in the City of Norwich, in JOurtuance of a Rute of 
publick Court made for inſpedting all publick Books. 52, Mafterman 
Books, what faid, that there ought to have been a particular Rule foz tn 
fhall not be fpediny the Doll-Books; and fo tt was retolved in Brocas’s Cate, 
aia ro de? and likewiſe in the Cafe of Sir Peter Delmee. Accordingly the 


Breach of it. 99 te imag diſchared. 
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The King and 'The Inhabitants of Hornbev. 


N Rule to thew Caule, why an Order of Seſſions, diſcharg— 
ing an Order of two Jultices for the Removal of One Mar- 

tha D’Anvers from tie Pariſh Carleton tu the Pariſh of Hornbey, 
Mould not be quathed; the Faz fated by the Oer appeared te 
he, that one Finetta Pinet made her CCl, and thereby nave 30 
Pou fo2 the binding out fuch poor Perſons Apprentices in 
he Pariſh of Hornbey, as Her Erecute2, together with the Mi— 
niffer, Churchwardens and Obverfeers, Hould appoint; that Mar- 





115 


How far 4 
Perfon gains 
a Setrle- 
ment, or Nor, 
by living in 
a Parifhasan 
Apprentice, 


tha D’Anvets thas bound out Appeentice tn this arith, with this - 


30 Pounds; that neither the Crecuto2 of Finetta Pinet, no2 the 
MWintiter of the Pariſh were Parties to the Indenture, no92 did 
Martha D’Anvers erecute the fame; but that the Church-wardens 
and Dverleers, with two Juſtices of the Peace, were Parties 
to If, and that Martha D’Anvers lived tn the Pariſh of Hornbey 
fir Months accordingly. Upon this State of the Cale the 
Countel (aid, that thep apprehended the Juftices at the Seſſions 
were Clearly right in difcharging the Ower. Chey sbfervev, 
that it mu undoubtedly be admitted, even by the other Side, 
that Martha D’Anvers Cannot pofibly have gained a Settlement 
by any thing that has been Done, uniefs fame Statute twill war- 
rant it. Che twa moft material Statutes, fo2r this Purpoſe 
ave 43 Eliz. 2. (5) andy Jac. 1.3. But the Statute of Eliz. re- 
guites, that the twa Juices, binding the Children ottt, ſhouid 
be of the Quorum; and likewile that Male Children thall he 
bound cut til the dire of twenty-four, cud Female Childeen itl 
‘the Age of thenty-one, 02 Marriage; nathing of which appears 
to have been in the prefent Cale; and therefare the prefent Cale 
cannot at all come within the Relief of that Statute: Chen 
as to the Statute of Jac. that requites that no Perſon bound out 
in Purſfuance of that A, fhall be above the Awe of fifteen, which 
Does not appeat to be the Cale of the prefent Perſon removed: 
fo2 which Reafon that Statute cannot be material neither. Chey 
took Notice likewiſe, that Martha D’Anvers ought ta have ere- 
tuted this Indenture. And this they obſerved was the Cale of 
every Fnfaut that is bound an Apprentice, accowding to the Cu- 
ftom of the City of London; the Infant tn that Cate always er- 
ecutes the Indenture, For which Bealons they appzehended, 
that the Settiemeet of Martha D’Anvers in the Jari of Horn- 
bey, could by no Beans be maintained. Che Tounſel on the 
‘other Side fatd, that they din agree that Martha D’Anvers ag 
‘no Party to the Judenture; but thep Cubmitted it, that te was 
hot matertal that the chould be; and that the Cale of the Infant,. 
according ta the Cuffom cf the City of London, was a Cate 
Pecuilar to itſelf; and therefoze could not tnfluence the poefent 
one. Chey did agree tarther, that tt wag not expeeſſy mentioned 
in the {ndenture, that tf fhe married before the Age of twenty: 
one, the Apprenticethip fhould determine; but they obſerved, 
that tye Law implies that; and therefore fuch Claufe wouln 
habe been immaterial. Chen as to the other Objesions that 
were made, they obſerved, that the Cruth of the Fat igen 
then, 
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them, and appeared fo to the Juttices of the Geflions, though 
the Juftices Have not ftated the Fat fo upon their Orver. Foz 
which Reafon they prayed, that they might be at Liberty to 
apply to the Fultices to amend their Return, which the 


Court accowingly granted ; fo the Batter was ordered to fran 
over. Vide Poft. 


Molden and Sir William Stanhope. 


(33 Rule to thew Caule why an Crecution fhould not ve 
fet afine fo2 Irregulatity, 2. Strange and 952, Timothy Bars 
nardifton faid, that the Fat twas, that this Ation wags tried 
at the laſt ODay of Gittins tn Mich. Cerm laff, which was ou 
Friday the 26th of Nov. the nert Day the Diftringas was return: 
able, and a Rule given likewiſe on the Poftea for figning Judy: 
ment, which was out the 2d of Dec. and then the Plaintiff finned 
His Juͤdgment; and took out a Fieri facias Direaed to the Sherift 
Of Middlefex, tefted the 27th and returnable the laft Day of the 
Term, which was the zoth, and at the fame Cime took out 
a Teftatum fieri facias, tefted the laſt Day of that Cerm, return⸗ 
able the firft Return of this; which was erecuted in the Ga- 
cation, They fain, that they fubmitted it, this Crecution was 
clearly regular; fo2 that it was Determined in the Cale of 
Loving and Avery, Trin. 12 Geo. 1. that the Doiginal Fieri facias 
and the Teſtatum may be {ued out both at the fame Cime; and 
they apprejended, that there was no certain Cime required 
between the Cefte and Return of the Original Fieri facias. 2. 
Reeves and 952, Fazakerly argued on the other Side, and ſubmit⸗ 
ted it, that before the Plaintiff can be intitied to complete Judg⸗ 
ment, Cots muft be tared; for which Reafon thev ſaid the 
Judgment could only relate to the lat Day of the Cerm. 
They did agree however, that notwithftanding this, the Plain⸗ 
tiff might Have fued out an Elegit, tefted the laft Dap of the 
Term, andreturnable the fir Return of this; fo that he might 
have had tn that Cap Execution in the Gacation. Wut in this 
Tap of Proceeding, the Original Fieri facias could be tefted 
put the lat Dap of the Cerm, and returnable the firſt Re- 
turn of this; fo that they appeebended the Teftatum was irre⸗ 
gular. Che Court faid, that their Opinion was, that the D- 
riginal Fieri facias was well tefted the 27th, and well returnable 
the 29th ; fo that there was a good Tarrant for the Teftarum. 
Chey were farther of Dpinian, that the Datminal one and the 
Teftatum were well taken out together. Sor which Reafon 
tere the Erecution to be regular. Accowiuyly diſcharged 
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The King and Franklyn. 


pus Attorney General prayed now the Judgment ok the Videante 95. 
Court again the jPrifoner. Accordingly the Information 
Was read; which charged him with publifhing a Libel againtt 
the prefent Diniftry, th a Paper called the Hague Letter, in 
one of the Craftfmen. And then Judge Page pronounced the 
Judgment of the Court to be, that be Mould pap 1001. Fine, 
be impriſoned fo2 one Pear, and until he thould pap the fain 
Fine, and itkewife till be hould find Sureties for his good 
Behaviour fo2 (even Pears, himſelf ta be bound in a Recognt- 
Zante Of tocol. and His Sureties tn a Recogntsance of soo. 


Catherol and Cowper. 


J——— Matter now coming on again upon the Rule that Videante 
twas made to they Cauſe, 952. Abney fatd, that he had 
{ooked a little farther inta the Wethoo, which he propofed, 
fo2 the Defendant's having his treble Coffs, and was ſatisfied 
that that Wethod was well warranted by the JP2atice of the 
Court. He took Motice, that in the Cale of The King and 
Poland, there was a Cafe cited, there an Indebitatus Affumpfit 
had been bought again a Colie&o of the Land-Car; the De- 
fenDant bad a Gerdict; but becaule ft did not appear upon 
the Nifi prius Roll, that this Aétion was bought agatnt an DF- 
ficcr, Wotion Was made, that this minht be entered upon 
the the Koil to tutitle the Defendant to treble Cofts , accow- 
ingly the Court ordered an Cntrp to be made in this Wan- 
net ; fuper examination’ Materiz ft appeareth to the Court, that 
the Adion wis hoought agatnt the Defendant as Collectoẽ; [deo 
confideratum eft, that De fhall have hts treble Cots. Chis 
Precedent Having been cited to the Court tn the Cale of The 
King anD Poland, the Court mate the fame Rule, that the like 
Entep hould be made tn that Cafe. be obferved farther, that 
it the Cate of one Walker and Sit William Egerton, Hil. 7 W. 3. 
the ithe Entry was made upon the Roll. Accordingly the Court 
overed the fame to be Done in the prefent Cale. Apon which 
22. Fazakerly (aid, that then the Plaintiff mut have Liberty 
to plead to this Suggettion, 02 ta demur. Che Court agreed 
that tn the Cafe ct a common Suggeftion the Party has a 
Right ta plead op to demur tot; but the pretent Sugge— 
flion ts made by Order of the Court upon the Eramination of 
the Watter between the Parties; for which Reafon thep were 
Sf Dpinton, that it was concluſive. 


Vox. IL. Hh Evelyn 
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Evelyn and Evelyn. 


pte eenere Canc." HIS asa Caule, that came an now for the Judgment 
Peruana of the Court. Che princtpal Queftion tn the Cate 
"Was, CMhether 8000). which were the Joortions of pounner 
Children, Mould be raiſed by Sale of a Cerm diresp, o2 bp 
the Annual growing JPo0fits? Che Difficulty of this Queſtion 
arofe upan the Ciisds of a Settlement, wherein the Father 
Of the JPlaintiff wags made Cenant for Life, with a Power 
niven to certain Cruftees to make Leafe 02 Leafes for anp 
Mumber of Pears, without Impeachment of Caffe for the 
raifing theſe Portions to the younger Children; the Bemain— 
Der of this Eſtate was limited to the Defendant. Che Plain | 
tiff new brought her Will anaint the Oefendant tn ower to 
hate a Sale of the Cerm Co raiſed. And upon this Queftion 
the Lod Chanceilo2, with the Afiftance of 1020 Raymond and 
Watter of the Rolls, delivered their Opinions. Che Rule 
which they in general feemed to agree upon was, that where 
the Cows of a Settlement are not fo erprels, but what a 
Court of Cqutty may put a Conftrumion upon them, the 
Conftrution, which a Court of Equity wll put upon them 
is, that the Cerm ſhall be fold directly, wherever the Portions 
are vetted in the Childen at a Dap certain, tut a Cerm 
hail net be fold direitip, wherever no ſuch Dap is certain. 
Chis was the Rule, which the Court {aid down fo? their Con- 
ftrudion, when the Clos are not fo firit but they map put 
one upon then; but they feemed to agree on the other Dand, 
that though the jportion ſhouid be vetted at a Day certain, 
the TUo.ds of the party might be Cu ſtrong, as to confine 
the Payment of tt ta that Wanner of Doing tt only ; viz. bp 
the growing Profits. Accowingly tn the prefent Cale, as 
there was no fird Cime mentioned tn the Settlement for the 
befting of thefe Portions tn the Childen, the Court diſmiſs'd 
the Mill, Ex relatu. 


Brown & al’ and Langley & al’. 
Before the Majfter of the Rolls, Tueſday Feb. 29, 1731. 


low far Par OX HIS was a Bill bought by the Plaintiffs as next of Lin 
——— ta the Deceaſed again the Defendants as Erccutors, i 
a Wil OWet to have a Diftribution of the Refiduum of the JPerfonal 
Eſtate amongtt them. Che Defendants fet forth tu their Ane 

fwer, a Claule of the CUill, whereby the Cefkatar wave the 

Refiduum of this Citate to the Pooꝛ of the Pariſh af Kettering 

in the County of Lincoln. pon this the Parties foined tn 
Commiſſion. And now the Faé difclofed upen the Commifficn, 

and fated by 92, Wills, as Countei fo the Detentants, was, 

that this Pariſh of Kettering was not tn the County of Lincoln, 

but in the County of Northampton; and likewiſe that the ba 

I a2 
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to2 really thought, that this Refiduum of the perfanal Effate 
would not amount to above rol and that He declared fo at 
the Cime of making bis CUI, whereas tn Cruth tt amounted 
to neat roool, Gpen whith 2, Wills {ubmitted it, that the 
Pariſh could not clatm any Ching under this Cuil; but ik ie 
could, at leat not above what the Ceftato2 thought the Refiduum 
would amount to. Wut the Wafter of the Rolls seclared Hrs 
Opinion to be, that Pavol Evidence ought to be admitted ta 
Help out the Deſcription of the Pariſh in this Cale; and chat 
this was a ſettled Rule in Equity. Fo2 which Reafon he was 
of Opinion, that the Pariſh of Ketering tn the County of Nor- 
thampton, Were well intitled under this CU; but he was of 
Dpinion, that uo Parol Cyidence ought to be admitted tn Re— 
lation to the Quantity of the Ching deviſed; and therefore he 
thought the Pariſh well intitled tu the whole. Accordingly div- 


» 


“miffed the Will, Ex relatu. 


Lent 





120 





Lent-A files. 


5 Geo. II. 1731-2. 





Baynes and Reeves. 


Title is not bis Freehold, the Defendant gave the beſt Cotdence he 

was able, that be was atually tn Poſſeſſion at the Cime 

: of the Treſpaſs ſuppoſed, and had been fo fo2 feven o2 eight 

AGionof Bears. But his Cvidence not being fufficient fo that Jpur- 

Tretpats, pole, he offeredto ppove a Citle. Che Plaintiff's Countel ob- 
jetted, that a Citle teas not proper to be inquired (nto in an 
Aiton of this Sort; andlatd, that Lod Chief Baron Pengelly 
refuſed once to allo it tn this Citcuit. But 92. Baron 
Commyns, who was the Jude that tried the Caule, did allow 
it ; and Declared, that any Poſſeſſion longer than feven o2 eight. 
Pears would be Chidence of tt. 


How far a J an Adtion of Crefpafs brought for diſturbing a Wan in 


The Bailiffs, Burgefles and Commonalty of the Town or 
Borough of Ipfwich ver. Johnfon. 


a ae N an Giten upon the Cale the Plaintiffs declared, that the 
Corporation & Cotwn of Ipfwich was a Borough by Pꝛeſcription, and that 
will nocbe during ail the fain Cime the Wurgefles of the fain Cow 
incited to. Were aR Incorporation, and for manp Pears latt patt pad veew 
reignersfrom ANCOWPOAteD by the Mame of the Bailifts, Burgefies and Com- 
fering upa IMnonalty of the Cown 02 Boa0unh of Ipfwich. Chat within the 
Trade a- fad Borough there has been an anttent and laudable Cuftom, 
mongftthem. viz. that na Foꝛeigner, not being Free of the ſaid Borough, ſhali 
keep any Shop within the ſaid Borough, Cown o2 Liberties 
thereof, without a Licence from the ſaid Corporation. Ne— 
vertheleſs that the Defendant, not being ignorent of the j20- 

miffes, DID Keep a Shap there, being a Foreigner, and with- 

out anp Licence. Co this the Defendant pleaded Hot qutity. 

And now upon Evidence the Jolainttfi’s Countlel efferced to prove 

that there Had been very antiently Courts heid within the Bo— 

rough before the Batlifſfs; and this they ſubmitted tt, was an 
Evidence of the Borough's betng very anttently a Corporation, 

‘Sut 992. Baron Commyns was of Opinion, that tt was none; 

becaule a Worcugh is of itfelf capable of holding Courts ; 

and therefore that Evidence wes not allowed, Che was 

+ * FQ? 
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fo2 the Plaintiff then ſaid, that they would prove, that very an- 
ticntly the Borough ensoyed the Lands, which, they ſubmitted 
it, was a full Evidence af the Borough's betnw at that Cime a 
Corporation; and that Evidence the Court aliswet. Co cu: 
counter this Evidence, the Countel fo, the Defendant faid, that 
they would pave, that there was a Cime when there was na 
Seal inthts Borough; and that would be Evidence, that at that 
Cime there wes no Coworation init. Chey laid farther, that 
the Coꝛpoꝛation kas erected by Charter of 6 John; and relyed wp- 
on thele Ciios In tt, Burgenfes habeant Guildam Mercatoriam. 
The Judge was of Opinion, that theſe Tads antientip would 
create a Coꝛpoꝛoation; and fa2 that Purpoſe fad there mas an 
Authority in Roll’s Abridgment. Che Couinlel for the Piaintift 
then went tuto their Evidence to prove the Mame of the Corpe- 
ration, Foꝛ thts Purpoſe they paduceda Recital of a Charter 
made in Edward the Fourth’s Cime; vy which the Burgeſſes 
Were incorporated by the ame of the Batliffs, Burgeſſes and 
Commoenalty of the Cown of Ipfwich, Che Ocfendant’s Coun: 
fel objected, that this would not prove the Mame of the Corpo— 
ration, as {atu tn the Oeclaration. Chey did agree, that tuch 
Cariance would not have heen matertal in any Aéion brought 
againft the Corporation; but in every Ation brought by thers, 
they mutt prove the Mame ſtrictly as they Have laid it. For chis 
Purpoſe was cited a Cale out of Bro. Ab. Wut the Court was 
of a Different Opinion, and cited £2. Ayray’s Cafe 11 Rep. The 
laft Ching endeavoured to be paved by the Plaintiff, was there 
Cuftom. Ju ower ta da that, much written Evidence was pro— 
duced, and one living one, Che living Cvidence owned, that 
He never knew Butchers pay Faeign Fine Money, neither vid he 
ever know any Foretgner pay tt, living within the Liberty ana 
but of the Borough; and that Freemen’s Witvews were always 
thought to be erempted, during their Midowhosd. Che Judge 
faid, that be thought thefe would be pretty material Exceptions 
againſt the Cuftom, as latd tn the Oeclaration. Wut whar was 
the teat Difficulty with him was, whether any of the written 
Evidence had proved the Plaintiffss Cuftom. Che Proot, he 
faid, was beyond Coutradtdion, that the Fozeigners have been 
fo2 along Time patt fined fo2 keeping Shop without a Licence; 
and that he agreed was very frony Chidence, that the Corpoza- 
tion Had a Right to thoſe Fines. An Aitian of Debt therefore 
he thought might be well matntained for them. Wut the Doube 
With him was, whether this Evidence would amount to a JD o00f, 
that the Coꝛpoꝛation might totally erclude Foreigners from 
ereting Shops arbitarily at theiv own Oifcretion. be fain 
farther, that he was far trom being clear, that the Cuttom, as 
laid in the Declaration, was geod in Point vf Law. But chat 
Question was unnecefiary to be argued now; becaule his Dpinion 
was, that the Chidence DID not maintain it, Accordingly the 
plaintiff's Countel agreed to be nonfuited, 
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Perry and Cortefoes. 


What hall N Motion to fet afide a GUrit of Inquiry, 952, Fa- 
be faid to be zakerly (aid, the Fait was, that the Plaintiff gabe No⸗ 
— tice for erecuting it before the Sheriffs of London 
— and Middleſex on the 17th Day of February laſt; but the 
of Inquiry Day after that he had given this Notice he had obtained a 
beforea Rule for thewing Caule why the Writ of Inquiry ſhould not 
Judge. be erecuted before a Judge, and that Rule he did not ferve up- 
on the Defendant till two a Clock on the fat Day. of lak 
erm, twhich was the 12th of February, and the laft Motion, 
which was made that Day, was, that that Rule might be 
made abfoluie, which, not being oppoted, the Court granted 
accordingly. On the Tuefday after, being the 15th the Plain 
tiff mabe the Oefendant Hotice, that this Crit of Inquiry 
would be executed before the Chief Juſtice on the Tuefday then 
following, which the Plaintiff did erecute in JOurfuance of bis 
Notice, and the Defendant made no Dekence. CApon this State 
of the Cale 992. Fazakerly ſubmitted it, that the Plaintiff was. 
irregular in two Relpeits, fir, in getting the Rule made 
abfolute the laſt Day of the Cerm, whereas the Rule to ſhew 
Caule was ferven but at Ctuo a Clock that Day; and in the 
nert Place, becaufe there were not eight Days Motice of the 
TUrit of Inquity being erecuted before the Judge; for one of 
the Days were not taken erclufive, which mut be done in all 
thefe Computations. As to the firfl Point, the Court decia- 
rev their Opinions to be, that the Ruie was regulariy made 
abfolute; becaufe they could not fee, that any pröbable Cauſe 
could habe been ſhewn to have prevented the Rules being 
made abfolute. Fo which Reafon, they laid, this was not like 
the Cafe of moving to put off a Criai tie lat Day of a Cerm; 
there indeed they did agree the Party mut always have a rea- 
fonable Cime for thewing Cauſe; becaufe otherwiſe he map 
be greatly Damnified, And befides in the pefent Cale they ob- 
ferued, that the Defendant did not fo much as come and pray, 
that the Gime might be inlarged fo2 bis ſhewing Caule. 
Chen as ta the fecond Wont, they aid, that na eae 

I ever 
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ever fix’D in the Notice for erecuting thefe CUrits of Inquiry 
before a Judge, the Notice ts only ih general given, that the 
Turtit of Inquiry will ve erecuted before a Jude at the Bit: 
tings; but the Day for executing it is always left ta the 
Jusges Diſcretion; and fox the fame Realon the Woue of 
the Dap neither ts ever mentioned tn thele Motices. Thep 
obferbed farther, that as this Crit of Inquiry before che 
Judge was erecuted atter the Day which the Morice twas 
given on for erecuting it before the Sheriff, the Defendant 
could be at no prejudice; and therefore thep chould have been of 
Opinion, that i the Defendant had but twas Days Motice, 
emmy hate Deen ſufficient. Accowingly the Wotton wes 
refuled. 


The King and Toms. 


O N Motion fo a new Trial inan Juformation for # Mop whar ſpall 
fante, by digginy a Ditch crofs a Curi-prke Read, Gs. be a — be 
Abney faiv, that the snfarmation fet forty, that Cime out of hor, for 
Wind there had been a Way fo. Coaches, Carts anv Car: ; Way, 
rages, leaditg from Morton-Hindmof ta the Cotwn of Wood- 
ftock, aud that by VE of Parliament there had been a Cun: 
pike etetes Upon this Cap which the Defendant Duy a Ditch 
trofs. Apon this Information the Defendant twas conviged. 
But 2. Abney lubmitted it im the lirſt place, that no Pre— 
(criptron could be laid for a (Hay fo Coaches, becauſe Coaches 
are but of a Modern Invention. We fard farther, that it ap 
peated upon the Cvidence, that there was no fuch Cowen in 
England aS Woodftock, but only Old Woodftock and New Wood- 
ftock; and that the Place intended was New Woodftock. De 
took Notice likewtle, that no proper Evidence was given of 
this being fuch a Way fez Carriages asis deſcribed fu the Tne 
formation; to2 the Evidence, be (aid, only was of a certain 
evfon, that had feen Carriages driven fometimes upon one 
art o€ the CClap, ſometimes upon another; whereas Evidence 
ought te have been pysduced of Perſons, that had atually dove 
thefe Carriages over the Cijole of it. Wut the Court veciagen 
theit Dpinten as to the fir Point, that the Preſcription ter 
fort) in the Informatton was a good JPreleription; for thep 
thourht, that a Preſcriptien for Carriages tn generat wants be 
a Preeſcription for Cuaches as well as other ſoet of Carriages, 
though Ceathes are tut a new fort of Carriages; and there 
fue the Information might well fet forth the Prxelcriptian ca 
be fox a Clap for theſe tart of Carriages as well as others, 
Ga the ſecond Point they fain, that a Cown way have va— 
rious Mames, and they thought tt a Matter proper te be left 
to a Jury, whether the Cown tn Queſtion was not known by 
the Fame of Woodstock as twell aS New Woodftock ; and fo Judge 
Page, tho tried the Caule, fad, that be direteu the Jury. 
Gnd as to the lat Joint, Judge Page faid, that Cvidence wag 
given bp one, that lived upon the Road between Morton-Hind- 
moit anD Woodftock, that he had feen Carriages Dove fram 
Morton-Hindmoft to His Moule, and the nert Woming roe 
om 
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Vide ante 4o. 


fram bts Deule and dove ta Woodftock, which the Court thought 
undeniable Cvidence. Judge Page {aid liketvife, that there was in- 
Deed one Dbyetion taken by the Defendant's Countelat the Crial, 
which he aliowed them, and that was, that the Proſecutoꝛ would 
have gtoen tn Evidence a printed Paper of an At of Parlia- 
ment relating to this Curnptke ; but the Aé was not printed 


by the King’s Printer; and for that Reaton he would uot allow’ 


It to be read. Wut the Act, he obferved, was a publickh At, 
made to be fo by the Parliament ; and therefore there was no 
Occafion for producing it. Che Chief Juflice too declarev 
Hs Opinion to be, that that was a good Dbjetion to the 
Soranins the At. Upon the Wihole the Court retuled the 


Lofeild and Bankcroft. 


Ms Strange now moved for Judgment for the Plaintiff. He 
DID antee, that the Exception taken on account of its not 
being laid inthe Declaration, that the Ciows were related of 
the Plaintiff, muft be fatal. Wut fill, he hoped, there would 
be enough upon this Recon to intitle the Plaintift to bis Judg⸗ 
ment, De laid, there were ſeveral Counts in the Declara- 
tion, in three of which the Cos are laid over various 
Mays ; and then the Declaratton charges, that the Defen- 
Dant wilfuliy and malitiouflp intending toa charge the Plaintiff 
with Felony on ſuch a Day and Pear crimen feloniz ei impofuir, 


& Poftea eodem die & anno the Defendant took up the Plaintiff 


and carrted him before my Low Mayoz, charged Him there 
mith the Felony, and my Lod Dayo? diſcharged him.. Che 
Juty upon this have given a Gerdict fo2 the Pläintiff as to the 
two laſt Counts, and acquitted the Defendant as to the others. 
So that, be fad, the ſingle Queftton, which he hould offer to 
the Court, was, whether, behdes the thee Counts for the 
ows, there are not tho other Counts; and if fo, the 
Plaintiff will be well intitied to bis Judgment. Mow as ta 
that be fubmitted it, that the Cdio2ds crimen Feloniz ei impo- 
fuit made one Count, and the Cliowg Et Poftea, &c. made the 
other. Che Taos Ex Poftea, &c. contain a Charge of itteif, 
which will well fupport an Aiton ; and therefore that map weil 
be confidered as one Count intirely tndependent of the fo2- 
mer. However upon looking upon the Poftea ft appeared, 


- that the Jury had erprefsiy found the Defendant gutity as 


to one of the Counts for the Cows; and therefore Ap. 
Strange agreed, that the Judgment Mould be arrefted, which 
Was ACCoWwingly Done. 


1 Harris 
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Harris and Myers. 


O* Motion to fet alive a Gerdict, Wy. Agar faid, that in Mi- what that 
chaelmas (Tacatton the Defendant received Notice of Crtal nor be said 
for the firft Sitting in Hill. Cerm, which was the ri Dap of | be * e004 
Feb. but on that Dap received a Countermand, with a Continue pao? 
ance of the Notice of Crial for the fecond Sitting, which was 

of the 7th of Feb. On the sth he received another Counter- 

mand, with a Continuance for the laft Sitting, which was on 

the roth. On the oth he received a Countermand fo2 that Itke- 

wile, with a Continuance for the Sitting after Cerm; and 

then the Plaintiff baounht on the Caule, and the Defendant 

made no Defence. Accowinglpy the Court made a Rule ta Hew 

Cale, and afterwards made it abfolute. 


Winter and Morehand. 


M*: Denifon moved on the Part of the Defendant, that the How far che 
Plaintiff might be obliged to make up his Declaration Court wit 
with a tpecial Memorandum of the laft Day of Hill. Cerm, and Plaintiff to 
not generally of Hill. Cerm, as otherwife he would D0. $H2 make up his 
the Plaintiſff, be fatd, did not fue cut his Will of Middlefex, till Declaration 
the och of Feb. returnable the laſt oN of that Term; and in Hithsipecial 
Fat, the Defendant had tended the Plaintiff his Money, be- gi” 
fore the Cucina out of bis Writ. Wut tf the Memorandum was 
made up of Hil. Cerm generally, the Defendant would not be 
able to bave the Benefit of his Cender, Accegdingly the Court 

made a Rule ta thew Caule. Vide Poft. 


Lomax and Holden. 


AX Iſſue out of Chancery being to be tried at the War this How fara 
Term, Loyd Chanceliog direted that the Pidintittf and Ts! st Bar 
Defendant both Mould move this Court, that the Jie mighe povea for 
be changed, and tricd in a feigned Ation, which the Parties ac: cin itueis’ 
ccowingly did. Wut the Court (aid, that it was again their joined. 
Rules to allow a Crial at War to be moved for before Iſſue 

joined. Accordingly they vefuled the Motion. Vide Poft. 


The King and The Inhabitants of Drakematft. 


4 tee Matter coming on again, Judge Lee (aid, that He had Vide ante gg. 
looked into his Motes of the Cale before cited of the Cown 
Of Marlborough. Che Dilpute, he obſerved, there was about a 
Pooꝝs Rate made upon St. Mary’s Pariſh, within that Corpora 
tion. De DID agree, that the Certiorari was granted tn that 
Cale; but afterwards, upon Motion ie Rule fo2 granting the 
Certiorari was diſcharged. And the Realon given by the Court 
in — 4 was, that the Poo, might greatly ſuffer ahr 
ox. II. 0 
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of a Waintenance, if thefe Rates fhould beremoved. Fo2 which 
Realou the Court oblerved there, that the Parties ought ta be 
ieft to their oydinary Remedy, in Cafe a Diffrels is mave for 
the Rate. arco inete the Court was of the fame Dpinton 
tn the poefent Cafe; and the Rule for hewing Caule was dif 
chatged, Vide Poft. 


Blakeman and Goff. 


On Reie to ſhew Caule, why a Certiorari ould not be quaſh⸗ 
ed fO2 tts being teſted Roberto Eyre, whereas it ſhould have 
bern Roberto Raymond, 992, Fazakerly {ubmitted it, that the 
Certiorari tight be amended; but Mr. Parker obferbed on the 
Other Side, that it could not, becatfe the Fault was in the 
Cefie of the Writ, and for this Purpoſe cited 1 Lev. 2. Accar- 
ingly the Court was of thefame Dpinion; upon which 92. Fa- 
zakerly moved fo2 a new Certiorari. But the Court fatd, tt ts well 
known, that the arty ts never intitled to a ſecond Certiorari ; 
anv tn the metent Cale the Deſign of thig Certiorari was ta re: 
erie a Judy ment ; tor which Beaton they neclared, they would not 
grant «a fecond ta tnfozm their Confciences, as they fometimes 
Bo. And Loy Raymond obſerved, that in the Cale of Ward 
and Stokoe Low Chief Juſtice Holt refuleots amend a Mrit 
of €tro2 fingly for that Beafon, becaule tt was to reverte a 
Judgment; acCowingly the Rule was made ablolute. 


Jones and Doe. 


a Cjetment baught tn this Court for Lands lying in the Coun: 
ty JPalatine of Lancafter, 952. Reeves moved foz Liberty to 
plead to the Jurisdition of the Court. De apprehended, he faiv, 
that uch Wation was neceflary; becaule th Cietments the De- 
fendant can piead nothing but the General Jiſue, without Leave 
of the Court, not even the Plea of Antient Demeſne. And he- 
fubmitted tt, that the Court would grant tt, becaule he conceived 
the Coutt had granted the like Motion in the Cale of Thruftour 
and Holdfaft, Trin. 3G. 2. {uch Plea too was attually put tn in that 
Cale, in Purluance of it, and the Parties refed under it. In 
oder then to ſhew that the Lands in Queftion lay in the Countp 
Palatine, he peaduced the Declaration, by which they were dee 
ſcribed to ite in Com’ Lanc’. Judge Page Doubted, whether the 
poducing fuch Declaration was Cutficient without an Afidavit ta 
verify that the Lands fay within the County palatine. De did 
agree, that all the Lands that were Part of the Countp of 
Lancafter, in Edward the Fourth's Cime, were made Part of the 
County Palatine; but it did not appear to Him, but there 
might be other Lands added to the County fince, which would 
not be art of the County Palatine; fo2 which Reafon he 
thought it requifite, that an Afivavit Hould be made, that thele 
Lands Were Part of the County Palatine, Che Chief Futtice 
Fatd, that after the Cenant has entred inte the Rule to contets 
Leale, Entry and Oulter, he did agree, the Cenant could pleaa 
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no Plea but the General Iſſue, without Leave of the Court, 
but as he had not Done that pet, be could not fee but that the 
Cenant micht plead what tea ie ſhould be advifed to. And tn 
the Cale of Thruftout and Holdfaft he doubted, whether the Court 
fain any Ching moe, than fet the Party pleadas he thall be 
adviſed. Accowingly the Court thought that the Rule made tn 
that Cale ought to be looked fo2; and in the mean Cime made 
a Rule to whew Caule. But a few Days after the plaintiff ait 
continued, on Payment of Cofts. 





Machin and Elliot. 


~ Sen Defendant and another had heen Security fo2 one Lan- How far a 
man, a Priſoner in the King’s Beuch at the Cime when Ircement . 
Machin was MBarthal, m oder for Lanman’s having the Benefit Ml! be Mi 
of the Rules. And for that Purpote the Defendant gave a the srt Day 
Warrant of Attayney to confets a Judgiment ta Machin; acca: of the Term, 
ingly the laſt Day in Hil. Cerm fat, the Court upon Wotton, wrar mati be 
made a Rule for centring up Tudyment uponit. Chee Days said to bea 
after Cerm the Ploaintiff ſigned bis Judgment; and tn the Cla: good Tefta- 
cation took the Defendant i Crecution, by a Teftarum Capias, tum Capias. 
notwithttanding at that Cime no Capias into Middlefex had been 

{ued out, though now indeed fuch a one twas produced. 22. Ket- 

telby upon this moved, that the Crecution might ve (et alive ; 

and {nlifted, that as be had a Rule of Court to produce, bp 

which it appeared, that the Judyment could not be entred up 

till the laſt ODay of Hil. Cerm, the Judgment that was entre 

up in Purfuance of it, could bp no Weans relate to the firtt 

Day ot that Cerin, as mm other Cafes tt does; for that would 

be to aver againſt the Recows of the Court, Foꝛ which Rea- 

fon be fubmitted it, that the Capias tnta Middlefex could onip 

have been tefted the iaft Dap of that Cerm, returnable the firſt 

of this, in over to found the Teſtatum upon it. Wut befides, 

he obferbed that in Fad there was no Capias into Middlefex at 

all taken out to found the Teftatum upon at the Cime of the 
Execution, and that, he fubmitted it, was another Irregula— 

rity. Gut the Court were of Opinion, as to the firft Joint, 

that this Rule of Court could not alter the general Motions 

of Law, of ail Judgments relating to the firft Day of the 

erm; for which Keaſon thep were of Opinion that the Capias 

in London, beating Ceffe the firft Gap of that Cerm, returna- 

bie the lat, was regular enough. And as to the Cime of tung 

out that Capias, thep ſaid, they would not inguire into it; a 

reguiat Capias into Middlefex was produced before them, and thep 

{would not eramine inte the Cime of obtatning tt. Jn the Cam- 

mon Pleas they (aid, it was well known, that the Orginal is 

Often (ued out after the Cirit of Crroa bought, Accordingly 

the Court retuled the Motion. 


The 
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The King and Lofeild. 


How far the O*% Rule to ſhew Caufle, why an Jnfoxmation ſhould not be 
Court will granted again the Defendant fo2 a Libel, 992. Fazakerly 
grant an In- fain, that the Fait was, that the Defendant had brought an 
formacion 1, Méton againtt one Bankcroft, fo2 malictoufly caufing it to be 
and will not Printed it the Mews that he was guilty of Felony, and for 
leave the procuring him to be carried before the 1020 Mayor of Lon- 
Party totake don on the Suflpicion of it. Jn that A#ion the prefent De- 
his Remedy fendant tecovered 1100 .. Damages ; and upon this he put tt 
PediGenent, ita the Jews, That Barkcroft had confpired to charge him with 
this Felony, that in Vindication of his Character he had brought an 
Adtion againft Bankcroft for fo doing, and had recovered 1100/. Da- 
mages againft him. 952, Fazakerly Obferbed, that every Cio 
contained in this Advertifement was true; and though the 
Truth of it could not be juftified upon pleading, pet he ſubmit⸗ 
ted it, that it was a Reafon why the Court ould not tn 
terpofe, but leave the Party to his owinary Remedp. Ate 
cordingly 992. Strange, who was of the fame Side, obſerved, 
that the Court was of this Dpinton in the Cale of The King 
Vide ante and Bickerton, cited in the Cafe of The King and Dormer, 
Vol. 1. 13. Eafter 1727. Wut 952. Fazakerly carried it even farther, ano 
ſubmitted it, that the Advertifement was no Libel at 
all, noz punithable in any Wanner whatloever. He fatd, 
it is well known, that when a Cerdi& ts obtained anatnt a 
Wan for lying with anothers Wife, fuch Piece of Mews is con- 
ſtantly put tn the JDapers, pet an Aion for the Scandal was 
never attempted to be ought. Wut the Court laid, that the 
prelent Advertifement has talfip reprefented the Fae; fo Lofeild 
DID not bing his Aton fo2 a Conſpiracy, but fo2 Bankcroft’g 
malitioufly charging bim with Seley and a Conlpiracp 
requires an infamous Judgment. Chey fad farther, that 
they well remembered, that this Adbvertifement was publifhen 
jutt before the Trial; and ft might be of Dangerous Conkes 
quence to allow of fuch Practices, which might tend to influence 
Juries. Judge Lee (aid too, that the Court was of the fame 
Opinion as to this laft Point tn the Cale of The King and Cham- 
bers. Accowingly the Rule was made abfolute, Vide poft. 


Palmey and Swan. 


arid fer a Attorney having bought an Aéion upon twa Bonds gt: 
ace ches ven bp the Oefendant November faft, in Gatisfakion of a 
anAtrorney’s Bill OF Late Charges, 2. Strange mowed, that the Plaintiff 
Pill hall be Might Deliver in a Will, that tt might be refer'd to the Water 
taxed, not- to be tared, and that in the mean Cime all jpP2oceedings might 
aterm Sh be ftaid. De fatd, that after an Attorney has had bis Will pata 
tained « se- Him, the Court will eben grant, that the Bill may be taxed; 
curity for bis AND therefore there was much ftronger Reaton for granting the 

Money.  Aotion tn the pretent Cale ; which the Court accordingly did. 


r Anony- 
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Anonymus. 


A Mandamus twas mobed fo2 ta be direded to Sir William Dud- 

ley, a Juftice of Peace, to {wear in two Perſons Contta- 
pies, who were chofen at the Leet, but were not peefent in 
oꝛrder to be ſworn there. “Cwas fatd, the Seſſions could not 
appoint the Conftavies in this Cafe ; becaufe the Leet had. 
Gnd the Conffables could be ſworn no where in this Cafe, 
but by particular Juttices ; to which Purpoſe was cited Salk. 175. 
Accoꝛdingly the Mandamus was granted. 


Wintét and Morchand. 


Ms Harper came now to thet Caule, and faid, be could 
tot oppofe the Memorandum being made up of the oth of 
February, which was the Day the Will was fued out on; but 
in the Rule Dawn up the Memorandum was ordered to be of 
the 12th, which was the Day the Will was returned on; and 
that, be fubmitted if, was not right. Foꝛ tt might happen, 
that the Gender was made hetween the oth and the 12th, pet 
certainly the Defendant ought ta have no Benefit from tt. 
But the Court fatd, the Will, that muft be filed to warrant 
the Alteration of the Memorandum, cannot be filed but of the 
rath, fo2 till the the Defendant was not in Court. Foz 
whith Reafon the Bemozandum cannot be made but of the 12th. 
Gud tf upon this the Defendant ſhould plead hts Cender ante ex= 
hibition’ Bil’, and the Fat ſhould be, thatthe Tender twas between 
the oth and the r2th, the Plaintiff may reply this, and help 
himſeif that Way. Accordingly the Rule was made adblalute. 


Williams and Willis. 


Erjeant Chappel moved to fet afive a Verdict; becauſe the 
Fue was tried by a Cales, whereas it could not ve fo by 
Law, in as much as there bad been a Rule obtatned for a ſpe— 
tial Jury. De (aid likewiſe, that (everal of thoſe, that din ap- 
pear of the {pectal Jury, were not fummmened at all by the Sbe- 
riff, as they ought ta have been by the Statute of Welt. 2. 30. 
neither were their Wames in the Body of the Diftringas, as they 
ought to have been by the Statute of York, but were annered 
bp Cay of a Wanel to the Diftringas. And to ſupport this Fat 
he appealed to tie Motes of Judge Lee, Wha tried the Caufe, 
and obferved, that the Oefendant made no Defence. Judge 
Lee faid, that he believed the Fat was, as the Serjeant had re- 
oe, it; but, becaule theſe were only Come Objetions taken 
y the Countel, when the Jury tucre ſwearing, he did not great: 
iy attend to them. Che Court fad, that thete Fats were pro- 
per to be made out bp AMDavit; tor which Realon they direst: | 
ed the Counfel to move this Batter again, and thithin a few 
Daps, Afidavits of this fort tucre produeed, and then the Court 
made a Rule ta ſhew Caule. 
Vor. II. Li Chap- 
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Chapman and With. 


ae — Azan in Replevin Had been removed up into the Com- 
ene mon Pleas by Recordare, and the Ciniverfity of Cambridge 
thaca Wrie came there and Demanded Conulance; the Court of Common 
of Error J Dieas Bver-ruled the Claim of Conutance, and gave Judgment 
may be a- in the Beplevin. A MUrit of Crroz upon this was bought 
mended. in this Court; but in the CWirit of Erroz the Judqment was 
only fet out tobe ad grave Damnum of the Party in the Action, 
and not of the Antverſitr. UApon which 952. Reeves now moved, 
that the Writ of Error might be amended by adding the Cows 
and alfo to the Damage of the Chancellor, Mafters and Scholars of 
the Univerfity of Cambridge ; and Cited the Cite of The Sword-Blade 
Vide Vol. 1. Company and Edwards, Hill. 1730. tubere the like Motion wag 
— ae Accowingly the Court made a Rule to thew Caute. 
ide polt. 


Chapman and others the Affignees of Woodward againft 
Preftland. 


How far the N Rule to ſhew Caule, why the Defendant ſhould not 
pee O habe four Days Cime to plead after the jolatntiffs have 
Time for the Delivered back a Book of Accounts, which thep detained from 
Defendant's the Detendant, 992, Filmer aid, that this was a Caſh-Book, 
pleading till ty (which were entered all the Dealings between Woodward 
re iH ana the Defendant, weit with the Hand of the Defendant, 
backs Bo, and therefoze pooper to he made ule of again him up- 
to the Defen- OW Evidence, Me DID agree, that there was a neneral Book 
dant which Of Accounts kept by Woodward, Which ts always copied from 
the Plaintiff thefe feveral Cath-Wooks ; but no Wart of that Book fs fiened 
pes gor in by the Defendant, and therefoze it could not be made Cie of 
s Cufody. onaingt bim upon the Crial. But 992. Strange on the other 
Side (aid, that fince the Plaintiffs have had this Book, they have 
made feveral Entries th it in their own Hands cut of the 
General Account Book; and therefore it would be very ertra- 
owinary, that they Hould have tt in their Power ta give this 
Wook tn Evidence. De latd farther, that thev have attually 
taken a dire Copy of this Wook lince thep have had tt tn their 
Zoſſeſſion; and therefore that twill be fuffictent Evidence. He 
took Notice likewile ; that this Wook was only lent them at 
firft, and not they refule to return it. be fad ton, that he 
well vemembered a Cale where one of the Parties took away 
the Papers belonging to the other by Ctolence from him, and 
the Court put off the Crial, which was to habe been at the 
one upon that Occafion, Accordingly the Rute was made ab- 
olute, 
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Cock and Wilkins. 


M: Harvey moved, that the Crial in this Cale might be vow far the 
put off till the Plaintiff Hhould pay the Cofts of a former Covrtwill 
Motice. Che Court agrecd, that they grant thefe Wotions in Peo# a Ti 
Ejekment, hut fatd they do it in no other Adion, upon which ine” 
the Motion was refuſed. 952. Harvey then ſaid, that tt would be piainciff has 
but a fruitiefs Ching to pray an Attachment againſt the Plain⸗ paidcheCors 
tiff, becaufe he abfconded, fo that he could not be ferved with of » former 
it. Tpon which the Court fain, that pou may have a Rule, that Nove 
Service at his laſt Place of Abode map be a good Service ; and 
accordingly that Rule was granted, 


Petty and Hulley. 


Me Parker moved to quaſh aScire Facias to aſſign Erros, be⸗ How far the 
caufe tt was returnable at a general Return Day, where: ory rire 
as the reft of the Proceedings were at a Dap certains and (ald, Facias to af- 


that the like Wotton was granted tn the Cale of Heaton and fign Errors. 
Wills. Accowingly a Rule was made to thew caufe. Vide Pott. 


Philips and Grindel. 


‘Give of the Bail was ferved with a Scire Facias, returnable what tall be 
the fitft Day of this Cerm, on the 22d of April, the other {id ro be « 
on the 2ath; the atl were not able to take the Principal tii goers” 
the 26th, which was the ft Day of the Cerm, and then too it principal. 
was fo late, that they could not furrender him in Court, but ; 
DID ſurrender Hint that Day before Judge Probyn at his Cham- 

bers. pon which Motion was now made, that proceedings 

upon the Scire Facias might be ftatd ; accordingly the Court made 

a Rule to thew Caule, Vide Pott. 


With and Chapman. 


R. Strange came now to fhe Caule, and ſaid, that the Sta- vide ante 

tute of 5 G. only warrants Amendments af CMirits of 15° 
Error in thofe Keſpects, wherein the Cirits of Error vary from 
the Recow; and tn the Cale before cited of the Amendment, 
there was fuch Gariance. De (aid farther, that tn the preſent 
Cale it does not at all appear, that the Gniverſity ever intended 
to bing a Writ of. Crro2, 02 gave the leat Juftruticus about 
it. SE thep vid not give fuch Inſtructions, tt would be very er- 
traordinary, that the Aniverſity ſhould be allowed te came now 
and pray that the Crit of Crre2 might be amended, and they 
made [Parties to it, when the Defendant below was Colelp at 
the Erpence of obtaining tt. Fo which Realon he ſubmnttted 
It, that there ought to be an Afhidavit of that Fad, that the nt 
verfity gave Inſtructions to the Curlitez to make out the ape 
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of Error, as well as the Defendant. Me took Motice likewiſe, 


that the Judgment for difallowing the Conuſance, and the 
Judgment at laſt piven were intirely diſtinct the one from the 
other; and therefore diftint CUrits of Crro2 ought to have 
been brought upon them. Wut 992. Reeves on the other Side 
fain, that the Statute of 5 Geo. provides, that Mrits of Erraz 
fhail be amended for Clariances 02 other Deten whatfocker, De 
{aid likewiſe, that if the Court ſhould be of Dpinton, that ſuch 
an Afivabit as has been mentioned, was requifite, he believed, 
that could be ecafily got; for the principal Intention in binging 
this (Grit of €rro2 was to determine, whether the Court of 
Common Pleas have given a right Judgment tn diſallowing 
tie Conufance. And as to what was fad about beinging twa 
Cirits of, Erro2, he fubmitted it, that the binging this one 
upon the patnctpal Judgment was Cufficient ; fo2 the whole Re- 
cord twill be before the Court by this CUrit of Crro2, and in 
this TUirit of Erroꝛ the Court will take into Confideration, 
whether the Conuflance tas rightly diſallowed, 02 not; fo2 if 
it was not, the whole Judgment muft be reverſed, fo the Court's 
below not paving hada prcper Jurtsdiction. Che Chtet Juftice 
fatd, that he thought tt might be proper to have an Afivavit of 
the Fat, that the Cniverfity did give Inftrugions fo hanging 
the Writ of Erro.. Me fatd likewiſe, that he did nat tee but 
a CUrit of Error might have deen brought inſtantly, upon dif- 
allowing the Conulance; and if fuch C(Urit of Erroz had been 
bought, be knew no Keaſon why this Court could not have pro⸗ 
ceeded, and have given final Judgment upon the Werits of the 
Gition. Che Court however agrecd, that this Matter deferven 
farther Confideration; and therefore enlarged the Rule, Vide 


Poft. 


The King and The Juftices of Willingford. 


R. Taylor moved to quaſh a Writ of Mandamus, founded 

upon 3 & 4 W.&M. 12, (13) requiting Juftices at a ſpecial 
SHeflions to tign a Rate fo2 reimburſing Surveyors of the High— 
ways, forits not being Certain enough. Che Court faid, the 
Cime f02 teturning the Crit was out; and therefore thep 
would not quafh it upon Motion; if there be any Faults in tt, 
the Party will habe the Wencke of it upon the Return. Chep 
DID agree Indeed, that they ſuperſede CUrtts after the Cime fo2 
retuching themis out, and that without requiring a Weturn ; 
becaule that is Dawe quia erronice emanavit. But 992, Fazakerly 
faid, that the Court Does even guatl thele Cdirits after the 
Cime foz returning them fs out, before the Return is filev. 
Che Court ſaid, that was only for groſs Faults. And Judge 
Lee Declared, that tn the Cale of one of the Jnturance Coim- 
panies, be well J— the Court refuſed quaſhing one of 
thefe (Utits, without a Return, after the Cime fer returning 
it was out. AccoWingly the Wotion was retuled. 
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The King and Smith. 


. 


HE Lefendant habing been bought up by Habeas Corpus Whena | 
from Oxford Gaol, and Motice having been given ta the -mmimen 
Judge of the Court of Oxford, wha committed him, that he yoons Ha- 
would move to be diſcharged, M2. Strange took Ceveral Crcepttons peascorpus, 
tothe Return. Jn the firft Place, he fatd, the Commitment was how far the 
fo2 the Defendant’s not giving 1000 Pounds Wail to the an- Court will 
fering a Complaint in Caufa Injurie, Mow he obferved, that Boe 
the Commitment ought to have tet forth, that there was an Ak⸗Euover. 
fidavit made of the Caufe of Aitions being 1000 Pounds, in 
ower to the juſtikying the Court below, tn holding the Oeten- 
Dant to Bail info great a Sum; fo2 he Cubmitted it, tf that 
Court had any Right to held Wail at all; the Statute that has 
been made fo afcertaining the Bail, muſt ertend to that Furit- 
didion as Weil as to others. Wut he inſiſted upon it farther, 
that that Court had no Right to bold ta Bail at all, Che Civil 
Law is the Law which that Court proceeds by, and by that Law 
there is no Right of holding to Bati whatſoever. He latd like— 
Wife, that be apprehended the TUows in Caufa Injurie were 
Words tntirely of an uncertain Signtfication. They will er: 
tend to an Cjetment as well as to other Aitions; and tn an E— 
jetment that Court has no Jurisdiion. Chele Objections, he 
obferbed, might be made to the very Foundation of the Com: 
mitment, Gut then be ſubmitted tt tn the nert Place, that 
the Commitment ts wong tn Joint of Form; for by the Com- 
mitment the Wedel of the Guiverfity ts only odered to take 
him and carry him to Gaal. No Oirettion is hereby given to the 
Gaoler to receive him; no2 Does tt appear what Gaol he was to 
be carried to. Accordingly the Court diſcharged him. 


Leonards and Warren. 


N Debt on Bond, the Ocfendant pleads a Releale of all De- Whar thal 
mands; the Plaintiff replies by Proteſtation denying the Deed, be Mid to be 

and farther fets fo2th quod non Relaxavit the fatd Demand by the — 
KReleaſe {et forth, et hoc petit quod inquiratur per Patriam. Co this —— ‘ne 
the Defendant Demurs, and ſhews for Caute, that the Plaiutiff rejcate. 
has neither confefled noz denied the Deed of Releale. Co lup- 
port the Replication, 952. Hollins cited Yel. 24. Cro. El. 889. Salk. 
138. But the Court inclined to be again him; however, o2- 

dered this Batter to ftand over. And the nect Day be moved 
to diltontinue upon Payment of Cots. 


Vor, II. Mm — Midget 
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Midget and Tirrel. 


How far the 1 ait Indebitatus Affumpfit, the Plaintiff had Delivered his De- 
Court will claratton befoze the Effotn-Day, but all was in Paper; and 
aiveLiberty upon this 992. Kertelby moved fu2 Liberty to adda new Count, 
Cone may 92. Monday fata, that the Rule of the Court was, that the 
be laidin the Plaintiff Mall not add a new Count after the ſecond Cerm tg 
Declaration. Obet ; Lut before the ſecond Cerm ts aver he map. Accordingly 

the Court made a Rule to ſhew Cauſe; and afterwards made 


it abfolute, 


Anonymus. 


Vide ante 75. —719 Matter coming now on again, 952, Fazakerly fain, 
that be apprehended clearly, that the two Dverleers ap- 
pointed by the Jultices at the Seflions, had no Authogitp to ine 
quire into any Erection of a Curnpike made tn Kingfton Town; 
kor the ereting it within the Cown, is the fame Ching ag tf tt 
Was eveted five Wiles beyond the Cown, a Watter intirely out 
of the Power of the Cruftees, tor which they are punthhable bp 
Way of Jnditment, as for a Mulance. Fo2 whith Bealon he 
ſubmitted it, that this Adt Done by the Crufiers, could not be 
coufidered as an Abute of their Authority, of Which the twa D- 
verſeers could take Conuſance; and conicquentiy, all that the 
Seflions Have Done in Purſuance of tt, mut be votd likewife, 
Accowinglp the Court was of the fame Dpinivn; fo the Rute 
was made abfolute for quathing the Orders, Wut at the fame 
Cime the Court declared, that the other Dbjetion, which wag 
before made, in relation to the Inſtices making an Ower upon 
the Sheriff to abate this Curnpike, they thought would avail 
very little; and the Cale of The Queen and Wyat, Salk. 380. which 
92. Reeves ſaid was Determined Trin. 4 Ann. was cited by him 
as a Cale very ftrong fo2 that Purpoſe. 


Hornbey and Carleton. 


Vide ante. M:: Abney moved no, that the Rule for ſhewing Carle, 
‘A whp the Dwer of Seflions Mould be quathed, might be 

diſcharged; and {aid, that he believed it was fo clear a Cale, 

that the Setttement of Martha D’Anvers was not at Hornbey, 

that the Counfel of the other Stde would not oppote it. 992. 

¥ates faid, that the Attorney of the other Side had not been 

a him lately. Accordingly the Court diſcharged the Rule 

111. 
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and Morrice, 





GC Brjcant Chapel moved that the Plaintiff's Imparlance might How far the 
be ftruck out of bis Replication, and that the Defendant Corr vill 
might have a Week's Cime for delivering back the Paper— dela 
‘Book. We laid the Defendant had pleaded a ſpecial Plene Admi- oh trapar- 
niftravit, and that neither at the Crme of erhibtting of the Will, lance mallbe 
nor fince, he had Affets beyond rooo Pounds, which are liable truck owr. 
to fatisty the Demands fet forth in the Plea. Chis Plea was 

put in fat Term; the Plaintiff tmparis ta this, and tyen tn his 
Replication fets forth, that the Oefendant han Aflets, cither at 

the Cime of exhibiting the Wil, o2 finer, beyond 1000 Bounds; 

und fo concludes to the Countty. CApon this the Serjeant ob- 

ferven, that if the Plaintiffis Imparlance food, the Tews of 

the Iſſue wouldrelate to this Cerm, whereas they ought only 

to relate to the Cime which the Oefendant has pleaden them on. 

He (ald farther, that the Plea contained thee hundev Sheets 

of Paper; and therefore would be very neceffary that there 

fhould be alonger Cte for returning the Paper-Book, than ts 

allowed by the Rules of the Court tn owinary Cafes. Che 

Court faid, that the Jmparlance mut be ftruck out; and the 
Defendant may well juftity returning back the Paper-Wook, as 

up wong; and then, by the Rules of the Court, the Detene 

Dant wil have four Days for returning the Paper-Book, after 

it is delivered him again. They fatd farther, that bp this Jue 

the Defendant will not be confined to the era Sum mentionea 

in the Plea; and though moe whould be proved to be in bis 

Hands, pet tf thep do not amount to more than the Demands ict 

orth im the lea, the Defendant mutt Habe a fGerdick. And fo 

they (aid it was held in the Cale of Parker and Hatfield, Salk. 311. 
Accordingly the Defendant returned the Paper-Book ta the 
Plaintiff inspen Court. 


The King and 'The Inhabitants of Uxeter. 


Erjeant Birch came to fhew Caute, why an Dyder of Selling, Vide ante 
diſcharging a Rate made upon the arith of Uxeter at farge, 123- 
fhould not be confirmed; the Juſtices at the Seſſions being of 
Spinion, that the Cotwnthips of Craiton, Drakemaft and Strongton, 
being Gils within the [arith of Uxeter, ought to relieve their 
jon feparatety, at large by themfelves. Che Creeptions taken 
to the Der were, that thele Cownſhips were not within the 
Statute of 13 & 14 Ch, 2. 12,21. and faz this Purpoſe was cited 
2 Lev, 142. 3 Keb. 422, 539. Jt was fatd farther, that admit: 
ting they were within it, pet fill it ought to have been adjudged 
in the Der, that the jParifh of Uxeter was fo large, as that 
the Poor could not have the Benefit of 43 Eliz. Jt was obferved 
lixkewiſe, that the Appeal was wong, it being fram all the 
—s- Townfhtps jointly, whereas there thould have been a diſtinct Ap- 
| peal from each of the Cownſhips. And likewiſe it was infifted 
upon, 


| 
| 
| 
| 
| 
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upon, that in an Appeal from a Rate the Sefions can only con- 
fider the Cquality o2 Inequality of it; and cannot trp the 
Wounds of a Cownſhip tnit. Che Counfel sf the other Side 
fad, that the Wate of Stokelyn and Dalton, Hil. 10 Ann. as a 
Cate very firong tn Favour of them. however, tovxk a Dap 
to fhew Cauſe. Vide Poft. 





— Champion and Osbaldiſton. 

in the Com- 

— Or Rule to thew Caule, why a Capias ad fatisfaciendum ſhould 
— not be quathed; the Erception taken to it was, that te 
Bench, what WAS ſued out Upon a Judgment of the Court of Common 
fhall not be Pleas affirmed tn this Court, and made returnable at a ge— 
faidto bea eral Return, whereas the Proceedings tn the Adion below 
pore — were all at a Dap Certain; accordinglythe Rule was made ab— 


on fuch folute. 
Judgment. 


Petty and Hulley. 


Vide ante R. Marfh came now to ſhew Cauſe, and fait, that be did a- 
gree, that when CUrits of Erro2 have been bought upon 
Judgments in the Court of Common jPieas, and JP2ocels in 
thofe (Urits of Erroꝛ made returnable in a Different way fram 
the Proceſs in the Court of Common Pleas, fuch Prꝛoceſs has 
been fet afide for that Reafon. And that was the Cale of Eadon 
and Wills, Pafch. 12 Geo. 1. before cited. Gut in the prefent 
Cate, the (Urit of Crroz was upon a Judgment in the War- 
fhaifea, where the JOroceeding was by Platũt, which ts in the 
jrature of an Oꝛiginal; and therefore he Cubmitted it, that 
it Was tight tn the Court above, that the jP0cefs whould be 
made returnable there tn the fame Wanner as in Proceedings by 
Druginal. Wut M2, Parker on the other Stde fatd, that the Jd2a- 
celts in the Court of Marhhallea ts always revurnable at a Dap 
certain; fo2 which Caule, he apprehended, that this Cale was 
Within the Keaſon of that cited, that the Preoceſs bere ſhouid 
be returnable fo too. He faid farther, that the Scire Facias wag 
made teturnable a die Pafche in quinden’ Dies, whereas it fhould 
have been quindecim. Che Court fad, that the Procels, which 
was returnable in the Warthalfea in this Cale, was mave re- 
tutnable at that, which ts the common Return-Dap tn that 
Court ; fo2 they have no Difference between one Return anv 
another; and therefore the JP20cels here ought to be returna- 
ble at that, which is the common Return-Dap in this Court. 
Chen as to the other Exception, they fat, quinden’ was a 
HOD Abbreviation fo quindenos; and they did not fee why that 
ite not verp right likewiſe. Accowingly they Difcharged the 
Rule. 


I Billingfley 
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Billingfley and Taps. 
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i yee Plaintiff arrefted the Defendant by Ciirtue of a Capias How far an 
tefted the laſt Day of lat Cerm, returnable the fir Day Appearance 


fhall curea 


of this; and that four Days before the Cette of bis Driginal, pong i, 
which was on the 6th of April. Apon which 2. Strange moved, proces, 


that the Plaintiff might be obliged to give Oyer of fuch an O- 
riginal, as Would warrant the Peoceedings, o2 elle that_the 
Moceedings might be ffaid. 952. Fazakerly on the other Stde 
fatd, that Cirits iſſuing out of this Court can only be tefted tn 
Cerm-Cime, though iſſuing out of Chancery they map; for 
which Keaton, though the Ouginal tn this Cale bore Cette in the 
Gacation, pet there was a Meceflity that the Capias fhould bear 
Cefte in the Cerm before it. And he laid, the Court has beer 
of this Dpinion before in the Cale of Andrews and Dingley. 
Che Court faid, that regularly one Part of the Proceſs ought 
always to bear Cefte upon the Return of the other; and that 
was Held fo in the Cale of Bradley and Banks, Yel. 204. But pet 
they thought, that an Appearance would cure fuch Dekect. and 
had Done fo in the Cale before them; fo2 which Reafon the Court 
refuted to make any Rule, Vide Poft. 


Wifh and Chapman. 


MS Reeves noW poduced ſuch an Affidavit as was required, 
and therefore moved, that the Rule might now be made 
abfolute for the Amendment. Wut 152. Strange on the other 
Side argued, that Hill this Amendment wag out of the Intent 
of the At of Parliament. Che Oefet befor the Ack, he faid, 
was, that Writs of Crro2 were hrought, that would not re- 
move the Recowd up, and when a great deal of Cime had heen 
{pent tn eramining the jPoceedings of the Court below, 
then the Plaintiff tn Error would difcover, that bis Urit of 
Error had not removed up the Recow, and conlequentiy that 
_ the Court above Had no Authozity to affirm the Judgment. De 
would then move, that his own Crit of Erro2 might be quath- 
ed; and eramine tuto all the Proceedings again, by binging a 
newone, Chis was the Octet which the Parliament intended 
fo remedy; and this was the Detect which muff be underſtood 
by thofe Uiods tn the At, Gartance 02 other Defek whatſoever. 
He then obſerved that the preſent Crit of Erroz was fufficient 
to remove up the Recaw; and the Diffintion fo2 this Purpoſe, 
he apprehended, was, between leaving out of the Citic of Er— 
r02 Dart of what is in the owginal Reco, and adding to the 
CUrit of Crro2 moe than is in the oginal Reco; the firtt 
Sort of Witits of Erroꝛ, he fubmitted it, would remove up 
. the Recow,; the fecond he agreed would not. Che Court fatd, 
— that they did allow the prefent CUrit of Crro2 had removed up 
- the Reco, and that the principal Miſchief befor the A& was, 

Inthe Cates where Writs of Crro2 did not. Wut fill thep 
thought that ought not to binder them from giving Relief tn 

Vor. II. — Nn — other 


Vide ante 
130. 
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other Cafes, where the THows are general encugh for that 
Purpoſe. Accordingly the Rule was made abfolute. 


How far the Anonymus. 

Court will 

grant an In CNErjeant Belfield moved fo2 an Infoꝛmation againſt one Delameer, 
formation  Y aayor of the Cown of Helfton, for aflaulting a Farmer, 
efor afer- TOWING down His Com, and hindering him Ceiling in the 
ringhis WDarket, under JOretence that be would not pap his Coil. 
Right ina He fad, that the Court would not allow of fuch a violent 
pone and Peoceeding in a publick Bagiitrate’s alerting a Rinht. Ac— 
Manner. COdtiniy a Rule was made to ſhew Caule. Vide poft. 


Anonymus. 


How far the Me Fazakerly moved for an Information agatnf sone Of 
—— born, fo2 pᷣꝛinting a Libel refleing upon the Portuguefe 
Frmaion. Jews, that lately came ober, in charging them with being 
or nor, Quilty of burning a Laftard CHild begotten by a Choflian on 
for a Libel, the Body of a Jewiſh Toman. He fad too, that feveral Jews 
oe habe been infulted by the Mob upon this Occafion. L020 Ray- 
scledted on Mond fad, that he believed the Court could do vothing in this 
by it Matter, by Reafon that no particular Jews couid be able tu 
ſhew to the Court, that they tere potnted at moe than any o- 
thers; and thought that Loo Chtet Juftice Holt was of this 
Opinion tn the Cale of Orm and Nut. however the Court 

made a Rule to thew Cauſe. Vide poft. 


The King and Beamond. 


How far tne Or Motion to make a Rule abfolute for an Information 
Court will faz a Riot, 2. Fazakerly faid, that He had not Affidavit 
grant an In- againtt Afidaitt, and owned that then the Rule was to make 
fora Root the Rule abloiute, that the Fat might be tricd. Wut ſtill he 
fubmitted it, that the Court would make tt Part of the Rule, 
that nO Woceedings fhould be upon the Information, till the 
Batter of Right, which was in Question, was tried in a 
feigned Ation. Che Chief Juſtice faid, that he has known 
Low Hole refute ta try an Inditment, where a Right was tn 
Queſtlon; and Judge Page fatd, that he has known Lo20 Trevor 
refule the fame. Accowdingly the Rule was mate ablolute ; 
but fuch Claule was added toa it, as Has been mentioned, 


Billingfley and Taps. 


Vide ante HE Defendant had fince the laff Motion Demanded Oyer 
137: of the Capias, and pleaded, that he was arrefied upon it four 
Days before the ſuing out of the Drtginal, but had not verified 
this Plea bp Atidavit. Apon which 2. Fazakerly moved that 
the Plea might be fet akde, and that with Coffs, as being a 

$ gain 
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aint the Opintonof the Court. Che Chick Jutice aid, that 
pe thought, that the Defendant was well intitied to Oyer of 
the Capias, but that he could not have Oyer of the mean Pꝛocefs 
without Having Oyer of the Original one, and that he pad not 
Demanded, Accordingly the Plea was {et alive with Coſts. 





Eads and Mafon. | 


R. Taylor moved ta make a Rule abfolute for the De— vow far che 
fendant’s having Liberty to withdraw his Plea of the Court will 
eneral Jue, and plead another Plea of a Cender, Wy. sive Ubery 
oreton (ald, that he was ready to thew Caule, and fubmit- gaibewicn- 
ted it, that the Court han never gone fo far, and that thep drawn. 
would not go fo fat in this Cale efpecially ; becaule Fue 
was already joined, and Wotice of Crial atually yiven. Che 
Court however were of Opinion, that the Rule was proper; 
accowingly upon Payment of Colts and the Defendant's a- 
greeing to accept hort Notice of Crial made tt abſolute. 


Afh and Mathews. 


O*% Rule to het Caule, why Judgment in Efexment vow far the 
fhould not be fet alide, 952, Monday informed the Court, Cours will 
that on the laff Dap of every Cerm he keeps a Ceparate Tidement i 
Paper, in which he enters Down the Minuets of thole Motions, yjedment 
that ate made that Day for Judement in Ejeltment, and on payment 
within a Day o2 two after be makes out that Paper in Form of Cots. 
fit fo2 Attontes to come and perufe; but the Botions of 

this Sort, that are_made in the other Parts of the Cerm be 

takes Down tn this Common Paper-Book with the ather Woti- 

ons, and at bts Leilure after the Cerm he generally makes 

‘gut a particular Paper of them too. On the 34 of February 

laff, Wotion was made tn this Caufe for Judgment in E- 
jetinent ; within two Days after the Cerm the Defendant's 
Attorney came and fearched tn the Paper ef Cyekments made 

out for the laſt Dap of the Cerm, and finding no Wotion 

made that Dap in this Caule, he did not enter tnto the common 

Rule te confels Leate, Entry and Dufter; and upon that 

the Plaintiff figned his Judgment. 952. Floyd upon this ſaid, 

He did agree, that the Judgment was ſtrictly regular; but pet 

as this was gwing merely to a MDiftake tn the Defendant's 
ae be fubmitted it that the Court would fet it afine ; 
efpecialiy as the Octendant has ioft the Wenefit of making a 

Defence at the Crial. Accowingly the Court made the Rule 

abfolute upon Payment of Cofts, 


\ 


Throgs 
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Throgmorton and Smith. 


When an E- 7 N Gjexment 992. Strange inoved, that the Leffo2 of the Plain⸗ 
jectment is I tiff, being an Jnfant, might nominate a good Leffee to the 
broveht bY Plaintitt, 02 elle that Pöceedings, might be fai. Che 
how far the Keafon for making this Motion, be fatd, was, that otherwiſe 
Court will there would be no one, whom the Defendant could recover hig 
dire& that @gfts againf. And the fame Ching, he oblerved, was done in 
the —— the Cale of Noke and Windham, Eaft. 12 Geo. 1. 992, Abney on 
por osod fe other Stde faid, that he Cubmitten it, this Wotion was 
Leffce in or- intitely needlels ; fo2 that, as be apprebended, the Leſſor of 
der tobe an- the Phaintiff would be obliged to pay Cofts. be took Notice, 
fwerable for that in 2 Leon. 217. it is Held, that an Infant may make a 
the Cols of Heate to trp a Citle. And in 3 Keb. 347. is the Opinion of 
Tvilden, that this Rule will ſubject the Jntant to pay the Cofts. 
But Jüdge Lee fatd, that he well remembered the Cale of 
Noke and. Windham befoze cited, and he was of Countel in it, 
Che Defendant there moved fo2 a Crial at Bar, and likewiſe 
that the Leſſor of the Plaintiff might nominate a good iain: 
tiff; andon the Rule. to Hew Caule for that Purpoſe it was . 
the declared Dyinton of the Court, that fuch Motion ought 
ta be granted, upon which 952. Gapper, who Was one of the 
Counſel foꝛ the Leflor of the Plaintitl, confented, that the 
Leflor’s Father ſhould be made jPlaintifi. Che Court was of 
the fame Dpinton in this Cale; accowingly they made a Rule 

for this purpoſe Nifi on Saturday. 


Hayes and Warren. 


J HIS Matter coming now on again, 952, Hufley argued for 
vee T the Plaintiff in Erroz, and fatd, that the Promiſe iain in 
the Declaration only was, that Quod cum predictus querens fecif- 
fet & performaffet diverfa Opera & Labor’ pro eodem Carolo, ipfe idem 
Carolus poftea eodem Die & Anno peomifed ta pay for them, as 
much as thep Mere woth, without letting forth any Requett, that 
there was fo2 the doing this Work. He oblerved, that this. was 
a patt Conflideration, and therefore according to the general Rule 
of Law no Promiſe could be founded upon it, unleis there was 
fuch a Requeft. Jn fome Books it has been carried fo far as to be 
Held, that, though there was a Requeft made by the Defendant 
that the Conlineration ould be periozmed ; yet, when once that 
Conſideration is paft, that can be no Conkderatton Cuficient 
to fupport a future Promiſe. For which Purpele he citen 
3Cro. 741. But he ſubmitted it, that in ail the Woeks itis 
Held, that, wherever fuch pat Conſideration is allowed, at 
icaft there muft be a Requeſt laid for the Perfozmance of tr. 
Gnd fo ts it held in 1 Roll’g Abr. ar. Pla. 1. Cro, Eliz. 442 
3 Leo.gr. and of this Dpinton Judge Powel declared himfelt ta 
be mn the Cafe of Cowel and Sir Thomas Coke, Pafch. 11 Ann. 
952, Strange on the other Side argued, and (aid, that he did a- 
gree, that wherever the Conlideration pat concerned the Be— 
a nefit 
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nefit of a Stranger only, a Requeft ts neceflary to charge the 
Defendant. Wut wherever the Conlideration is fo the We: 
nefit of the Defendant, he fubmitted it, that no ſuch a Requett 
was neceflary, when there is an expels Pzomiſe laid in the De- 
clavation. o2 this Purpoſe, be tad, it ts held tn 2 Leo. 111. 
that tf A. pꝛomiſes B. ta pap him 20 J. in Conlideration that he 
has married As Daughter, that is good. Che fame Cate ts 
allowed in Hutton 84. It is likewile held there, that if a Wan 
poomifes another to indemnify btm for having been Watt far 
Him, that is fuficient; fo tf he promttes to give Him a hoꝛſe 
for {uch paſt Service ; and likewile tt fs held there, that if a 
Wan pꝛomiſes a Carpenter, that in Conlideration of his having 
well built pis Deute, he will pay Him 51. that is good. Gnd 
the puncipal Cale there is of a Man's promiſing bis Servant 
to pap him fuch a Sum tn Confideration of his farthful Ser⸗ 
hice which he Has performed him; that was Held a fuffictent 
Conlideration; and Judgment given fo2 the Plaintiff. He ithe: 
wife relied upon Raymond 260, and fubmttted it, that the Cale 
cited bp the other Stde out sf 3 Cro. 741. could not be Law, 
Me oblervben farther, that as this Declaration was tatv, the 
Confidcration did not appear to be pak at the Cime of the 
Pꝛomilſe; Foz the Promiſe fs laid to be on the fame Day with 
the Conkderation ; and the Law will admit of no Frattons in 
a Day; for witch Purpoſe he cited Latch 150. and 1 Roil’g Rep. 
414. Ano fubmitted tt in the laſt Jolace, that there was a Re- 
queſt {ufficientiy fain; fo2 the Cork is {aid to be Done for the 
Defendant, and if the Oefendant Had not odered it to be 
Done, tt could no moze he fatd to have been Done foz him than 
fo2 a Stranger ; it ts laid Ithewile, that proinde the Plaintiff 
deſerved of the Defendant fo much, and that the not paving 
this by the Defendant was to the Plaintitk's Damage, which 
could not be, ik the Cork had not been Done at the Detendant’s 
Requeſt and Approbation. Wut he thought, there could be no 
Doubt, but this Oeclaration mutt be fullicient, fince there ts 
Fudge ment by Nil dicit, and the Statute for the Amendment of 
the Law has extended the Statute of Jeofails to thoſe Judy: 
ments as well as others. Che Court declared, that thep 
took the Rute of Law to be, that no paft Confideratton is 
fuffictent to fupport a tublequent Promiſe, uniels there was 
either a Requett of the Party cerprets ozimplied at the Cime 
Of performing the Confideration. Same Ais, they fatd, were 
of fuch a Mature as that the Law would imply a Requett, as 
the being Wail fo2 ane, curing one’s Child of a ſudden Sicknels, 
performing the art of a Servant, &c. and therefore tn thoie 
Cafes they din allow, that a fublequent Promiſe might be 
well founded upon fuch paft Conflideration. Chey did agree 
likewile, that where there was an erpeels Requelt at the Time 
of the paft Canfideration’s being performed, that might mi all 
Cates be ſufficient to ſupport a ſubſeguent Promiſe. And there- 
for the Chief Fuftice fatd, He could not agree the Cafe cited 
dut of 3 Cro. 741. to be Law. Wut in the pefent Cale the 
Gé Done by the Defendant was by no Deans of uch a Mature 
ag to be tufficient fo2 the Law to create a Requeſt upon tt ; 
and therefore an erprels Requeft was neceflarp to have been 
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Vide ante go. 


How far the 
Ecclefiatti- 
cal Court 
fhall nor 
have Jurif- 
diGion in a 
Suit for a 
Rate for the 
Repairs of 
the Church. 


iD. They (aid then, that they thought there was by no Means 
— ives Requett {aid in this Cafe; and however this Declara- 
tion might be fuffictent after a Clerdit by the Common Law, 
they were of Dpinion, that this was by no Means fo ftrong a 
Cale upon a Judgment by Nildicic. Fo2 this Purpole Judge 
Lee fatd, that be well remembred the Cale of Colliers and Low- 
ther, Pafch. 1713. where the Diftinéion taken by the Court upon 
this Statute for the Amendment of the Law was, that all fuch 
Defeks werecured upon Judgments by Nil dicit, as were Cured by 
the foxmer Statute of Jeofails upon Judgments after a Cerdit, 
but not {uch Defe#s as were Helped by Cerdits at Common 
Law. Chep faid likewife, that they thought this Confideration 
muft be a paft one, as laid in the Declaration, by Reafon of the 
(Uo Poftea. Accowingly reverfed the Judgment untefs Cauſe. 


Goodtitle and Pettoe. 


i fe Chick Juftice delivered now the Relolution of the Court, 
and fatd, that they were unanimeoufly agreed, that the De— 
fendant bad no Citie, upon Account of there being no Contt- 
Deration arifing from her, which the Covenantoz could have any 
Benefit from; though they did agree, that tf the Covenant han 
been to the Cle of the Mie in Fee, and then the had appointen 
the Defendant to have taken Benefit of the Ale, that would have 
been good. De fatd, that thep were agreed likewiſe, that the 
Plaintif— had a good Citle, upon Accaunt of the Perſon being 
afcertained in the Deed, whom he claimed under, and confe- 
quentiy an Aberment of a Confideration may be Well allowed, 
which be map take Benefit from; and its being ſtated hy the 
Cate, that the Fat was, that he was Mephew to the Cove— 
nantor, they theught, that was a fufictent Averment of a Con- 
fideration. De oblerved, that their Refolution was founded 
upon Bredon’s Cale, and Mildmay’s Cale tn 1 Rep. and in Har- 
—F rs in rr Rep. Accoꝛdingly Judgment was given for the 
Aaintiff. 


Hall and Godley. 


On Rule to ſhew Caule, why a P2ohibition ſhould not ve 
granted ta the Ccclefiattical Court, 952. Fazakeyly fatd, that 
the Suggeſtion lets forth, that the Plaintiſf below has itbera 
upon a Rate, by which the Inhabitants of the arith of St, 
Clement’s tn Haftings, that lived there in the Pear 1729, are 
required to pay a cettain JOound Rate towards the Building 
of a Church, that was finifhed in_the Pear 1736. Che Sug: 
geſtion farther fet fot), that a Sutt was intituted in the 
Court of Crehequer, by the (GGorkmen, again ſome of the Jn- 
habitants, wherein there was a Decree again thote Inhabitants, 
and the Kate farther ordered, that the veit of the Inhabitants 
ſhould be Contributory towards the Crpence of that Suit; anv 
upon that Part of the Rate the Libel was founded iikewiſe 
Cipon each of thele Parts of the Libel, 992. Faxakerly fubmit- 
ted it, that the Eccleſiaſtical Court bad a Furtsdigion. Wut 
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the Court was of Opinion, that they had not; 


Buckle and Brown. 


for Crophy-Woneyp, ſuppoſed to be due upon the Statute of Attorney 


The King and Pexley. 


M& Kettleby moved to quath an Indictment, tried before the How far the 
Juftices at Hicks’s Hall, ayaint the Defendant for taking Seffions have 
above 5 JOouNDS per Cent. and fubmitted it, that upon none of ro Juricic: 
the later Statutes which have made it illewal at Different Cimes, pro 
to take above 8 Pounds per Cent. 6 Pounds per Cent. and 5 Jndi&ment 
Pounds per Cent. the Juffices at the Seſſions have Jurisdiction, on the Sca- 
tho he did agree, that upon the Statute of Hliz. which makes tutes rela- 
it ullegal to take above 10 Pounds per Cent. thep have, and faz tios toUſury. 
this Purpoſe He relied upon 2 Salk. 680. Accowingly, the Chiet 

Juttice ablent, a Rule was made to thew Caute. 


When the 


Mitchel and King. Defendant 


pleads in A- 
batement 


je an Ation in this Court, the Defendant pleaded, that tie thaythePlsic- 
Plaintiff had impleaded him for the fame Caule of Aéten tn cr. 
the Court of Common fleas, which Aion in the Court of ocher gion 
Common Pleas was commenced before the Suit began in thig againt him, 
Court, and Was Mill tublifting at the Cime of the Pilea. Upon —— yet 
this the Plaintiff replied Nul tiel Record; and a Dap being now Saree ae 
niven to verity bis Plea; be produced an Entry of the CUrit Of caus, with 
Quare claufum fregit upon Record, with an Afinavit, chat the the prefent 
Plaintiff ſued cut this Crit, in oder to Declare agsinſt him one, and the 
for the fame Caule of Aition ag this was fucd again birt, Planet 
Which $2. Agar fubmitted it, teas fufficient. Wut Junge Page, bo omie; how 
the Chick Juſtice ablent, veclared, that the Plaintiff could not far the be— 
be fatd to habe impleaded the Defenvant, til be Declared again’ fendane 
Him; accowinglyp was of Opinion, that the Defendant had fatied — — 
of his Reco; and thereupon was awarding a Refpondeas Oufter. yo ie 
But 992. Bootle Junior fubmitted it, that as Iſſue was joined pow fara 
upon Nul tiel Record, andthe Defendant hadfatled upon the Crital, Perfow hall 
the Plaintiff was intitled to final JudIgment. Judge Page fais, pot be ſaid is 
that be was not of that Opthisn, though be agreed this weula — 
habe been fo, if the Iſſue had been tried by the Country, Mowe agicnciithe 
EVEL has declared. 
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ever, nave the Plaintiff Liberty to fign what Judgment be 
thought proper, at hts Peril. 





The King and Bowden. 


Whene Coa, R. Pilfworth moked to quaſh an Dwer of Juffices made up- 
vidion is on the Statute of 7 & 8 W.6. faz its not betny fet out in 
mace neon the Droer, that there had been a Demand made of the Cithes 
7&8w. re- before the Application to the Juftices. De (aid itkewtle, that 
latingto §=—- the Party ought to have ftaid twenty Days after the Demand, 
Tithes; how before he applicd to the Juftices; and this ought to have ap- 
farfachCon neared in the Order iikewile. Accordingly, the Chiek Justice 
be faid to be abfent, the Court made a Rule to thew Caule. Vide Poft. 


good, or not. 





Perington and 


How far Me’ Abney moved for Judgment in Ejectment upon an Afida- 
— vit of Service of the Copy of the Declaration in Hill. 
rs Le Term fat; the Reafon, why thts Motion was not made before, 
moved for be fatd, teas, that the Defendant til now inſiſted upon Hts JPa- 
the fame Dlleme, But 992. Strange objeited, that the Court never allows 
Term, that of thele Motions but in the very Cerm which the Declaration 
the Declara- {3 ſerved in; and he aid it might be realonable ta make the 
iri! Tenant fearch one Cerm to fee, whether he t9 obliged to enter 
into the Rule to make bimfelf Defendant, but it would be un- 
reafonable to make bim fearch longer. Che Court too was of 
the fame Dpinion; accordingly dilallowed the Watton. 


Salter and Williams. 


How far the ae a Rule to thew Caule, why the Judge of a Hundred Court 
Court of VU thouid not be obliged te give Judgment; the Chie Jutice 
Benth can. laid, that be never knew a Rule made upon uch an Oecafion; 


notmakea Dut a Mandamus was the proper Remedy; accordingly tt was 
Rule et. diſcharged. 


a Judge o ; f es . 
an inferior Court, to give Judgment in aCaufe which is depending before him. 


The King and Paterfon. 


When a Mo- T HE Defendant having been indicked fo2 an Affault, and con: 
tion is made keſſed the Juditment, $152. Fazakerly moved that he might 
feng ihe Pe ſubmit toa ftmall Fine, Gpon which 952. Scrange produced Afi- 
fabmit toa) davits, that this Affault was upon an Officer in the Execution 
fmall Fine, O€ Dis Dffice, Wut 992, Fazakerly ſubmitted it, that thele Afida- 
what Kind of BITS PrObed the Fas to be of a Different Mature from that charg’a 
———— in the {ndtement, and the Defendant had confeſſed no move than 
veeon fac, Wat which was charged in it; fo2 which Reafon they ought not 
Occafion. [0 be readagatnt him. However, the Court was of Opinion, 
that they well might; and they were read accordingly. 


I Howel 
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Howel and Walker. 


N Rule to ſhew Cauſe, why an Attachment ſhould not go g- Whena Mo- 

J gaint the Defendant for Breach of an Award; 992, Marhh tion is made 
objeited, that the Rule was obtained upon the Affirmation of a — ae 
Quaker, which suaht not to have been admitted; becauſe the how fee The 
end of the Attachment ts to puniſh the Defendant tua criminal Affirmation 
Manner, for a Contempt of the Court; and to ſhew that ſuch of a Quaker 
Affirmations have been atually refuted in thele Cafes, he cited ™Y be read, 
that of The King and Wych. But the Waster fatd, that thele suprore of 
Attachments iffie out of the civil Side, and the Cnd of them fich Neosioa, 
is only to recover aDutp of a civil Mature, and in the Cafe of 
one Jafper it was allowed, Che Court tea were of the fame O- 
Lee s but enlarged the Rule, that JOecedents might be 

arched, 


The Bifhop of London and The Mercers Company. 


hy ipo E Judgment of the Court of Common Pleas having Vide ante 
been affirmed by this Court; Serjeant Belfield moved, that 1° 

the Defendant in Error minht have Damages given him in Pur— 

{uance of the Statute of 3H. 7. 10. and that ta the Clalue of the 
Living. And fo2 this Purpoſe cited 1 Cr. 145, 173, and Dy. 77. 
Accordiugiy a Rule was made to ſhew Cauſe. Vide Pott. 


Anonymus. 


Everal Perſons having been ordered by the Court to attend, How far a 
and the Court having now thought tt proper that the Batter ——— 
Mould be inquired into moe üricty before the Wafter; r% 5 
Kettleby moved, that they might be committed tn the mean Recogni- 
Cime. Wut 952. Scrange faid, that upon thee References to the cance. 
Water for a more firte Inquiry, the Court always allows the 
Party to go at large upon bis own Recogntzancez though be 
DID agree, that after the Party is taken upon the Attachinent 
the Recogmzance of ather Perſons ts requifite, as well as His 
own. Accowinegly cach Party was allowed to go at large, in the 
prefent Cate, upon bis own Recognizance. 


More and Eyles. 


T Debt brought againſt an Meir upon the Bond of His Anceltor, whar tale 
the Defendant pleaded hts Infancy, and prayed, that the Pa⸗ faid to be a 
rol might Demur; but no Amdavit was made ta verity the Plea Plea in Bar, 
at the Cine of tts being put im. Apon which 992. Timothy ae — 
Barnardifton moved, that the Plea might be fer aide for this Wilts 
Reafon. Wut the Court was of Opinion that the Plea was a 
temporary Plea tn Bar, and not a Plea tn Abatement ; accord⸗ 
inaly refuſed the Motion, the Chief Juttice and Judge Lee abſent. 

Vor. If. Pp Maynard 


ee ee ee 
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Maynard and Harvey. 


How far the 7 N @ Scire facias againſt Gail the Defendants pleaded, thata 
Court will’ Capias ad Satisfaciendum twas fued out againt the Juncipal, 
Petnte and that he Wag taken in Execution on it. Che jplatntift’s 
give Oyer of Countel now fat, that if there was any ſuch CUvit, it mut be 
aWrit gq eco d of this Court, and therefoye they moved, that the 
Defendants might be obliged to give Oyer of this Uirit, am 
if they DID not, that Judgment might ve entered againk them ; 
and for this Purpoſe cited a Uke Cafe of Hunter and Wifeman. 
Accordingly the Court made a Rute to thew Caule, the Chick 


Fuftice and Judge Lee abſent. Vide poft. 14). 


Lomax and Holden. 


Vide ante. Ox Rule to thew Caule, why the Iſſue in this Caule ſhould 
not ve tried at the War, 992. Strange faid, he_Mowlds not 
oppole it, but Cubmitted it, that it muft be upon Terms that 
the Defendant will pay War-Cofis, and receive Nifi pris ones ; 
becaule he had an Affidavit, that the Plaintiff was not worth 5}. 
in all the GUorld, befides the Eftate in Queſtion. 92. Reeves 
on the other Side oblerved, that this was an Iſſue out af Chan- 
cery, which that Court had directed to be tried at the Bar, anv 
therefore this Court would put no Cerms upon the Parties. 
Gecowingly the Rule was made ablolute without impoſing 
any Germs upon the Parties at all; the Chick Juftice and 
Judge Lee abfent, 


Cole and Cockerel. 


How fara N a@ Quantum meruit fo2 Lodging and Diet fo2 the Defendant's 
Demandthall # Cdlife, which the Plaintiff Declares, that he Delivered to the 
Be — Dekendant's CUife at the ſpecial Jnftance and Kequeſt of the 
oe nar. 2? Defendant ; the Defendant pleads, that at the Cime ſuppoſed 
by the Declaration bis Cite eloped trem him ; abfque hoc, that 
the Goods were delivered to his Wife at his WRequeit modo & 
forma. Apon this Iſſue was jotnedD; and upon the Crial na 
ſpecial Requeft could be proved ; accordingly a Cate was made 
{62 the Dptnion of the Court upon this Point, whether a Re: 
quelt was neceflarp. 952. Acherly argued, that it was necel: 
fary ; and fubmitted it upon this fingle Point, that tn 
the prefent Cale a fpectal Iſſue was joined, which mut be 
proved (pecially as it ta iatd; and for this Purpoſe citer 
7 H.4. 11. and 2 Saund. 317. But the Court wes sf Opinion, 
that the Requeſt in this Cale was implied by the Law upon 
the Deitvery ; and that the Rule, that has been mentioned, does 
not ertend to fuch Chings, as the Lain implies; but to thefe 
Chings only, which the Law does not imply; accawingly, 
Judge Lee ablent, they gave Judgment fer the lamer, 


4 : The 
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The King and Lady Lawley. 


HE Defendant having heen eramined upon Interrogato- How far a 
ties fo2 a Libel publif}ed bp ber on the JPoceedinns of —— ae 
the Court, and the Waker now reporting her in Contempt, Py Pe) Pe 
992. Marth fubmitted it, that it appeared upon ber Crammation, mount ro a 
that what the did was by the Inſtance and Oireéton of her Convidion. 
Dushand, and therefore the Puniſhment ought not to be infitied 
a4 ber, but upon her Husband. But, if the Court hould be 
ot Opinion, that fhe was anſwerable for this Offence, at leat 
the Court would bail Her, ttil they could be prepared to pats 
the Judgment. Che Chief Juftice ſatd, that the Creuic that 
has been mentioned could be none in thele Dffences, though tt 
is in Felonies, And as to bailing Her, the Court Beclared, 
that a Report of the Matter was in the Mature of a Con- 
biftion, and therefore thep could not do ft, Accordingly the 
Motion was oifallewed, Judge Lee abfent. 


The King and Britton. 


HE Defendant having been indizted upon the Statute of when a Per- 
x Eliz. fo2 crercifing the Crade of a Cutler, without ha- — indict 
Bing ferved a lenal Apprenticewip. 992. Draper took an Ere Geng 
ception to it, which, be faid, had often been atiotwwed, that the Trade wich- 
Crave was latd in the Indittment ta be uled infra hoc Regnum out having 
Anglie at the Time of the At; whereas there was now no frvedalegal 
fuci) Kingdom. For this Purpoſe he cited the Cafe of The — 
King and Windgrove, Hill. 3 Geo. 2. which Wag Determined UPOM co rhe ſstatuc 
the Cate of The King and Paris, which had been before determined of 5 Eliz. 
upouthe Cafe of The King and Hog, Trin. 9 Geo. 1. @he Cafe how far tuch 
of The King and Windgrove, he fatd, was an Indittment fap Aen ae 4 
erercifingy the Crave ot a Waker. Che Cate of The King and oh. coodor 
Thompfon, he obferved too, was to the fame Puxrpoſe, and that nor, in re- 
Was an Indidment for everciling the Crade of an Jronmen- spec of its 
ger. Gnd fy that of The Queen and Robinfon, Eafter 1714. fa —— 
drerciung the Trade of a Barker, Serſeant Chappel om the pe vcrciea 
other Sſde argued, and (aid, he did agree, Chat Inditkments wichin chis 
Have been quathed upon this Exception, where the Crave, Kingdom ar 
which the Party is indDiwed for erercifing, ts net one of thefe, the Time of 
which ts by Mame mentioned in the Statute; but the Crave tre At 
which the pefent Defendant is indidted for exerctſing ts one ef 
thefe; fo2 which Reafon he Cubmitted tt, that te was unne— 
Ceflary fo have averred, that the Crade was ufed tn England 
at the Time of the Ak; becauſe the Ak itfelf bas erpreipy de— 
clared it to be fo; and therefore he apprebendev, that the 
@iaule of infra hoc Regnum fall be veyeced as Surplufage. 
€o Which Purpoſe he cited the Cafe of White and England, 
3 Salk. Gerowitngip the Court ewercd thts Watter to ſtand 
over, Judge Lee abfent. Vide poft. 


The 
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The Parifh of Northfetherton againft The Parifh of Hor- 


fington. 
Ponte ep O N Rule to ſhew Caule, whypan Oper made by two Juſtices 
moval fhall fo2 the Removal of ane John Powen, Mary his Wife anv 


be faid ro be thaee Child2en ta the Pariſh of Norchfethercon, which was at: 
conclufiveto firmed at the Seflions, thould not be quafhed ; and why an 
Wott Ddder of Seflions, ditcharning an Dyer of two Iuflices made 
"afterwards fo2 the removing the fala Mary bp the Jame of 
Mary Hellior, and four Childen, ag being Waftard Children, to 
the Pariſh of Horfington, there they were bon, ould not 
be likewile quathed; and the fatd laff Dyer of two Tuftices 
confirmed ; 992. Fortefcue ſaid, that he apprehended, the Law 
was very clear, that wherever an Der of tuo Juſtices is made 
fo2 a Removal, and that Dywer not appeated from at the avert 
Quarter-Seflions, o2 affirmed upon the Anpeal, that Removal 
is conclufive to alf the Cod. Mow he oblcrved, that there 
was fuch an Order in the pretent Cale for a Removal to the 
Pariſh of Northfetherton, which twas atually affirmed at the 
Seſſions; and therefore he {ubmitted it, that the fublequent 
Dover of two Juſtices was clearip irregular. 92, Reeves on 
the other Side argued, and faid, he Hoult not contend, but the 
Rule of Law was as has been mentioned; wcither Hould be 
contend, but the Fae really was, that the fame C(Uoman with 
three of the fame Children was fent to the laſt Pariſh ef Hor- 
fington. But he faid, upon ftating the CUhole of the Cale it 
would appear, that the arth of Horfington was the Pariſh, 
Which ought to be charged with thefe Perſons; and therefore, 
if the Werits could tn any Tap be come at, the Court would 
Cettainiy allow it. Che CAboale of the Cate, he abierved, was, 
that this Mary Hellior was Indeed marricd to this John Powen; 
but he tas at that bery Cime married to another (Uoman; 
and contequently the Marriage with) Mary Hellior Was a Mere 
Mullity ; the Childen were Wattards ; and therefore Mary Hel- 
lior and her Childen in Conltience ought to he maintained bp 
the Pariſh of Horfington, Which was the Place where her Set- 
tlement was, and the Place where the Childen were bon, 
ow the ap, in which this Der of Removal to Horfington 
might be made good, he apprehened, was, by confidering, that 
the jperfon removed by the ame of Mary Powen, and the Per— 
fon removed by the Mame of Mary Hellior, could net upon thete 
Oꝛders be taken to be the fame Perſon. Cie Court doubtey, 
whether this laf Der could be mainiatned in the Wanner that 
has been mentioned; but tf tt could in any Clay, thep ſaid, 
{t certainly Hould. Apon this Judge Probyn took twa Er- 
ceptions to the wer of Removal to Northfetherton; fir, 
that the Order was only faid to be made upon Bue Cramina- 
tion and other Circumftances ; ſecondly, that the a of the 
Children were not mentioned in it, Accowine¢ly, Judge Lee 
ablent, this Matter was owered to ftand over. Vide poft, 


I May- 
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Maynard and Harvey. 


ire Watter coming now on again upon Motion fa make Vide ante 
. the Rule ablolute, the Chiek Juſtice fatd, that he dtd nat 15: 
think, that this Cale came up to the Cale of Hunter and 
Wifeman ; f02 that was of a Judgment pleaded of this Court, 
and there indeed the Party pleading the Judgment is abliged ta 
give a Mote of the Roll which the Judgment is of, otherwiſe 
the Search minht be endlefs. Wut Catits are always upon the 
File, and the Search therefore by no Weans fo difficult. For 
which Realon, Judge Lee ablent, the Rule twas difcharged. 
Gud the Chief Juftice ſaid, as this Cale was, He Wd not 
think that the Party was intitled ta Oyer; but his Kemeny 

15 by picading Nul tiel Record. 


Wildifh avd Lunden. 


Asan in Cje&ment having been referred to the Ma— when the 
ſter fo2 Irregularity, he reported the Fat to be, that the Tenant has 
Cenant Had entered nto the Rule to confeſs Leale, Entry and — into 
Dufter ; but before Plea pleaded mave Judgment ta the Piatn- rey, 
tiff tip Cognovit AGionem. Che Landiowd upon this payed rear, Eatry 
Cthough be had not obtained a Rule to make himlelf added, and Outter, 
Defendant) that the Judgment might be fet alive. And the how fer he 
Matter reported the Pradice of this Court tobe, that, after ye 
the Cenant has entered inta this Rule, he cannot give Judg Copnovir 
ment by Cognovit Actionem; but mutt enter a Relicta Vevifica- Adionem. 
tione 5 though be DID agree, the Practice was otherwiſe in 

the Commoan pleas. Accordingly, the Chret Juſtice and Judge 

Lee abfent, the Court fet the Judament aſide. And Judge Page 

fain, that the Landlord bas a Right to make himſelf added 
Defendant, at any Cime after the Cenant has entered into 

this Rule to confels; and that, though be did not atualip 

make the Leate to the Tenant; fo ss he Hews a realonabie 
Evidence ta the Court, that be is the Perſon tn Poſſeſſion. 


The King and Bolton. 


R. Reeves came now to ſhew Cauſe, and ſaid, that he Videaare 

5 ſubmitted tf, no Certiorari would He tn this Cale ; be- 
caufe tt DID appear, that the Right of the Cithes caine tn 
Queftion, and where it doth not, the Juffices of Peace are 
made final JuBges. Fo2 which Realon he tubmitted tt, that the 
Certiorari was ImnOperly awarded. Chen as ta the Werits of 
the Dwer, he oblerved, that tt was recited tm it, that a De- 
mand of the Cities Had been mate, andthe Cwenty Gays e- 
lapſed, before the Complaint twas made; and the Adiudicatton 
Does requite the Defendant to pav Cithes for fa much Cime 
fubffrated as aforeſatd; which, be Cubmitced tt, mutt take tn the 
Gime of the Qemand, as weil as the Cime after, 2. Pilf- 

Vor. II. Cq worth 
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worth on the other Sine ſaid, that he had an AfAdabvit to po⸗ 
Duce, that the Right of Cithes viv come in Queſtion before 
the Juſtices; and that Evideüce of that Hort twas offered, but 
ft twas refuted. And as to the latt Matter, He apprehended, 
that an erpeets Adjudication of theſe Watters was reguifite. 
Accowingly, the Chick Jultice and Judge Lee abfent, the Dade 
Was quaſhed. 


Philips and Grindel. 


Vide ante M& Strange came now to ew Cauſe, and faid, that by Lam 
131. the Wail tn all Cates oundt to furrender the Principal be- 
foe the Return of the Capias ad Satisfaciendum again him. be 
DID agree Indeed, that the Indulgence of the Court has of late 
becn thewn fo far to atl, as that the Court will fiapy Pꝛo⸗ 
ceedings Poeun them, povinen they furrender the Puncipat 
before the Return ts out of two Nibils upon tia Scire facias’s, 
02 a Scire feci. But he obferven, that that Return, as well 
as all other Returns, is out by the rifting of the Court ; pet in 
the peetent Cate, he fai, the Fak was admitted ta be, that the 
Surrender was not made till the Court hav atually rofe on 
the Day of the Return. And therefore ge Cubmitted it, that 
the Surrender muſt have been out of Cime. Che Court 
too was of the fame Opinion, and fatd, that they believen 
this Point had been often fo determined. Foz which Reaton 
thep diſcharged the Rule. 


Anonymus. 
In Debt on oy Potton to julkify Wail upon a CUrit of Evrae in Deve 
rege ee upon Bond, 152, Parker (ubmitted it, that the Practice of 


mut jutify the Court was, that the atl need only juttity chemiclves in 

themfelves DOULIe the conditional Sum, and not in Double the Penal one. 

indouble the Wut the Caurt declared tt to be otherwiſe; fo2, they faid, it 

Penalty of was uncertain what the Interett Upon the Bond might amount 
to, 


the Bond. 


Anonymus, 
F ie OE Potton in the Court of Exchequer Baron Carter 
Cuntree Declared, that the Court had made an Dever thig Cerm, 


chequer will NOt ta allow of Creeptions ta be filed to an anſwer, after the 
nocallow a Oefenvant is intitley to move ta dilmits the Bill fo2 Want of 


Plaintiff to Js utlon. 
nee Pꝛoſecutio 


tions to an Anfwer, after the Defendant is intitled to moye to difmifs the Bill for want of 
Profecution. 


r ‘Term. 
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Ath and Mathews. 


R. Reeves now moved fo the Court's Diredion to the vise ante 
Wafer in Relation to the allowing Cotts. Che Plain: 159. 
tiff, be fatd, had a regular Judgment and Execution; 
and whilſt he was in Poſſeſſion of the Eſtate in Pur- 

fuance of it, be was at fome Charges about the plowing and 
Towing of the Ground; the Crpence of which, be fubmitted tt, 
the Wafter ought to allow within the Intention of the Ton 
Cofts tn the faumer Rule; o2 at leat the Court would amend the 
Rule now, and make the Cerms of it to be, that the Plaintiſft 
Mould allots for thole Expences. Che Court were of Dpt- 
nion, that this was not within the Weaning of the former Rule; 
neither did they think proper to make it anp Part of thig. Ac- 
cordingly the Wotion was difallowed, 


Anonymus. 


N Motion to file a Return to a Certiorari, direcked to the wren an ce- 
Commillioners of Sewers, the Court fatd, that in thee ser of com- 
Cates they only make a Rule to thew Cauſe; accordingly did ſo misioners of 
tn the preſent Cate, sence a 
by Certiorari, how far the Court will not dire& that the Return to it fhall be filed without 
making a Rule to fhew Caufe. 


Anonymus. 


oO’. a Motion for an Attachment again the Sheriff of Suffolk, — 
foz not returning a Writ, an AidaAvit was produced that gied as 
Hill. 3 Geo. 2 has the Cerm in which the Beturn aught to pave of tharrerm 
came in, and that Search had been made among all the Returns when they 
of that Cerm; but no fuch Return could be found. Che Chiek oushttohave 
Juſtite Doubted, whether the Ativabit was full enough, becaufe som ™ 
the Wetutn might babe come in in any of the Cerms after, 

and that would habe Ceen fufficient. Wut tt was antwered, that 

when a Return does come in, itis always ſiled ot the Cerm 

when it ought to have come in. Actowingiy the Wotton was 

granted. Pi 
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Vide ante 
148. 


Vide ante 
128, 


How far the 
Court will 
give Time 
for moving 
to change a 
Venue. 


The Parifh of Horfington againff The Parifh of North- 
fetherton. 


al pe IS Watter coming row on again, the Court declared their 
Dpinions, that the Der made upon the Pariſh of Horfing- 
ton, could not be matntatned. And though 2. Reeves fubmit- 
ted it, that tf a Man was removed by the Fzame of John, and 
that was bis meng ame, pet he might at anv Cime be re- 
moved by the Mame of Thomas, being His right Mame; the 
Court faid they took the Law to be otherwife, Fo there ts as 
much Beafon fo2 the Wari, to which be ts removed, to take 
{uch Exception to the Ower of Removal, within Cime, as 
any other. Chenas to the twa Crceptions taken by Judge Pro- 
byn upon the former Argument to the firſt Ozer, he and the cect 
of the Court now agreed, that they could be cf no Force. Foy 
as tothe Davder’s being fatd to be made_upon due Cramination 
and other Circumftances, they were of Opinion, that the (Uords 
other Circumftances ſhould be rejeted, as Surplufage; and ag te 
the Anes of the Childen being not mentioned, thep fad, the 
Juffices Have adjudged the Pariſh of Northfetherton to be the 
Place of the {att legal Settlement of the Childeen; and there- 
fore the Ages of the Children need not be fet forth. Accord— 
—— laft Der was quäſhed, and the ouginal Order con 
ried, 


The King and Lofield 


ON Rule to ſhew Caule, why the Defendant ſhauld net pay 
Cofts, foꝛ not praying a Tales at the Crial, and fo upon 
the Matter not compleatiy carrying Down the Wecow; 952. Fa- 
zakerly fatd, that the Defendant had obtained a Rule fo2 a fye- 
cial Jury, and had got a (Uarrant finned by the Attorney Oene- 
ral fo2 a Tales, which be auaily produced at the Crial, anu 
which the Proſecutor might have made ule of, 1f be had thourht 
proper, and Habe prayed a Tales upon it. be obferbed, that at 
Nifi prius tn civil Adions, where the Recow is made a Remanet, 
the Entry always ts pro Defectu Jurator’; pet theſe Coſts are 
never granted. Che lame Entry ts made upon the prelent Re- 
Cod; accordingly the Court diſcharged the Rule. 


Wills and Williams. 


IN an Affumpfic fo2 certain Coll arifiny from a Borough tir 
Cornwall; Serjeant Belfield moved ta change the Venve from 
Middlefex into Cornwall. De Card, that the Occlaration was ſerved 
but on Saturday Night lat, fe that tt was impoſſible pet to get an 
Qfidabit from the Defendant who lives in Cornwall, that the Caule 
of the Aition, if anp, did artfe in Cornwall. However, he had an 
Ahdavit from an Attorney, wha was Meighbour both to the 
Plaintiff and Oetendant, ane He ſwears chat pe believes — 
4 
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of them was ever in Middlefex fn thetr Life-Cime. Che Ser: 
jeant obferbed tao, that the Rules for Pleading would be out 
On Tuefday nert; but he was afraid, ff they bad moved fo2 
Cime to plead, tt would have been too fate after that to have 
moved ta change the Venue. The Court upon thele Circum- 
ffances made a Rule for Hewiny Caule on Thurfday feven- 
night, why the Venue ſhould not be changed; by which Cime 
the Defendant's Affidavit would be able tobe tn Cown. Andas 
to enlarging the Cime fo2 pleading, they faid, that the doing 
that would be unneceffary. For upon the Watter the Question 
is whether the Declaration ts regularly delivered, 


Doyly and Daniel. 


R. Strange moved to diſcharge a Rule for changing the How far the 
Venue from Norfolk into Effex, and that the Venue might Court will 
be lait fn Middlefex which was the proper County, upon an Brie 
Aidabit on the Webalf of the Plaintiff, that the whole Caule Leave to 
of Ation arofe either in London 02 Middlefex. be obferbhed, change his 
that the Aion bought was for Fees tn Avency Bufinels ; and Venve. 
though the greateft Part of the Buſineſs was done in Middlefex, 
pet fome of the Dffices are in London, and therefore it was im- 
poſſible but fome of the Buſineſs mut have arote there. be 
faid, that this Motion ts made before the fecond Cerm is over, 
and till that Cime the Plaintiff is intitled to move to change 
His own Venue. Foꝛ which Purpoſe he cited Sid. 442. Che 
Court ſaid, that the proper Wotton was for Leave to amend 
the Declaration upon Payment of Cofts and that would have 
the fame Effect with a Wotion to difcharge the Rule for chang⸗ 
tiny the Venue. Accowingly that Motion was granted. 


Anonymus. 


I N a Conbition fo2 building a Houle in London without JDarty- How far the 
alls, contraty to the late A# of Parliament, 992. Theed, Court will 
moved, that the Prolecuto, might have the Leave of the Court 22", 

to make up this Proſecution; but without Leave he fatd, be componnd a 
could not Do tt bp the erprefs (Uords of the Statute of Profecution. - 
18 Eliz.5. Che Court fatd, that they thought that Ax did nor 

ertend to Conditions ; elpecially not to Conditions made in 
Purluance of Statutes that were made after 18 Eliz. Accordingly 

the Wotion was refuted, 


- Vou, IL Rr ‘Bird 
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Bird and Smith. 


HE Plaintiff had baought a foꝛmer AFion as Adminiffra⸗ 
w far the 4 
— will TT to2, but tn the Declaration hat ieft Lianks for the Cime 
not ftay the gabon the Adminiſtration was committed, and fo2 fome other 
Proceedines Particũulars relating ta it ; the Detendant Bemucred to the De- 
n7 claration fo2 this Reaſon; out the Plaintiſt, inſtead of moving 
ofaformer £6 AMEND His Declaration, get Leave of the Court upon a 
one are paid. Side⸗-Bor Wetion te dilcantinue without Payment of Cofts, 
as being an Adminiſtratorꝛ. Notwithſtanding this, the Piain- 
tiff bad tince baought another for the fame Cale as the former. 
Cipon which 2. Srrange moved, that Proceedings tn tt might 
be ftatd, till be paid Cofts tn the farmer. But the Court re— 
fuled the Wotion, by Realon that an Aominiftrato2 ts a Per⸗ 
fon — by the Law from all Coſts on commenting 
any Aftlon. 


Cowel and Waller. 


Within what N Rule to Hew Caule, why an Attachment Hould not go 

——— againſt the Defendant for not performing an Award, 2. 

etc re, Mart fata, that the Fat was, that the Jlaintiff and Defendant 
Umpirage, entered inte Bonds of Arbitration the Seen gf December 

laft, fo as the Arbitrators made theit Award by the r7th of 

January following, and if the Arbitratos ſhould not make thetr 

Award within the Cime given them, then the Parties obliged 

themfelves ta ſtand to fuch Determination, as any Perſon, indi: 

ferently chofen by the Arbitrators, hould make, fo as be made big 

Octermination by the iſt of Feb. Che Arbitrators chofean Ampire 

on the 24th of Decem. and that Gimptre made his Umpiragé on 

the 14th of January. Che Queftion, he laid, upon this was, 
Cibhether the mpirage Was Hood, in as much as it was 

made thee Days before the Cime ended, which the Arbitrators 

had given them for making thetr Award tn. be did agree, that 

the Cate Of Mitchel and Harris, Salk. 71. ſeemed to be a peettp 

ftrong Authority to fupport the Ampirage; hut pet he ſubmit⸗ 
ted it, that it was Diftinguifhable fram the peefent Cafe; faz 
there the Gmpire was choten but on the very Day, in which he 

was confined to make bis Ampitage tn. He did agree likewiſe, 

that there was another Cale eraéip tn Point with the prefent 

one, which came before the Court of Common leas lately; the 

Mame of it was Ogel and Cogdel, and there the Court oid tm- 

Cline to think, that the Cimpirage was good; but till there was 
another Matter, which they founded their Judgment upon, viz. 
that an Award was pleaded tn Bar bp wap of a Satisfaiton, 
and not Payment tn JPurluance of tt. De obferved then, that 1 
thefe Cates whould be allowed to receive fuch Anfwer, as ha 

been offered, there were other Cafes tn the Books, that ſtrong⸗ 
ip inforced the Dpinton, which be contended for. And fo2 thts 
Purpoſe be cited one reported 1 Leo. 32. and Raymond 206. and 

another tn Salk. 70. 992, Theed argued too of the fame — 

4 ut 
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but, beſides inforcing the Point of Law that has been men- 
tioned, took an Erception to the Afidavit upon which the Rule 
was mane, that the Cows of ft only were, that the Deponent 
faw the Umpire fign, feal and execute the Umpirage, bearing Date 
the rath of Fanvary, without taping, that he faw him execute it on 
that Day. 52. Wirley on the other Side fatd, that tf this €r- 
nog SAN to the Atidavit Hhouid have any eight with the Court, 
it would be unneceſſary now to mo into the Argument upon the 
pont of Law, However he ſubmnitted tt, that the Court would 
allots of a Cupplemental Afidavit, and would not requite, that 
the original Botton Mould be made de hovo. Che Court de- 
clared the Erteption to the Atidbavit to be a fatal one, and ard, 
that they never allow a ſupplemental Afinavit, but where a 
WBattet of Fae Wants Confirmation; but here the material Fak 
has been tot at all wei to. Chey obferven then, that it would 
hot be neceſſary to Declare any final Opinion as to the Point 
of Law; however, they fain, they were all fatisfied, that the 
Ampirage tithe be mantained. and ne tot only upon the 
ãuthortty of che Cates that have been allowed; but upon the 
Authortty likewiſe of Roll’s Abr. 262. (5). and Sit Thomas Jones 
165. However the prelent Rule was dticharged, 


Anonymus. 


FOHE Oefendant having been bought up by Habeas Corpus, se far 4 
9H2. Strange moved, that He might be dilchatged, upon an ror nan 
€fception taken to the Comtuttment, that tt only charged him be taid to be 
— EEE three Juſtices of JOeace tn the Execution good, nor- 
of theit Dffice, without tpecifping what be ſaid 02 did, in order withttanding 
that the Coutt map judge, whether it amounted to an Inſuit Ome. Urcer 
oꝛr not. 952, Marh on the other Side fatd, that he himſelf ante gecriping 
took the fame Ertception in the Cale of the Judge of the Court the Fak tor 
Of Twynman, and 92. Juftice Page in the Chick Juſtice's Abfence which the 
pbet-tuledit. Accordingly the Court did fo tithe pretent Cafe, Party was 
ana the Ocfenvant was only batted. — — 


Burry and Perry. 


19 — Matter coming now on again, the Court declared vide antes 
their Opinions, that the Tows were Aitonable in them: 113. 
ſelves; and to2 xe Keaſon the ſpecial Oamage could not 

intitle the Plaintiff to full Cots; atcodinglpy the Rule tag 
diſcharged. 


Jacobs 
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Jacobs and Crofley. 


TheCertain- PN Affumpfit the Plaintiff Declared, that the Defendant agrecd, 
ty in a Plea I in Confideration that the Plaintiff would transfer to him fo 
on — many Shares of Stock tn the York-Buildings Company, that the 
—J— Defendant would pay him after the Rate of 111. 7s. per Cent. 
the Place Upon transferring the fame immediately after the Opening of 
whichthe the Books. Che JPlaintift {ets out that the firft Day fo2 trans- 
Tender was ferring ater the Opening was the 29th of February, that the 
made in. Houle called the York-Buildings Houfe, was the ulual yPlace fo2 
transterring the Stock of the Company; and that the Hours 
from Chee to Five inthe Afternoon, was the uſual Cime for 
that Purpoſe. Che Plaintiff then avers, that he was preſent 
at the Maule aforefaid on the 29th of February, all the Cime be- 
fore the Dour of Chee till after the Hour of Five, ready to 
transfer the Stock to the Lefendant, but that no one was there 
readp on the part of the Defendant to_recetve the fame. 
Che Plaintife farther Declares, that the Defendant has not 
paid the (aid Woney, nor any Part thereof, in Purſuance of his 
Contrat, which he lays to his Damage. Co this Oeclaration 
the Defendant puts in a general Demurrer; andthe Exception 
taken to tt by 952. Fazakerly twas, that the Cender ought not to 
have been {aid at the Houle yenerally, but in that Part of tt, 
. where the Books are kept for making Cransfers. De obferved, 
that in Cafe of Cender of Rent fora Piece of Ground, the 
Law was known to be, that the Cender mut be made at the 
Oate belonging to the rece of Ground; fo in Debt for Rent 
fo2 a Houle, the Law was known to be, that the Cender mutt 
be made at the 002 of the Houle, and therefore he ſubmitted 
it, that in the pꝛeſent Cale the Cender ought to have heen made 
in that Part of the Moule, where the Wooks are kept; for that 
Is the moft noto2ious Place in this Cate, as the Oate and the 
Dooꝛ are the moft notorious Piaces tn the other. Che Court 
fatd, that thep Did agree, that the Cender ought to have been 
made in that Part of the Houle where the Docks are kept; 
but upon this Declaration they would not intend that there 
were anp other Parts of it. A Houle, they ſaid, ex vi termini 
finnifies noching but fome Building; and it may be a Build— 
ing of one Room only, as well as of more. Judge Page faid, 
if the Cender was to have been made at Guild-Hall 92 Weftmin- 
fter-Hall, it teould babe been enough ta have laid in the Decia- 
ration, that the Cender was made at Guild-Hall 02 Weftminfter- 
Hall, without faping it was made at the Doo2 of the all, oz 
any other particular Part of tt. Che Chief Fuftice obſerved 
too, that if the Defendant had pleaded the General Tue in 
this Cale, the Plaintiff would have been obliged to have proved 
his Cender in that very particular Part of the Heule, where 
the Books are kept. Dowever the Court thought this a Wat- 
ter poper to be farther confidercd of, Vide Poſt. 


4 More 





More and Gates. 


N an Affumpfit the Defendant pleaded the Statute of Limita- when the 

tations; to which the Plaintiff replies, that he Cued out a Scare of 
Sill Of Middlefex in Hill. Cerm, with an Intent to declare in Pe” 
this Aéion, and that before that Cime the fir Pears dtd not in- wharthell ba 
cur; the Defendant rejoins, that though by the Courle of the taidro bea 
Court, a Bill of Middlefex ts {uppoted to iſſue only in Cerm- good Re- 
- Time, pet in Fat this Will of Middlefex tras not fued out till es oui 
the 2oth of March following, at which Cime the fir Pears were pow far an 
incurred; and to this the Plaintiff demurs. 952. Draper aArGUCD averment 
on the Wart of the Plaintiff, and fubmitted it, that the Court may be ab 
would not allow fuch Averment out of the Reco, as that ee — 
which the Defendant has attempted; and fo2 this Purpoſe cited ———— 
the Cale of Jones and Burnet, in the Common Piras, Paſch. oF fuing out 
5 Geo. r. An Affumpfit was there bought by the Plaintiff, as a vill of Mid- 
Indorſee of a Pꝛomiſſoꝛy Mote, ayaint the Oefendant, being dlctex. 
an Attowney ve the Court, by Crit of JOrwvileme ; the Deken— 
Dant pleaded, that the Attachment iflued the 12th of February, 
and that at that Cime the Mote was not indorſed bp the Plain⸗ 
tiff; the Plaintiff replies, that In Fat he Did not fue the At- 
tachment cut till the 25th of March, teſted the 12th of February, 
and that the Indorſement was before the Atreft. Apon this 
Cale the Court was of Opinion, that no fuch Averment could 
be taken, and thereupon they awarded, quod Breve caffetur, as 
being {ued out before the Ctime. 952. Denifon on the other Side 
argued, that Wills of Middlefex and CUrits of Laticat were diſ— 
tinguiffable from other Pꝛoceſs; a Will of Middlefex has na 
Ceite to it, and a CUrit of Laticac map be ſued out before the 
Caule of Action, though the Party cannot be arvefted by it be- 
fore; and foz this Purpoſe cited 2 Cr. 561. and 2 Keb. 198. AS 
to the Cate of the Attachment , be oblerved, that that was con: 
fidered in the Common Pleas to be in the Mature of an Orginal. 
—— the Court odered this Matter to ſfand over. Vide 
Poft. 


The Bifhop of London and Lewen and 'The Mercers Com- 
pany. 


R. Fazakerly came now to thew Caule, and (aid, that he Vide ante sg: 
ſubmitted in the firft place, that no Damages ought ta 
be given in this Cale, becaule the Statute ſpeaks only vf ſuch 
Trits of Crraes ate hyought merely for Acration; but this 
cArit of Err appeared to be hought with the Intent of having 
the Opinion of a Cuperto, Court in a dificult Batter of Law. 
However, ik Damages ought to be given at all, he Cubmitten 
it, that the Quantum of them ought to be only the Intereſt of 
the Damanes and Cols recovercd tn the Ation helow. Che 
patron, be obferved, was the only Perſon before the Court to 
pay any Oamages ; the Damage ta the Patron can only arife 
Vou. IT. Sf from 
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ftom bis being kept out of the Woney which he twas intitlen 
to by the former Recovery ; the Patron has nothing to po with 
the mean Pꝛofits of the Living; thep tetany to the JO2efentee 
from the Juttant of his Pyelentation. For the (ecuring them ta 
the Preſentee, the Statute of 28 H. 8. 11. has appainted, that 
whilſt the Rinht of Pelentation ts under Conteſt, the Living 
hall be put tuto the bands of SHequeftrators, Che Sequeftratars 
are bound by that Az ta account to the Pꝛeſentee fa? all the mean 
Pꝛofits, ercept fuch as are allatteu fa2 the pzoviding a Curate. 
So that if the Datron was to recover that, which ts found to be 
the Calue of the Church, tn Damages, he would recover Satts- 
fatton for that which be was not intitled to; and 992, Lewen 
Would accaunt fo2 that which be never teceibed. Serjeant Belfield 
and $52. Strange atgued on the other Side, and faid, that thep ap- 
pehended, the Court would nat enter tuto an Inquiry of wha 

the Intent was tu bringing the Writ of Error. Che Cyent of 
the Cirit of Error ts the onty Rule to Determine the Intention 
of the Parties by; and as the Event hasbeen aaa the Plain 
tiffs tn €rro2, it is realonable they thould pay the Damages. 
Chen as to the Quantum of the Damages, they ſubmitteß it, 
the proper Rule to yo by was the Geiue of the Church which is 
feund, and as there were thee Pears tpent between the Com- 
mencing the Writ of Errar and the Determining of tt, there 
ought, to he thee Cimes that Catue given. Chey oblerven, 
that there was a real Damage to the Defendants tn Erroy, be- 
fides that of thetr being kept out ef their Maney, viz. that thep 
could not Have fol the Advouſon in the mean Cite. Git 
Advowlon is Afets in the ands of the Heir of the Patron, 
and the Statute of Weftminfter 2. 5. Has appointed, that the 
Patron tall have Damages faund for yim according ta the Ga- 
iue of the Church. Che Court oeclaren themlelves perp clear 
in Opinion, that ſome Damages ought to be given ia this 
Cale; but the Chief Tuttice in particular fatd, that be was not 
fatisficd they ought to be according Co the Calue of the Living, 
Doweder, this Watter flood over, Vide Pott. 


Anonymus. 


ON Rule ta thew Caute, Wwhy the Gaoler of the Caunty of 

Liecefter ould nat deliver over the Poſſeſſion of the Pꝛi⸗ 
fouers, and of the Gaal, to one whom the prelent Sherk pad 
uppemited ta have the Cuftony of them; 952. Abney fatv, that 
wahy of the loners were committer th the Cuſfody of fgo- 
mer Sheriis; fo that till thole Sheriffs Had atigned them 
over to the prelent Sheriff, he tubmitten it, the pretent She- 
rift had nothing fa BO With them. De obfervea farther, that 
admitting the foxmer Shertits ſhould make tuch afigument, 
pet fill this Court would Da nothing tn an Afar of this Mae 
ture, by way of Motion. Anw of tyis Opinion, He laid, the 
Core was in the Cale of one Stafford. Dolweber, tn the pre- 
ict Cate, the Court thought proper to make a Rule upon the 
former Sherifks to align over their Pꝛiſoners to the peetent 

I Sheriff, 
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Sheriff, and {ikewife tipan the Gaoler to deliver the Poſſeſſion 
af the Priſoners and of the Gaol to the Perſon, whom this 
Sheriff appointed to have the Cuſtody of them. 


The King and The Inhabitants of Utoxeter. 


THs Watter coming on again, 992. Reeves argued tn yee 
Support of the Dwer. And the principat Watter now Be- ? 
bated, was, whether the Satute of 13 & 14 Ch. 2. 12. (2t.) er: 
tended to other Counties, befides thofe mentioned by the er- 
prefs Taos of the Statute. Co thew that tt did, be cited 
the Cafe of The King amaintt The Inhabirants of Stokelane, Doul- 
ton an Lucome-Lodge, Hill. rx Ann. @he Juftices Had appointed 
Mwerteers in Lucome-Lodge, in aber ta make a Removal there. 
One of the Points before the Court was, whether the Juſtices 
could appoint Overſeers in this Place, in as much as it was 
not within any of the Counties mentioned hy the (Uords of that 
Ciaule in the A sf Parliament; the Court was of Opinion 
that they mint; and the Reafon given was, that the (Uords ot 
the A& were, and other Counties within Eygland and Wales; now 
none of the Counties mentioned are within Wales, and there- 
fore the Statute mul extend to other Counties beſides thoſe 
that are mentioned. Dowever the Court did agree in that 
Cale, that Lucome-Lodge did not appear to be a Place where 
there was above one Moule in tt; and therefore the Dwer was 
Held oad upon that Account. Che Chief Juſtice laid, that though 
there were thofe general Mods fatd in that Cale, that the Sta- 
tute extended to other Counties, befides thofe mentioned in the A@ ; 
pet the particular Cate then before the Court, did not come up 
to the prefent one; for there the Doubt before the Court was, 
whether the Statute allowed Overfeers to be appointed in other 
ertraparochtal Places, befides thoſe iviny within the Counties 
mentioned by the Wz. Che Court there was of Opinion, that 
it DID, and thts Cale bas conftantly been Geld for Law, thounh 
the Lo20 Chief Juſtice Hole twas always of Opinion, that Dver- 
feers could not be appointed tn ertraparochtal Places. How— 
ever, be abferbed. that tn that Cale the Poor mutt have been 
ieft ſtarving, ik Overſeers could not be appointed; but here 
thete 19 a Proviſion for them by the arith, at large. Apon 
which the Court thought, that this Matter required farther 
Conlideration; accowingiy owered Copies of the Cale to be 
1atd before thein. Vide Poft. 


Thruftout and Holdfaft. 


T an Ejekment the Plaintiff had lai bis Demife back fo far How fr te 
aS 9 Geo. 1. whith 952. Fazakerly (at WAS done, in OWE UY veuire the 
prevent the Defendant niving tn Evidence the Statute of Lt- praoris, or 
mitations, upon which ye maken, that the Demiſe might Le nor, to 

ſhortened. He DID anree, that if the Demiſe had veen laid fo ae the 
far back, onſy to_bave intitied the Platntiff to have beougde aN ey he has 


Action (a2 mean Profits fo fo long, the Court would not have 54 in nis 
ſhort⸗ Declaration 


fhogtened the Demife. But he obferved, that tf this Wethon 
was allowed in this Cale the Statute of Limitations would 
Wholiy be made ineffetual. Foz by confetliny Leafe, Entry 
and Dufter, the Defendant admits an Cnty almoft fo? ail 
jurpotes, but ta abvotd a Fine. And he obferved, that at Nifi 
prius befoze 992. Waron Carter tn Northumberland, he non: 
fuiteD a Plaintiff fo2 laving his Demiſe above Twenty 
Pears back. Che Chief FJuftice, fad, that the confetiny 
Leafe, Entry and Duffer would certainly have fuch an 
Cffet, a5 992. Fazakerly mentioned, but vet be did not fee, 
that the Court could do any Ching init, However the Court 
made a Rule to thew Caule, 





Reed and Chapman. 


How far the N Rule to ſhew Caule, why a Pr0hibition Hhould not yo ta 
Admired NA the ADmiralty-Court, 952, Parker ſaid, that the Foundation 
Jorididion Of the Suit tn the Court below was for Mages duc to the Plain⸗ 
in a Suit for tiff aS Wate, and the Plaintiff there only ſũggeſts farther, that 
Wages due the Matter of the Ship dicd in the Clopaye, and that the Plintiff 
toa Mater thereupon for Heceſũty fake took upon him the Bulinels of Da- 
P  fter, and thereupon pays, thatin Conſideration of that he may be 
allowed 6). per Month for that Cime, as WMaffer’s Wages. 
992. Parker upon this obferbed, that undoubtedly the ſettled 
Rule of the Court was, that for Canes of Mariners 02 Dates 
of Ships the Admiralty-Court Mall be allowed Furisdiition, 
but for TUages of Watters they Hailnot. However in the pre- 
fent Cale he fubmitted it, that the Suit fo2 ages, as after, 
was only an Incident to the other. However the Court was of 
a Different Dpinton ; accordingly ordered the Rule to ftand as 
~ we a Of a Patter, and dilcharged it as ta the Cages 

of Wate. 


Cowper and Norman. 


rey the Qi Rule to thew Caule, why the Plaintiff tn Error ſhould 

pa pane J not have Oyer of a Scire facias to aflign Erroꝛs, 992. Parker 

Oycr of a (aid, that the Fat was, that after Judgment the Pläiñtiff be- 

Scire facias Jo became a Bankrupt, and thereupon the Aſſignees under the 

toafhgn Er- Commiſſion have ſuggeſted this upon the Roll, and prayed a 

ue Scire facias to affign Erroꝛs. 952. Parker obferved, that it was 
a Rule of the Court, that nothing Mall be pleaded to a Scire fa- 
cias to aſſign Erros, which ont was fo Determined in the Cale 
of Miles AND Wilfon, fo2 Which Realon he apprehended, that the 
granting Oyer would be intirely ineffectual; and he took Motice 
farther, that in the Cale of Executoꝛs o2 Adminiſtratoꝛs ſuing 
out thefe Scire facias’s the granting Oyer is always refuled, 
992. Yates on the other Side cited 1 Mod. 93. to ſuppoꝛt the 
Rule. Wut the Court thought proper to diſcharge it, 


I Nichols 
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Nichols asd Swordpainter. 


N an Affumpfic bought by the Indorſee of a Pꝛomiſſozy How far an 
Mote, the Defendant pleads the Statute of Limitations ; Avermenc is 
the Plaintiff replies a Will of Middlefex {ued out Trin. 5 Geo. 2. allowable in 
and that he did fue tt Within the fir Pears; the Defendant in coin the 
his Rejoinder prays Oyer of the Will of Middlefex, of the In- Time when 
dorſement of tt, and of the Return to tt; upon which Oyer tt a Bill of 
appeared, that the (Urit was ſtamp'd the firſt Day of October — ———— 
2731, and thereupon he fets forth the Statute made the oth and “sd out. 
roth of W. 3. 25. C59.) by which tt ts provided, that no Déficer When the 
ſhall make out any Poceſs, till tt is ſtamp'd, and thereupon a- ene of 
bers, that this Will of Middlefex was not ued out within the ya 
fir Pears, and fo concludes to the Country. Cyon this the vita mail 
latntift Demurs, and fhews for Carle, that the Matter of the ve a good 
ejoinder fs all nugatory, and the Conclufion of it wrꝛong. Rejoinder in 
992. Agar argued to fupport it; and fatd, that a Gill of Middle- ſuch Action. 
fex has no Cefte to it at Common Law, therefore tt could not 
be known upon the Face of it, when it was ſued out; but he 
apprehended, that the Statute of W. 3. has appointed a Me— 
thod, hy which tt may be known upon the Face of ft, when the 
Arit was ſued out, viz. by providing, that no CClrit thall be 
made out, till (tis ttampd. But the Court was of another 
Dpinton, and fatd, that though a Writ ts not ſtampd, till at 
tet it 15 made out, pet the (Urit Does not thereby become void. 
Dowever the Chief Fuftice ſaid, that he did not know, but 
all that Part of the Rejoinder might be rejeted, and to the 
Lonclufion be made good. Upon which this Watter ftood 
oper, Vide poft, 45 ; 


| Bigley and Pechey. 


N Crefpafs fo2 taking Goods, the Defendant pleads, that How far Toll 
at the Cime of the Crefpats fuppofed to be committed, all nor be 

Richard, L020 Bifop of Winchefter, was feifed in Fee of a {id 1 be 

Market in the Cown of Croydon, and that the Defendant, ~ 

as Bailiff to the faid Biſhop, diftrained the Goods tn Quettion 

for Oamage-feafant. Che Plaintiff replies, that the late 

Ring bp His Letters Patent granted the (aid MWarket ta 

Jonathan, L020 Biſhop of Winchefter, and alledges, that at the 

Cime tn the Oeclaration mentioned he bounht the Goods 

‘into the ſaid Warket for Sale, till the Defendant took them of 

his own CUrong. Che Defendant by his Keioinder craves Oyer 

of the fatd Letters Patent, and pleads, that the Plaintiff bought 

his Goons there without Payment of Coll, upon which the 

DOefendant defired him to remove away his ſaid Goods, which 

the Plaintiff DID Not notwithtanding, and thereupon the Oeten- 

Dat Diftrained them, as be well might. Co this the Plaintiſff 

Demurs, and ſhews for Caule, that the Oetendant has demand— 

ed Oyer of Letters Patent, which were not pleaded twith a 

“Profert; that be bas not alledged, that any Coll was Due; noz 
Vot. I. —X for 
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fo2 what it is Due; noz th what Wanner tt ts Due; nor that 
anp was Dented ; and that the Rejotnder is a Ocparture from 
the Gar. 992. Draper now argued to2 the Plaintiff, and ſaid, 
that ali Markets were of a publick Mature, free for all Peo— 
ple to come tnto ; and therefore, admitting that Coil twas due, 
pet ſtill by refufing to pay it, the Plaintiff would not become 
a Treſpaſſer upon the oil of the Market. Foz which Reaſon 
the Goons haought by him inte the Darker, could not be di— 
fitained fo2 Damage-teafant; and fo2 this Purpoſe he cited, 
3 Cro. 75, 627. Wut he Cubmitted it, that Coll was not Due 
in this Cale; becaule tt is not mentioned in the Letters Pa— 
tent, and is not Due of common Right as inctdent te a War- 
ket; 1 Proof of which was Cited 2 Inft. 221. and Lutw. 1329, 
1336. He oblerved farther, that the Mature of Coll was Cuch 
as to be due frem the Buyer only, and not fram the Seller ; 
and fo this was cited 2 Inft. 220. And took Notice, that in 
all Oemands of Coll the Quantity of the Coll ought tobe 
fet forth, that the Court map judge, whether tt was reafon- 
able 62 not, 2Inft. 222. and the Mature of it ought to Have 
been fet forth, becaufe fome ts tn Specie and others not, 
2 Rolls Abr. 123. Gerjeait Belfield argued on the sther Side, 
and did agree, that the Rejoinder could net be maintained; but 
He Cubmitted it, that the Replication was bad ; andit fo Judg⸗ 
ment muft be forthe Defendant, We obferved, that the Plain⸗ 
Lift has admitted by his Replication, that he bought his Goons 
to Sale into the Market ; but before he did do fo, the Serjeant 
Tubmitted it, that the Plaintiff ounht to have tendered Stailage 
to the Lord's Bailiff; and for thts Purpoſe he cited a Cale 
Determined 15 Jac. 1. in Rolls Abr. 123. relating to the Cotwn of 
Cambridge. The Court declared themicives by no Weans fatis- 
fied, that Coll o2 Htallage was due toa Market without an expreſs 
Claufe in the Gant 02 Pelcription fo2 that Purpole ; but tf thete 
Duties were incident ta WDarkets of common Kight, thep thoughe 
that Stailage could not be. neceffary to be tendered before the 
Goods were brought tnto the Warket, and that tt was encugh 
to Do it, after thep were baught in. And as to the Cate cited 
out of 2 Rolls Abr. 123. the Chiek Juſtice and Judge Page ve- 
clared, that they Doubted, whether it was Law. Accowingly 
—— was given fo2 the Plaintiff, unleſs Caule on Thurt- 
ay next. 








Traverfe and Weod. 
Whena Writ 


. — is PONa Crit of Erroꝛ on a Judgment in Ireland, My. Wynn 
ayer? moved, that the Oefendant in Crroz might ve at Livertyp to 
in Ireland, fig§t1 @ Nonpros, in caſe Crrersare not afligned within a Clieek’s 
the Method (tiie after Notite fluck up in the Office, there having been one 
which the Jotice of that fort given already, 992. Strange fatd, chat there have 
Court makes been feveral Rules made by the Court to this Purple; accoyd- 
ften the ingly they made fuch Rule in the prefent Cale. 

Plaintiff in 

Error to af- 

fign his Er- 4 : Anony- 


rors, 
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Anonymus. 


What fhall 

a Watton by 092. Floyd, that a Submiffion to an Arbitration nor be faid co 
might be made a Rule of Court, it appeared, that the ae ee 

Conlent was only, that the Award hould be made a Rule of ica soy, 
Court. 92. Monday fad, that the Court has often vefuled mifion to 
making Submiflions to Arbitration Rules of Court upon (uch Arbicration 


Conlent; accowdiugly this was refuled tn the prefent Cate. eager a 
Court. 


Twifeldon and Newel. 


ee Rule to hem Cale, why a Scire Facias to aflign Cros Whar thall 
fhould not be quathed, foz its being tefted on the 22d of be Mid fo be 
May, being on Monday and the laft Day of Eafter Cerm, and ve- pers co al. 
turnable Craft. Trin. being the Monday Fortnight after; fo that fign Errors. 
there were not fifteen Days between the Cette and the Return, 

without taking both Days inclufive, whereas tn thele Compu- 

tations one of the Days ought always to be taken excluſive. 

9392. Amroe faid, that be apprehended, this was helpd by the 

Statute of 16 Ch. 1. 6. (4.) M92. Draper faid likewile, that be 
remenibed the fame Rule difcharned upon His Wotton. Accord— 

ingly the Court dilcharged this Rule in the preſent Cale. 


Anonymus. 


te a Girdler moved, that a Wan wha was committed fo2 a When « Per- 
Contempt, might be difcharged, upon Account of there ne: Pr wn cw 
fet having been any Jnterronatores filed againſt him, though ame ee 
he had lain in Culodp fo2 a confiperable Cime. 2, Mafterman far the Court 
faid, that by the JDyatice of the Court, Interrogatories need will nor dit- 
not be filed againit a Wan, ttll within four Days after Secu: charee him, 
rity given by the Party to anfwer them. The Court were of ovine the 
Dypinion, that the Party's giving Security was not neceflary Delay aes 
as be ig In Cuftedp; and that the four Days Mould be computed nibicing In- 
from the Cime of the Party's being Cworn to anfwer them, AC- terrogarories 
cordingly the Party was ſworn fo2 this Purpoſe. againtt him. 


: Nichols and Swordpainter. 


R. Bootle Junior now argued fo the Plaintiff, and ſubmitted Vice ance 
it, that though the beginning of the Reyoinder was nuga- °° 
tow and Surplulave, pet by the Plaintifi’s Demurting tott, and 
fhewing that Watter (pecially foz Caule, it was made material 
and could not be vejyededD. Foz this Purpoſe he cited a Cale in 
2 Lut. 1445- and 39 H. 6.35. De fatd farther, that he apprevend- 
ed, that upon the whole of this Reco Judgment mutt be kor 
the Wlaintiff, notwithftanding tt MHould be admitted, that the 
Gtion DID Not commence ttl the x of October fat. For the 
Hote Which the Plaintiff bas Declared upon, is rae Spine? 
2 } 


» 
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Months after Date, and bears Date the 2d of April 1725. Chele 
Months, he didagree, muft be computed as Lunaty ones, and 
not accoding to the Calendar; pet fill they did not end till 
the 7th of Odtober 1725. Mow the Defendant by his own Argue 
ment admits, that the Ation was commenced the 1ft of October 
1731; and confequently well bought within the Cime limited 
by the Statute of Limitations. Che Court declared, that 
tiey were well fatisfied, that the Beginning of the Rejoinder 
might be rejeted, as Surpluſage, notwithſtanding the ſpecial 
Demurrer fo2 that Caufe. Wut as to the other Point, they 
thought poper ta contider of tt. 


Anonymus. 


How far a ‘ ; 

— N an Giion brought by an Attorney for fifty Guineas upon a 
sree A Cpecial Pyomile of the Defendant, for ufinets done in his 
made be- Pꝛrofeſſion; 992. Huffey moved, that tt might be referred to the 
tween anAt- after ta fee what was Duc, and that upon paying the fame, all 
jormev and JOaceeedings might be fat. Che Court laid, as this Aion 
fall ke Gig WAS founded upon a Spectal Agreement, they could do nothing 
tobebind- init. Accordingly the Motion was refulcd. 


ing. 
Ball and Knight. 


Vide ante M& Draper now Argued for the Plaintiff tn Crro2, and fub- 
mitted tt, that the Cuftom to award a Tales thas tn itlſelf 
poid. Che firlt Statute which gave a Tales, he ſaid, was that 
of 35H.8. 6 and that was at the Prayer of the Plaintiff; the 
nert Statute was that of 14El.9. and that was at the Paper 
of the Defendant. Wut there is an etprefs Claule in the Sta- 
tute of 35 H.8. that that Statute Mall not ertend to Cities o2 
Cows Corporate ; and therefore there ts no Pretence, that the 
Tales in the —— Cafe can be ſuꝑported by that Qk of Parlia⸗ 
ment. Che Quettion therefore tsin Reiation to the Galidity of the 
Cuftom. Che Rule of the Law, he apprehended, was, that no 
Cuftom of an inkerior Court Mall be allowed of, which breaks 
in upon the fundamental Rules of Proceeding tn the fuperiag 
Furisdizions. Foz this Reafon, a Cuftom in an inferio Court 
to try an Iſſue by fir Jurymen, was held void it 1 Cr. 259. fo a 
Cuftom to award a Capias before Aa Summons, teas Heid the 
fame, int Rol. Ab. 563. And befides, he obferved, that the verp 
Cuftom now in Queftion was doubted to be void, tn the fame 
Page of Rol. Ab. and there ts another Cale there cited, where 
this Cuftem was abfolutelp difallowed of. Chat Cale was de- 
termined 11 Chr. and be produced the Roll now in Court, 
where the Judgment below appeared to be reverſed. Me took 
Notice farther, that the Cuftom, as laid tn the prelent Record, 
was particulariy bad; fo2 the Cuftom is {atd to be, to chute a 
Tales de Circumftantibus in general, without ſaying de Vicineto; 
whereas the Statute of H. 8. appoints the Tales to be of Wen 
living within the Body of the County; and therefore he tub- 
mitted it, that tt was ablolutely unfit and unreafonadle, 
4 the 
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nena 
the Tales ould be of Men reſiding tn the remote Part from 
that Jurisdicton, provided they happened to be ffandiny there 
prefent. Serieaut Eyres argued on the other Side, and (ard, 
that he apprehenden the Buſe of Law to be, that no Cuffom tn 
au inferio2 Court, hall be Held to be againſt Law, merely be- 
caufe it Differs from the eftablifhed Rules of Proceedings in 
other Jurisdictions, uniefs fuch Cuſtom be tn itfelf an unrea- 
fonabie Cuftom. Foꝛ this Reafon a Cuftom tn Chefter, that 
the Plaintiff in Crroz thould pay Cofts, where the Judgment 
is affirmed, Was allowed, though tt was againſt the eſtabliſhed 
Rules of POrOceeding in the Courts abobe, to give Cofts tn any 
Cafes by the Cammon Law. Co which JOurpole was cited 
Rol. Ab. 564. So where a Cuffam was in an tnferio. Court, 
that in an Aton upon Bond, the Dekendant might acknowledge 
the Aiton, but pay that the true Sunt might be inquired into, 
which was bona fide owing, that Cuffom was allowed, as ap- 
rears bp 3 Cro. 894. and1 Mod. 96. Che Queftion therefore was, 
whether che pefent Cuftom twas an unveafonable one, o2 vot. 
Co Hew that tt was not, he ſaid, he thought, no other Peoof wag 
requifite, than that the Statute of H.8. has mave Cuch Practice 
untverfal tn all the {uperio2 Jurisditions. And beſides, he ob- 
ferved, that in 2 Rol. Ab. 672. itis aitually beld, that fuch Cu: 
ffom to awarda Tales is good. Che Chief Juitice and Judge 
Probyn inclined to be of Opinion that the Cuſtom wags good; 
Funrye Page, that it was net, upon Account of the Oenerality 
of it, that the Tales ould be granted of any Perſons, that bap- 
pened to be pretent. Accowingly the Watter was owered ta 
ftand over. Vide Pot. 


The King and The Inhabitants of Ruffborough. 


Sige Defendants having been indited at the Seſſions, £02 tow far the 
not repairing aMighway, and the Right folemmly tried at Court will 
the Atifes, by Confene of all JOarties, and found, that thep ftayProceed- 
were net bound to repair tt; and a fingle Juſtice having fince pe ment 
taken upon himſelt to prefent theſe fame Perſons for not re: for nor re- 
pairing this Dighway, which Peeſentment had Been removed up pairing a 
into this Court bp Certiorari; 952, Fazakerly moved, that JDz0- Highway. 
ceedings upon this joyelentment might be ſtay'd; and acco20- 

ingly the Court made a Bule to thew Caule. Vide Poft. 


Oldham and Long. 


ON Rule to Hew Caule, why a Plea to the Jurtsdiction Of How far a 
the Court ſhould not be (et alide, fo2 there being na Affida⸗ Plea to the 
Hit annered to tt; 992. Parker (afd, that this tas an Adion of Junseition 
Ahault and Battery, and the Plea ts, that the AMault and Wat: jy vecomry 
tery atofe in the County Palatine of Chefter, and that the De— cobeverified 
fendant is now, and was at the Cime, when the Aiton aroſe, by afidavic. 
refident within the fata County Palatine. Che Subftance_ot 
the Wea, he obterved, was göod beyond all Wanner of Dil 
pute; and therefore the only Objetion againſt it could be, that 

Vor. Il. Uu '  thete 


a i 
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there was no Afivavit annered to it. Mowas to that, he tard, 

an the Fat was, that na Afivavit, derifping the Plea, was made 

— at the Cime the [lea was put in, and the Attorney ordered His 
Clerk to anner it to the Plea; but the Clerk by Biſtake smitten 
it, De oblerved, that there was a Cale in this Court berp much 
{ike the prefent one, which was that of Solales an® Durant, Hill. 
1 Geo. 2. Chere ona Rule to hhew Caule, why a Piea of Caver- 
tute ould not be fet alide for there being no Afhoavit annered 
to it, the Court diſcharged that Rule on 2. Divals Wotton, 
upon producing ta the Court an Afidavit, verifying the War- 
lage. And he ſubmitted tt, that there_was great Reafon fo2 
this Wndulmence, for the CUords of the Statute:for the Amend⸗ 
ment of the Yaw are, that no fuch Plea fhall be received, unlefs there 
isan Affidavit annexed to it, or other probable Matter to induce the 
Court to believe the Truth of it. The Court feb, that in the 
Cale cited, the Plaintiff confeſſed the Fat; but tn the preſent 
“Ne be bas not Done fo; accoaingiy the Rule was made ab- 
olute. 


Anonymus. 


How far the Ms Agar moved fo2 an Information ayaink the Church-war- 
oor ee Dens of a arith, fo2 refuting to let the Pariſhioners meet 
fo oat in the Church about publick Gutinets, tn Purſuance of a Ia: 
apaint «the given there for that Purpole. Wut the Court thought this 
Church-war- ant Dffence not great enough to require an Infomation, accord⸗ 
dens. ingly refulen the Watton. 


The King and Osborn. 


Vide ante Ms Strange coming now to ſhew Caute, he fubmitted it, that 
— the preſent Cale was eradly like that of The King anu 
Orm before cited; fo2 there certain Ladies tere reflected on, that 
were unknown, and here certain Jews were, Wut the Court 
faid, that in the prefent Cafe it is related in the Paper, that 
the Fat there told, is a Fak which the Jews have frequentip 
Done; and therefore the whole Community of the Jews are 
firuck at. And wherever that 1s the Cale, they thought this 
—— ought ta interpoſe. Accowdingly they made the Rule ab- 
olute. 


Trolop and Trolop. 


What ſhall Scac. WAN Drininal Bill Had been filed againſt the Oefendant 
DERE re and his Father, letting forth, that the Orand-father 
to bes fu: pied feifed of certain Lands in Fee-fimple, and by his cutll de⸗ 
courchefe vited the fame ta the Plaintiff. Che Wil farther ſuggeſted, 
for a valua- that the Father had Knowledge of this Gill, but fecreted it, 
bleConfider- qua kept the Poſſeſſion ayant Right and good Conciente, anv 
avion without therefoze the Will peapyed a Milcavery. Che Father put in bis 
otice. nſtwer ta this Wil, and therebp denied the whale of this at. 

; I er 
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ter that was ſuggeſted. Che Gan put in his Anlwer like— 
life, and owned, that he had Heard of there being fuch Tani, 
but knew nothing of tt. Che Father Biev, and thereupon there 
was a Dili of KRevivor againt the Son, and iihewife a Sup- 
plemental Will, ſuggeſting, that the CUill bad been kept tn 
the Hands of one 952. Collins, a Soailicitoz, and that immediate— 
iy after the Deaty of the Father, tt was delivered inta the 
Dands-of the Son. Co this Supplemental Will the Son put 
in a Plea, that in 1690, his Father was feiled of the Lands 
in Queſtion, ad that upon a Contrak of Marriage being de- 
pending, be tebted a Fine, and fettied the tame tu the Cle of 
himſelf to2 Life, the Remainder to fis intended Wife for 
Life, the Remainder ta bis firfl and ether Sons tn Cail 
Wale; that be was the fir Son, and fo pleaded this Watter 
in Bar of a Oilcebery. Cie Galidity of this Plea hao deen 
befare argued, and the Chief Garon and Baron Cummins were 
of Opinion, that tt hould be over-ruled; but Waron Carter anv 
Waron Thompfon were of Opinion that it ought to ftand. Che 
Court having been thus divided, the Plaintiff applies bp Pe— 
tition to Sit Robert Walpole, Chancellor of the Crehequer, in- 
forming him that no Judgment could be given tn this Cafe, un⸗ 
ics be thounht proper to attend; and that this Plea would be 
fet Dotwn in the Paper fo2 fuch a Day, at which Cime his Pre— 
fence was defired. Che Chancellor Did attend in Purſuance of 
this jPetitisn: and now the Watter was again foleminiy argues 
Before him and the veft ef the Court. Che Barons continued 
reipedibeip of thett former Opinions; and now the Chiek Wa- 
ron aid Baran Cummins declared their Dbjetions agaäinſt the 
Plea, and ſaid that it Did not amount to_a Purchale fo2 a va- 
iuable Confideration, without Wotice. They did agree, that 
upol a Warriage Settlement a Witte ts confinercd ag a Pur— 
thafer fo2 a valuable Confideration, and that the Children are 
confidered as Purchaſors likewi{e. But then they obferved ic 
was ſtrictly neceflary, that the Wife fhould babe no Notice of 
any Defects tn the Settiement at the Cime of the Crecution 
of it, in oder that the Childen may have the Benefit of Pur— 
chaſors without Notice. Chev did agree, that it was impehi- 
bie fo2 the Children to have Hotice; hecaule they are not bow 
at the Cime of the erecuting the Settlement. Chey did agrec 
itkewife, that it could not be incumbent upon the Son to have 
pleaded in this Cafe, that his Bother had na Motice; for a Plea 
ig upon Dath; and no Wan can be obliged to (wear poſitively 
to that whith cannot be of bis own Knowledge. bowerder, 
thep fatd, be might have ſworn, that he did o2 did Not belteve 
that his Mother haa no Metice; and fo far He oughe ta have 
Two. For which Bealon principally they were st Dpinicn, 
that the Piea was bad. Chey ſaid ſikewiſe, that the Defen- 
Dant Gught ta have fet forth in his Plea, that bis Father was 
feifed of fuch an Cfiate, as he might dave levied a Fine of; 
whereas tn the prefent Cale tt Does not appear, that be was 








feifed of any greater Eſtate than that fo. Life only; and this , 


was the otier Objection to the Plea, which thep thougbe fatal 
likewiſe. The other twa Warons Declared thetr Opinions ta 
be, that the fetting forth what the Dekendant believed, was 

no 
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not neceſſary in a Plea, hecaule it is a Datter not traverfabic. 
And as ta the not fetting out the Mature ot the Father's Eſtate, 
they were of Opinion that it was fet. out with fufficient Cer- 
tainty. Che Chancellor agreed with the Chtef Waren and Baroy 
Cummins; accoꝛdingly the lea was over-ruledD, Ex relatu. 


Chapman and Lamb. 


How far N an Geta brought againſt the Defendants fo2 taking fout- 
goods which HB teen Shirts, fir Handkerchiefs, a Minht-Gotwn anda Gelvet 
aPertonbuys Cap, thep iuftified as Cuftom-houleMficers; and upon the 
his own Ute, Qttal a Cale was made for the Opinion of che Court; where- 
shall pay Cu. fn tt Was ffated, that the Goots tn Queſtisn were Foreign 
ftom, or not. Goods, and bought by the Plaintiff tn his Cravels hepyend 
Hea; that the Goods were neceſſary wearin Apparel fo2 the 
lant, and bought by him for His stun private Cite, anv 
not by way of Werchandise; that tie ſaid Goods were land— 
en bp the Plaintiff at Dover, and that the Ocfendants, as 
Cufioin-houle-Officers, Demanded Duty kor them; but that the 
Plaintiff refuled ta pay any, whereupon the Defendants ſeiſed 
them, 992, Kettelby argued fo2 the Plaintiff, and faid, that be 
apprehended, the only Statute, which gave any Colour to ſup⸗ 
port this Seiſure, was that of 12 Ch. 4. (3.) Wut he fubmitted 
it, that upon eramining that Statute it would appear, that no 
Goods ate ſeizable by Gictue of tt, but ſuch as are bought wich 
an Jntent to be fold again by way ot Crave and Perchandize; 
and the Cale has erprefsilp ftated it, that the prefent Goods 
were not fo, He cited tod Vau. 165. for this Purpoſe. 92. 
Reeves on the ather Side argued and lubmitted it, that it would 
he a Ching of dangerous Conſequence to the Bing’s Cuſtoms, 
to put the Dfficers into an Inquiry concerning the Intent of the 
Party buying Foreign Commodities; the only Rule, which 
he apprehended the Officers of the Cuftams could go by, was, 
the Ooods being forcign 02 not Foreign; for which Reaton be 
conceived, that if a Ban bought over a Hoghhead of Cine 
with him, there was no Peꝛetencẽ to fay, but the ine mutt pap 
the Dutp. Che Court feemed to agree the Cafe put by 92. 
Reeves; but thought the pefent one diftinguifhable from it. 
However, upon the Attorney General's defiring to be heard on 
— the Crown, the Matter twas ordered to ſtand over. 
ide rolt. 


Afhley and Bradwood. 


When a For- Re PON a Crit of Erroꝛ in a Formedon i Remainder, bought 
medon in for Lands lying in the County Palatine of Lancafter, it ap- 
Remainder peared, that the Ocmandant Had counted, how that Thomas En- 
what hell be Wifon being Ceiled of the Lands in Queftion, in his Demetne as 
faidrobea OF Fee, i 1572 deviſed the fame to Alexander his cide Son, 
good Plea in ttt Cail, the Wematnder to Thomas His {cond Son in Carl; 
tuch Aion. the Wemainver to William his third Son in Cail; that Thomas 
the Father, and Alexander Qn® Thomas his Sons, are all dead, 

I without 
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without Tue, by Weans af which the Lands belong to the Oe- 
mandant, as Detr of the Body of William. Co this the Cenant 
pleads, that Thomas the Son, Frater & Heres to Alexander, made 
a Deed of Feoffment of the fatd Lants with Warranty, which 
cUarranty Belcended upon the Oemandant, Che Oemandant 
put. in an immaterial Replication, to which there was a De- 
murter; and therefore the fingle Queſtion arofe upon the Ca: 
lidity of the Plea, whether this Ciarranty fhould be confidered 
a collateral Cdiarranty ; andi fo, the Citle of the Demandant 
was barred; 02 whether it Mould be confidered a (Uarranty 
comintncinn bp Diffeifin, faz want of its being faid, that Alex- 
ander was Dead without Jue at the Cime of the Feoffment; 
and i€ fo, the Citle of the Demandant continued good. 2. 
Bootle Junior armued for the Cenant, and fubmitted it, that in 
as much as the Cenant Had pleaded that Thomas the Son & 
Heres to Alexander ad made the Feoffinent, that was a fufiz 
cient Averment, that His Bother twas dead without Iſſue, at 
the Cime of the Feaffment; and ff the Oemandant had joined 
Fue upon that Fat, and tt had been proved upon Evidence, 
that Alexander was not. Dead without Tue at that Cime, the 
Glue mutt have been found for the Demandant. For which 
jOurpole He cited Dyer 299. Hob. sx. and fatd, that the fame 
Batter is pleaded fo in Coke’s Entries 308. and Raftall 361. Hot? 
ever the Court had fome Doubt, whether the Plea was geod 
in this Reſpect. Accowingly the Watter was owered to ſtand 
over, Vide Pott. ' 





Anonymus. 


M& Kettleby moved for a Peohibition to he diredted to the How far thé 
Deputy Earl Warthal ot England for Holding Plea in a Earl Mar- 
Court, calied The Court of Honour, againſt ote Mary Radbourne, — 
in a Sut inttituted againſt her, for bearing the Arms of Her Condabte of 
jate Dusband, without having proper Authowtp. De ſubmitted England, has 
it, that tf there was fuch a Court, tt could only be Holden be- a Right to 
fore the Conftable and Cat Warihal, and for this Jurpote hold Plea in 
cited a Precedent in Lilly 316, 228. Aecowingly a Rule was Mees 


made to fhe Caute. —— 


Anonymus. 


\N Bile to thew Cauſe, thy a Prꝛohtbition Mould not be die How far a 
O reéen to the Kifvop of Lincoln; ta prevent His erecuting a Prohibition 
Sentence given by bis Commiſſaries agatnft 2, Wilmor, upon — of 
a Gifitatfon at the Dotoys Suit agatnft King’s College in Cam- jot, afier 
bridge; the Chick Juftice took an Creeption, that tt did nol ap- sentence. 
peat upon the Face of the Pꝛoceedings, below, that the Come. 
mifflaries bad not a Jurisdidion, for which Realon he thought, 
that the Dotto, was too late now to move a Probibition, merelß 
upon a Suggeſtion of certain Statutes in the College, to ſhew, 
that the Commiffartes had no Jurisdtéton. Me fat, he thought 
this Watter ought to have been pleaded below, Amd cited che 

Vor. I: xx Cafes 
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Vide ante 


Vide ante 
135. 


Cates of Mouling and Sands and Doyle and Hunt, where the 
Court was of Dpinton, that a JProhtlition would not lie to 
the Admiralty Court atter Sentence, unleſs tt appears upon 
the very Face of the Proceedings, that_they have no Jurisdic— 
tion; andfatd, that he could not fee anv Diſtinction between thofe 
Cafes and this. However upon 992. Reeves’s deſiring to confider 
of this Erception, the Court enlargen the Rule. Vide poft. 


The Bifhop of London and Lewen and The Mercers 
Company. 
T HIS Watter_now coming on again, the whole Court de- 


Clared their Opinions to be, that the Rule fo alcertaining 
the Damages in this Cale ought to be the Jnterett of the 


- Damages recovered in the Court below, to be computed fram 


the Cime of the Platntifi’s bringing the Grit of Error to the 
Cime of Affirmance of the Judgment. Accowingly under thig 
Diresion they refer’ tt ta the Waster co tettle what the Ju 
tereit came to. 


The King and The Inhabitants of Utoxeter. 


— Matter coming now on again, Judge Lee ſaid, that 
he doubted, whether the Appeal bp the there Aills was not 
regular enough. Chen as tothe Power of the Juftices upon 
Appeal, be oblerved, that it Wag Certain, they were not con- 
fined cither to guaſh o2 confirm the Rate appealed from; but 
they might make a new one; and be did not know, whether 
they were tied up to precife Fons in their Doers. Che 
Statute, which gives thee Appeals, he oblerved, requires, that 
thep fhauld be by the arty grieved; but be remembered a Cale 
in this Court, which was Determined upon Debate and Search 
of pOecCedents, that an Ower made upon fuch Appeal would 
be good, though it did not appear upon the Face of it, that 
the Appeal was by the Party grieved; and the Der was con- 
firmed notwithttanding fuch Exception, Chen as to the Form 
of the prelent Order, he did agree, that the Seſſions had declaren 
their Opinton in tt, chat the thee Gills ought to maintain their 
Own Pooꝛr Ceparatelp ; but then there comes afterwards ano- 
ther Clauſe in the Dyer, which feems intirely tndependent of 
the former Claules, and tn theſe CUords, And we do farther or- 
der, that fo much of the Rate, as requires the Parith of Utoxeter at 
Large to be any Ways contributary to the Relief of tne Poor of the 
three Vills, thall be quafhed. Sa that he did not fee, why this 
Order Was not a general Order. Foz which Realon he thoughe 
M eet — be — ae Court inclined ta 

eof another Opinion. Accordingly the Batter was orvdered ta 
ftand farther aver, Vide pot. é 


4 Anony- 
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Anonymus. 


HE Plaintiff having diſcontinued bis Axion, which he How fa 
T DouTHe anaint an Dicer, tho juttificd as uch i the ave Cons 
Crecution of his Dfiice, 992. Draper moved fo2 Double Coſfs ought to be 
upon the Statute of 4 Jac. 1. 3. Accordingly a Rule was made — up⸗ 
to thew Caute. aba enna 


Haycock and Yeates. 


A TUtit of Elegit having been ſued out requittny the Sheriff when an In— 
A to Deliver Poſſeſſion of a Moiety of the Defendant's Lands quificion is 
in Purſuance of a Judgment figned by the Plaintiff goth of kena upon 
November faft; and there having been a Diftake as to the se — 
Day when the Judgment was ugned in the Inguifition taken Court wilt 
in Purſuance of the Elegit; the Common Serjeant moved, that allow an A- 
the Inqueſt might be amended tn this relpest by the Crit. Che mendment of 
Court fatd, this would be to alter what the Jury have i or nor. 
ae upon their Daths. Hhowever they made a Rule to thew 

it | + 


The King and Empfon. 


M5; Crowle came now to anſwer the Objeckions, that were Videante 66 
before taken, and mentioned all of them, ercept the 
the Chird, viz. tts not appearing, that Howdenthire was within 
the Jurisdition of the Comimiflioners. Cothe firtt, be faid, 
he DID agree, that the Jntroduton to the Order was by way 
of Recital ; but the Order itfelf ts fet forth in hec verba; fo2 
Which Reafon he fubmitted tt, that the TIntronuaton, which 
was only the putting tn of the Clerk without any Authority, 
might be rejeted as Surplulane. Co the tecond, he obferved 
that the Hook of Pains was a Cechnical CUord appropriated to 
the Commiflioners of Sewers; and therefore couia only belong 
tothem. Co the fourth, he fad, the Commitment was not 
fo2 making Raſures in the Wook, but for not aniwering, 
whether he bad made any; fo2 which Reafon it could not be 
material to fet out in what Places the Ratures were; the 
Contempt tn not anlwering, whether be had made anp at ail 
being the Foundation of the Commitment. Co the fitch, 
be Cubmitted tt, that by anſwering the prefent Queſtion the De- 
fendant would net accule himſelf; fo2 though he fhould have 
anfwered it in the ſtrongeſt Manner again himfelf, viz. chat 
the Book was notin the fame Condition, when it was Delt- 
vered to him, pet this would be far from convicting him fo2 
altering it; for the Wook was tntrufted ta the Care of every 
one of the Jurpmen, as well as the Foreman; and therefore it 
minht babe been any one of them, that altered it; and there 
was as much Pꝛook of that, as there was of the sr ag 
ong 
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doing it. Co the lat Dbjetion, he fain, that the Defendant is 
conviged fo2 refuling to take the Dath ; and therefore tt could 
not be fatd to be uncertain whether the Dath was tendered. 
Che Chief Juftice Declared, that he thought all the Erceptians 
Were anſwered Dut the ja but one; and as to that, all the 
Court agreed tt to be fatal; for if the Oefendant had anfwered, 
that the Book Mas not in the fame Condition, when it was De- 
livered to him, it would have teen a ery ſtrong Evidence a- 
gainſt him, as be was Foreman of the Jury, and man gave 
turned the Pproof upon Him, that Come other of the Jurymen 
altered it. Accordingly for this Reafon the Conviction was 


quathed. 
The King aud Britton. 
Vide ante HIS Matter coming now on again, 052. Fazakerly wouia 
1476 have argued fo2 the jPolecute2; but the Court thought 


it ſo cleat a JPotut againſt him, that they immediately gave 
Judgment for the Defendant, And JuBge Lee ſaid, that the 
Cate gf The Queen alt® Robinfon, Trin. 13 Ann. was the firtt 
Determined upon this Point after the Guisn, . 


The King and Walker. 


What fhall — E a Axit of Crraz upon an Indictment kor not repairing a 

not be faid - Highway, Hz. Vauks took tua Exceptions ta the Jndtement, 

race firft, that the lay wag oniy laid to be Via Regia, and not com 

for notre. munis & alta Via Regia; fecondlp, that a pubate Perſon was 

pairing a =: IDAECD for not repairing it, and it was not lain, that he was 

Highway. ound to 09 If ratione Tenure, 02 any other wap. Che Court 
faid, that either of thele Exceptions twas fatal; accordingly they 
reverted the Judgment. 


How far the Anonymus. 


Court will Bans: : : 

not requirea T HE Plaintiff having been nonfuiten by Reafon of one of 
Perfon to en- his Gitneſſes giving an Evidence, that was unerpeited, 
rerup his and the Gitneſs having thereupon_been indiden for Perjury, 
Jovem’? 952, Bootle, Jun. moved, that the Defendant in the frit Azion 
ftanding might be obliged to enter up bis Judement upon the Monluit, 
there willbe {1 order that this Judgment might be given tn Evidence 
an Occafion upon the Inditment agamet the prelent Defendant. Wut the 
for theJuce- Court thought they could do nothing in it; accogdinglp the 


der to indi Motion was refuted. 


another of 
Perjury. 
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The King and The Bifhop of Lincoln. 


Ms Reeves now Cited 12 Rep. 77. in Point, and fait, that hevide ante 
fubmitted it, that wauld be enough for making the Rule 
abfolute, in oder that the Jarties may Declare tn Prohibition. 
But 992. Filmer on the other Side mentioned the Cale of Barker 
and Wharton, where this joint ts Determined direchhy ta the 
contrary; ant fo the Chief Juftice fatd tt was in the Cafe af 
Wright and Allen, Mich. ro G. 1. fo2 which Reafon be thought that 
the other Cates could not be Law. Judge Lee fad, that he 
Was weil fatisfied, that in every ſettled Jurisdiition, tt is too 
late to apply fo2 a Pꝛohibition, untels Detect of Jurisdidion 
appears upon the Face of the Ppoceedings. Wut the Doubt 
With him was, whether tn thole Inſtances, where there is a 
Jurisdiction only tu particular Circumſtances, the Admiſbon of 
the Party can preclude the Court from fupporting the Right 
of the Crown. For this Purpoſe he cited 2 Inft.6o2, where he 
DID not think that what 19 laid Bown could be maintained, un— 
lets it was applied to tome fuch Cate as this. Accowdinaly the 
Court enlarged the Rule farther. Vide Poft. 


Holt and Ward. 


HE Chick Juftice now Delibered the Welolution of the Videance ss. 

Court. He fatd, the Oeclaration fets forth, that on the 
14th of March 1726 there thas a Difcourle between the Plain— 
tiff and Defendant concerning Watrimony, and fn contidera- 
tion that the Plaintiff promited the Oefendant ta marry Him, 
when Khe Hould be requefted, the Oclendant promiſed to marrp 
Her, when he fhould be requetted; the Declaration avers, that 
the Plaintiff was always readp to marty the Defendant, and 
that the Plaintiff Did on (uch a Day requef the Oefendant ta 
marry her, but he refuled, which he lays to her Oamage. Chere 
were twa other Counts tn the Declaration, much to the fame 
jurpote. Ca this the Defendant pleaded two Watters; one, 
the General Iſſue; the other, that the Plaintiff was within 
Age, viz. Seventeen, at the Cime of the Promiſe. Co the laſt 
of thele Pleas the Plaintiff Bemurred, and ſhewed for Cauie, 
that tt amounted to the General Jue; andupon the Crial of 
the firft, the fame Point came in Queſtion, whith now docs up- 
on Demurrer; accordingly there was a Cale upon Cbidence 
made kor the Opinion of the Court; and the fingle Queſtion 
was, whether in as much as the Plaintiff was an Infant at 
the Cime of the Promilſe, there was a tufficient Conſideration 
on her part to found the Pꝛomiſe upon, made by the Defen- 
Dant. Che Chiek Juſtice öbſerved, that in Carter 236. Low 
Vaughan made a Oaubt, whether an Aiton couid be maintained 
upon a Promtle of this Hort miade by any Perſon whatia- 
ever. Gnd in the Cale of Kite ad Harrifon, Lop Holt was of 
Opinion, that uch Aéion could not be maintatued by a Wan, 
though it might by a Woman; fo2 that the Lofs of Warriare 
Vor. II. Yy canndt 
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cannot be effeemed ta be a Diſadvantage ta him, thounh tt 
may to her. Doweber, he faid, the Law was in both thele 
Points fetticd at this Day, and now there wes no Queſtion 
to be made, but fuch Aiton would well fie; and that by the 
Wan, a9 wellas the oman. Che Diliicultp then avifes from 
the Circumſtances of the prefent Cate, viz. tn as much as there 
was clearly no Mechod to compel the Plaintiff to perform her 
Part of the Promiſe by the Common Law, and by the Argu— 
ments of the Civilians be thaught there wag none in the Ec— 
clefiattical Court. Wut fill the Court, he fatd, had come ta 
this Determination, that the Promiſe on the Part of the Infant 
carried with it an Appearance cf Wenefit to the Infant; for - 
which Reaſon they were of Dpinton, that tt was not pad, but 
vaivable, only. @bhe Confequence cf which, he oblerved, clear. 
ip twas, that at the Cime_of the making tt, there was a futi- 
cient Fountation for the Defendant to fupport a Promiſe upon 
it. @he Cafes upon which the Chiet Juſtice founded his 
Argument, were principally 1 Cr. 303, 502. 1 Sid. 41. 2 Sid. 109. 
Ven..51. Mod. 25. Sir William Jones 16r. wey the una⸗ 
nimous Dpinion of the Court was, that the Aiton was weil 
maintainable. CGpon which Serjeant Chappel fatd, that upon a 
former Motion fora new Crial fo2 ercefive Damages (the Da- 
mages being 2000 Pounds) the Court referved the Confidera- 
tion of that Dueftion till this was Determined; fo which Rea- 
fon the Court now made a Rule to them Cauic, why a new 
Crial ſhould nat be granted, Vide Poft. 174 


Hewke and Whight. 


When andc- Bury et bad an Aiton upon the Cafe bought agatat the Te— 
tion is fendant, JOoprietary of the Cithes of the Pariſh 
eet per. OE Sutton, fo2 not taking atwap.the Cithe of Dats, jPeas, and 
perfor not AVC, after thep were Cet out; ft was tnfifted on by the Counſel 
taking away £02: the Defendant, that the Plaintiff ought to have given No— 
his Tithe, tice of tithing, after the ithe fet out, and hefore the nine 
how far by Parts were removed anv catried away — the Tenth. Judge 
ee, who tried the Cauſe, agreed, thaͤt ſuch Notice was necel- 
of Tithing Carp to be given, according to the Eccleſtaſtikal Law; but by our 
necd notbe Law he thought tt not neceſſary. And 992. Proctor cited the . 
proved. Cale of Chaife and Way, where this Point 1s erpretsiy adjudged. 

Accowingly the DOefenvant conlented, that the Jury ſhould find — 
a Gerdiet fo2 the Plaintiff. 


Howitstin BN! The King and Smith. 

Perfon can- oe 

—— ery —— an Jndtement againſt the Defendant for robbing 
bery, by one Thomas Holder, a Cuftom-houle Dificer, o€ - 
Reafon that Goods belonging ta Perſons unknown, the Fak appeared upon 
artheTime the Cpidence to be, that Holder, wha lived at Ip{wich, hav latelp. 
ae bate ie made a Seizure of the Ooods tn Queftion, for being run, anv 
claimed, hid clandeffinely tn a Warn belonging to a Cown- near that 
Property in Place. Ahen Holder was riding off with theſe Goods, wbich be 
them, ( bj 
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Had made a Sefsure of, and carrying them upon the Read to— 
wards Ipfwich, the Defendant met him, Demanved the Goods, 
inſiſting upon tt that they were bis, prefenteda Piſtol to him, 
and theeatened to kill him ik he did not deliver them. Theſe 
Goods were a parcel of Cea, And upon that Holder faid ta 
the Priſoner, if J was to give pou Part of them, pou would 
{auch at me another Cime, Io, the Peiſoner told Him, he 
Would not, and He would be contented. Holder upon this Delt: 
vered him [art of the Cea; and for taking thts Parcel of Cea 
fo Delivered to him, the Prifoner was tndited of Robbery. Che 
Counfel for the King intifted, that by the Seifure Holder gathed 
a Cpectal Property in the Cea, and though be made the Offer 
of parting with fome of it, ta fave the reſt, pet that Offer was 
made under Cerro2 of the Chreat, and confequentip could not 
ieffen the Offence. However, Judge Lee was of Opinion, that 
as this was only a Claim of Pꝛoperty by the P2rifoner, the Jin- 
— Sout not be maintained; accordingly the Priſoner was 
iſcharged. 





Term. 
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Holt and Ward. : 


Vide ante. R. Reeves caine now to ſhew Caule, and ſaid, that he 
173. fubmitted it, unlels the Damages were very erceflive, 
the Court would not interfere. Wut he apprehend- 
ed, that contiderfng the Circumſtances of this Cafe, 
the Damages were very Woderate ; for the Defendant had an 
€itate tn Poſſeſſion of x1col. per Ann. thounh the Plaintitt 
Had ftttle o2 no Fortune, and the Courthip between tyem was 
carried on fo2 above thee Pears without Intermiſſton. Jn the 
Cale of one 992. Alfop, a Clergyman of Oxford, the Jury rave 
the fame Sum, as they have dane here, viz. 20001. and that 
Cerdié was never attempted ta be fet afide for the Ercefivenets 
of the Damages. Me oblerved farther, that in Aztans ef 
Scandalum Magnatum the Court never (ets afide the Gertie upon 
fuch a Reafon. Che Cale of The Duke of Richmond wags a 
late Jnftance of that in the Common jPleas ; the Jurp there 
rave 100001. Damages, a new Crial was moved for on that 
Account, but the Court refuted ta da any Ching tn tt. Che 
Court inthe prelent Cale thought proper to recommend an 
Accommodation ta the Parties ; accodingly nothing was far- 
ther Done tn this Matter at preſent. 


Anonymus. 


How far the M3 Kettleby moved foz an Infomation again one of the 

Court will Church-wardengs and one of the Overfeers ot the arith 

grant en In- of Lambert, fo2 caufing a Libel to be read in the Church anaintt 

ant the Cruttees and Banagers of a CAorkhoute there, by charging 

Church-war- then (without mentioning any of their Names in particular) 

dens, or not. with being guilty of Cuffering feveral Abufes tn that Cruft bp 
thei pretended Authority. Accordingly a Rule was made ta 
ſhew Cauſe. 


1 Bailey 
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Bailey and Dolben. 


| an Aiton upon the Cale fo. Goods (old and delivered, Confrudion 
| 992. Taylor moved in Arreſt of Judgment, that the Oeclara- vores 
tion was in Latin, whereas bp the At of Parliament, that pat. esr e* 
fev the laft Seſſions, tt ought to have been tn Englih, bp Reaſon quires that 
that the Damages recovered were under sol. though thep Law Pro- 
Were laid moe in the Occlaration. Accowingly a BRuie wags ceedings 
made to thew Caule. Vide poſt. 24; —B 


Anonymus. 
R. Hollins moved on the art of the Crown for a Certiorari — 
to remove an Indictment of Felanp found at the laſt Af: maybe gran- 
fifes at Durham ; and the Certiorari was granted, ted to a Ju- 


ftice of Oyer 
and Terminer to remove an Indi&ment of Felony. 


Wilkinfon and Raper. : 


R. Dennifon moved to fet afide a Gerdict, where there whena Ver- 

| fas no Defence at the Crtal, by Reafon of a material Ke is ob- 
Glaviance between the Pilea and the Copy of the Iſſue. Be ined wer 
faid itkewife, that the Japer-Book of the Copp of the We fence se the 
fas made up bp the plaintiff ’s Attorney, and not by the Trial, how 
proper Dicer, which was another Realon why the Cerdté far che Court 
ounht to be fet alive. Che Court declared their Opinion, v"! me fet 
that the firit Cauſe was not iufficient, by Reaſon that the De- \itnase ie 
fendant had cured this Defet tn the Copp of the Iſſue by al there isa 
cepting of it; though thep Did agree, this was othertuile in cafe of Variance be- 
Clariances between the Copp of the Iſſue and the Nifi prius Rail, ween the 
But the fecond, they fain, might be a Reafon ; according lp fog Pes end the 


that made a Rule to thew Caute, — of the 


2s 


Hayward and Newton. 


8 — Darnel moved fo2 a new Crial upon account of the How far the 
Damages being too {mall in an Aion for CUords; the Come will 
Cows being Cpoken of a CUine⸗Marchant, charging him with ry ea 
felling by falfe Wealure, and the Damages onſy 208. We DD norwich’ 
agree, that thefe Motions are not often made, but ſometimes ftanding the 
be faid, they habe been granted; and particulariy cited the Cale Smalloets of 
Of Woodford and Kneve, where a Wirit of Iuquiry was tct afide the Pemenes 
fo2 this Beaton. Che Chiek Juſtice fatd, that he remembered . 5, 
the Cafe cited; but, as he took tt, the Reaſon given itn that 
Cale was, that there Was a GAriting appeared, which alcer- 
tained what the Damages ought ta have been. He oblerved, 
that where the Damages are erceftive, the Court has fome- 
times interfer’d; in fome Inſtances they have even increaſed 

Vor, I. Lz them 
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them themfelves, and that in violent Dattertes, theugy antt- 
ently they ufed to do tt only in Mayhems; however he never knew 
the Court fet afide Gerdiits of thts kind fo2 the Oamages being 
too fmali, and bas otten known thele Dations refuted, and fo the 
reft of the Court declared. Foꝛ this Reafon Judge Page fatd, 
in a Cale where he was Countel, when the Jury gave but 6d. 
DOamages, and Baron Harfel that tried the Caule, direten 
the Jutp to go out andconkider aga of their Gerdict, he adviſed 
his Client to be nonſuited upon the Jury's coming th the fecond 
Time; andafter that anether Ation was brought, and then the 
Plaintiff recovered 801. Accowingiy in the peefent Cale the 
Motion was retuled. 





Lomax and Honeby. 


How fara WN a Crial at Gar upon a feigned Jue out of Chancery, 
Perfon hall 1 wherein the Queftion to be tried was, whether the Piantitt 
— was ever the lawful Son of one Caleb Lomax, oꝛ not; 992. 
Witnefs, not- Wills, a8 Countel for the Plaintiff, called ane 952g, Mottram, 
withftanding {pho twas Tife ta the Clergpman that married them, in 
another Per- order to be a Mitneſs tou the very. Ceremony of Warriage, 
eee which the berlelf was prefent at. Upon this 992. Reeves on 
fwears, that the other Side objected to Her being Cwom, by Reafon that 
he heard the He Had an Evidence to produce, one 25, Davis, wha would 
firft Perfon fwear, that the beard 9925, Mottram fay, that in cafe the War- 
confefs that riage could be proved the Plaintift’s Wother mould take 
gain by the Cate that the Mould never want during Her Life. We Laid, 
Event of the {HS Berp Exception was allowed tn the Cale of Sir George 
Caufe. Saunders againſt Coleby and others, at @ rial at War laſt Ea- 
fter Cerm., Judge Lee fata, that he very weil rememberen 
that Cale, and the Doubt there was, whether that Exception 
was fatal to prevent the Witnels being admitted an Evidence, 
O2 whether it only went to the Credit of the (Uttneſs. Judge 
Page, he fait, was of Dpinion, that the Creeption only went 
ta the Credit of the Cdiitnets, but the ret of the Court in 
citned to te of a Different Opinion. Upon this the Court 
in that Cale defired him to yo into the Erchequer to know 
the Dpinion of the Batons. Waron Commyns was not in 
Court then, but the Chief Baron with the two other Barons 
agreed, that this Creeption ought to prevent the Citnels 
trom being examined as an Evidence. be fatd, he reporten 
this Opinion of the Barons toa the Court here, and accogn- 
igi the Rule was niven, that the Mitnels thouldwbe 
eraminen, Che Counſel, that called the Witnets in that Cale, 
upon this fad, that they mutt tender a Gill of Exceptions. 
For which Reafon, tn oder to prevent Delay, the Coun- 
tet of the other Side agreed, that the CAitneis thould be 
eraimined, and je was then examined accodingly, Low 
Raymond faid, It was very true, that that Cafe was as bas 
been ſtated. ‘Wut pet he obferved, that in a latter Cale, which 
caine before the Houle of Loros, relating to the Charitable 
Corporation, the Moule of Lords tere of a contrary Opinton, 
and netwithitanding that Creeption the Mitnefs Lid ee 
I allowe 
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allowed an Evidence. Me fatd, that he had confivered of this 
Cale by himſelf fince, and he was apprehenfine, that tt might 
be a Ching of Dangerous Confequence upon {uch an Excep— 
tion totally to erclude a Perſon fram being an Evidence. 
De fad, an Hone CUittnels might have a Cell-wihing to one 
Side of a Caule, and ih the seal of bis Heart might tay, 
it would be better for bim, it the Caule went on the Side 
he withed it would. Pet perhaps, if this Perſon was to be 
eramined upon bis Oath, it wauid ke found, that be would 
not be one Sir-pence the better forthe Event of tt. For which 
Realon he had altered his Opinion, which he was of before ; 
and now Declared, that He did think 9525. Mottram ourbht to 
be eramined as an Epidence. Judge Probyn and Judge Lee 
Declared themflelves now too fatished, that he ought to be 
examined. 952s. Davis however was fit calicd; but when fhe 
came to be eramined, fhe ſaid nothing that was matertal. Ae- 
cordingly 9928. Mottram twas examined immediately. Che 
Plaintiff's Countel went on farther in Evidence, and vid 
ieem to give undenmtable JP00fs of the Warriage, which the 
DOefendant’s Counfel was net able to fay much araint. Dow: 
ever what they principally telied upon was, ibat admitting the 
Marriage to be proved, and the Plaintiff to be bow within the 
Cime of it, pet Kill be ought not te be confidercd the lawful 
Son of 92, Lomax ; becaule 992. Lomax was not capable at that 
Cime of gettiny a Child. Che Chick Justice favo, chat rhe 
Defendant might weil be allowed to give that Wetter in E- 
vidence; and of fuch Opinion, he oblerven, the Court was tatt 
Eafter Cerm in the Cale of Pendilland Pendill. Accowinaly ſuch 
Chidence was given in this Cale; but notwithſtanding this 
the Jury gave a Gerdict for the Plaintiff. 


Jacobs and Crofsley. 


R. Reeves now argued the Creeption, that had been before vide ante 
taken to this Declaration by 92. Fazakerly; but the Court 156. 
{oon ober-ruled if, fo2 the very ſame Reafons that were given 
before. Cipon which 92. Reeves offered another Exception, 
Which was, that the Contra fet forth required the Pläintiff 
to tender to the Defendant 20001. of the Common Stock be- 
longing to the York-Buildings Company ; but the Averment onlp 
Is, that the Plaintiff was readp to tender 20001. of the Joint 
Stock of the Company. 2. Marh argued on the sther Side, 
and (aid, that be DID agree that the Milas were Communis in une 
Cafe and Conjuné? tn the other, and that choleStocks fo deſcrib o 
night pokivly be Different. Wut be obſerved that the (Uoros in 
the Averment were, that the Plaintiff was ready to tender predict’ 
feparal’ duas mille Libras of the joint Steck, which CHa predict’ 
Was inconfiftent with the T1020 conjund’; for which Realon, he 
fubmitted it, that the Tid conjun@’ fhould be rejeted. Judge 
Page fad, Where the ows in a Declaration are, quod Querens 
obtulit predict Thome f02 predict Johanni, the Court aften rejeits 
Thome ; accowingly the whole Court tas of che fame Dpinian ; 
and Judgment was given for the Jolaintifr, ee 
aineér 
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Wather and Smith & Ux’. 


How far a N Rule to ſhew Caule, why the Plaintiff thould not have 
Perfon thall O more Cots than Damages in an Aton of Afault and Bat⸗ 
be invitled, tory, bp Reaton that the Damares were under 4o Shillings, 
more cots anv that there was no Certificate from the Judge of the Batterp 
than Da- being fufficientlpy proved; 952. Marth fatd, that the Defendant had 
mages, not- fyectally juftifien in this Cate, bp a Mollicer manus impofuit upon 
withtanding the Piaintift, fo2 His entering into the Defendant’s Garden; bp 
wereunder Which the Defendants have admitted the Afauilt and Battery, fo2 
goShillings. which Reaton he apprehended, that the Certificate of the Judge 
was unneceflary. 292. Filmer on the other Side faid, that the 
Statute which he founded his former Wotton upon was the 22d 
Of Ch. z. 9. (136.) and the Confirudion upon this At map pol 
fibly habe been, that there hallbe no Decation faz a Certiicate, 
where the Defendant by his Plea erprelly admits a Battery, 
Which is the Cale, where he pleads de fon Affault demefne ; though 
be obſerved, that he never remembed even that Point deter- 
mined. Wut inthe preſent Cale he fubmitted it, that the De— 
fendant bad not confcfled Battery; but only an Affault; fo 
which Reafon, he apprehend, that the Rule ought to be made 
abfolute. Judge Lee tnclined to be of that Opinion; and faid, 
that the Wows of the At were, That the Plaintiff fhall recover no 
more Cofts than Damages in thefe Inftances, unlefs where a Judge cer- 
tifies, that the Battery was fufficiently proved. Gnd he Doubted, 
Whether the Wattery was confeiled in this Cale. Che Chiet 
Fuftice and Fudge Page inclined to be of a Different Dpinton ; 
and Judge Page fatd, that he rememb2ed Led Holt would al- 
{ow a ſmart Beating to be admitted by this Plea. Accordingly 
the Rule was enlaryed. Vide Poft. 


Dobfon and others againf? Dobfon. 


When a Writ — a TUrtit of Errorona Judgement tn the County Pala— 
of Dower tine Of Lancafter {1 Mower unde nihil habet, 952, Robinfon took 
lo feveral Erceptions, tn oer to reverfe the Judgment. He oblerv- 
brought, ed, thatthe Statute of Merton, Ch. 1. was the fir Statute that 
whar are the gave Oamages in thts Action, and the Galue of the Land ts 
Damages appointed bp this Statute to be the Wealure of the Damages. 
wien — But from what Cime, and te what Cime this Galue was ta 
rary be computed, be (ad, might be fome Queftion. Che Miows 
recover in. OF the Aé are, thar it fhall be computed from the Day of the Death 
fuch A&tion, of the Husband to the Day when the Demandant fhall recover her 
Seifin by the Judgment of the Court. Cipon thefe Cows Low 
Coke §a8 been of Optnion, tn Co. Lit. 32. that the Demandant 
muff not Delay binging her (Urit of Dower; and it the Does, 
fhe halt not take Advañtage cf her own Lathes. Wut in the 
peetent Cale, the Atian was not brought for above tive Pears 
after the Death ef her Husband; for wich Realon he ſubmitted 
it, that the Clalue of the Land ought ta have been computed 
Only from the Cime of banging the Ation; but yet he vi ia 
I covere 
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covered the full Aalue, equally as tf there had been no Neglect 

in ber, even from the Day when her Husband died. Chen as 
for the Cime, which the Galue of the Land ought to have bees 
computed to, he appeehended it ta be Clear, that it ounht to 
have been computed no longer than the Cime when Judgment 
Went again the Cenant by Default, which was the Award of 
the Crit of Inquiry. For upon that Judgment a Crit of Cr- 
ror lies, as appears by Sid. 188. and Sal. 252. So that that is 
the Day, when the Demandant map be properly aid to recover 
her Seifin. But in the prefent Cale fhe bas recovered her Dae 
manes even ta the Cime of erecuting the CUrit of Inquiry, 
which was above two Pears after the Award of it. be con- 
ceived likewife that the Entry of the Judgment was wong. 
Gn Judgments by Default it is always taken Motice of, that 
the Cenant was Cummoned by the Sheriff, and did not appear; 
but here tt is only fatd, & fum’ &c. which may be underftood to 
be only that a Summons was awarded. Jn this Recorn iike- 
wile, the Grand Cape is awarded, without giving the Party a 
Dap to appear at the Demand of tt, which, be tad, was a Dit: 
continuance. In Cetting out the Default likewile, tt is entred, 
quod ipfi non venerunt, without faping nec aliquis eorum venit. Che 
Continuances likewile ought to bave been to a Dap certain, 
but thep ate ad prox’ Seffion’ generally. De took Motice like- 
Wile, that the Jury have given 5 Shillings Damages, fo2 what 
the Demanvant {uffered occafione detentionis Dotis, befides the 
Galue of the Land, which they found to be 28 Pounds per An- 
num. 02 all which Reaſons be fubmitted it, that the Judg- 
ment twas clearly erroneous. Serjeant Chappel was Countel of 
La — Side; but he took a Dap to anlwer the Objections, 

ide Fou. 207 





Patton and Smith. 


N an Gition upon the Cafe bought by the Plaintiff, as Wat- WhenanAc- 
{iff of the City and Libertp of Weftminfter, he Declared, that ton is 
the Dean and Chapter of Weftminfter, had by Letters Patent rege atky-s 
under the Geat Seal, the Return of ali rits and JP2uce#es Feanchite 
executed within the City and Liberty aforeſaid, and that the foran Injury 
fain Dean and Chapter had under theft commoan Seal granted done co his 
the fatd Privilege to the Plaintiff during his Life, to ve enjoped — 
in aS full manner ag they themfelves ad tt, vireure cujus he Me 
was poflefied of the fame, till the Defendant erecuted a Cat good Decla- 
rant bimlelé within the fame Bailiwick, viz. at fuch a Place, ration in 
to the Jolaintif’s Damage of roo Pounds, Co this Declara- such Adion. 
tian the Defendant demurred, and fhewed for Caufe Cpectally,. 
that the Plaintiff has alledged, that he was poſſeſſed of this Pu⸗ 
bilene ; Whereas it appears upon his own ſhewing, that he was 
fetfen Of it, by Realan that he had an Cttate fo Life in it, Ser- 
jeant Hawkins argued fo2 the Defendant, and ſuͤbmitted it, that 
this was a good Caule of Demurrer; for which jPurpofe be 
cited Littleton, Se&. 324. De fatd, he apprebended, that it would 
be no Anfwer to this Objeition, that bare Pofletion was tutt- 
cicnt to maintain this Atton, and that che letting foyth a Citte 
Vor. I. Aaa _ was 
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was Surpluſage; for if Surpluſage ts fet out at all, the Plain⸗ 
tiff at Hts Peril muſt fet tt out fozmaliv, otherwife he conceived 
the Defendant might Oemur. Che Serjeant obſerved farther, 
that the Declaration was bad in Subftance. ibe took Motice, 
that there were feveral Arits, which by Law the Sheriff hada 
Right to erecute in thele Batliwicks as Writs of Matte, Ort 
ſeiſin, Partition, Non omittas &c. fo2 which Reafon the Plain⸗ 
ttt ought to have thewn, what this Carrant was, that the De- 
fendant erecuted, in oder that tt might bave appeared, that it 
was not one of thofe that have been mentioned. But this he has 
intirely omitted; and bas only fatd tn general, that the De- 
fendant erecuted a CUarrant. Che lak Exception taken by: the 
Serjeant was, that the (Gog Liberty fet forth tn the Declara- 
tidn Was of an uncertain Signification. Foz which Purpoſe he 
cited the Cate of Wadingford and Hall, adjudged in the Common 
joleas, about the End of the taf King’s Cime. Che Defen- 
daut there pleaded in Ahatement, that He lived within the Liber- 
ty of fuch a piace, abſq; hoc, that he lived at the Place, where 
the Piatntife Had tied Him ct. Che Court were of Opinion, 
that the Wiad Liberty had an uncertain Signification ; for which 
Realon the Plea was over-ruted, hy Reaton that the Wiaintitt 
Had not given the Defendant a better Witit. 992. Wynne argued 
on the other Side, and ſubmitted it, that the Cow Pofleffion 
was oftentimes ufed promifcucuttp foy Scifin; and to this Pur⸗ 
pate cited Co. Lit. 17. 153. and _ for which Reafon he ap- 
prehended, that the Forms of Pleading did not require, that 
thoſe Cords hould be ufed fo ſtrialy m the different Sentes, 
that have been mentioned. Co the tecond Objection, He fata, 
that the Jilaintit had not the CUarrant ta poduce; and foz 
that Reaſon tt could not be incumbent upon him to fet ft forth. 
“nd to the laſt he anfwered, that the Toys City and Liberty of 
Wefiminfter, are Conftantly uled as Wiss Spnonpmous, and 
which lignity Places that are co-ertenfive. Accordingly, the 
Chiel Jjuttice avfent, the Court rave Judgment fo2 the IDain- 


tiff, nif. As the Court was making this Rule for Judement 


In what 
Court an At- 
torney’s Bill 
is proper to 
be taxed. 


the Serjeant prayed, chat the Defendant might have Lroertp 
to withdraw bis Demurter, and picad the General Iſſue. Judge 
Page ſaid, be belteved the Court jas granted fuch Wations to 
late ag thts ts made, in Actions that are bought to try a Right; 
reyes Adtions that are founded upon a Tort, as the pe: 
ent one ig. 


Evans and Bevis. 


M® Kettleby moved to diſcharge a Rule, made for taring 
an Attaney’s Gill, and fo2 taping jOreceedings tn an Aston 
brought upon tt, by reafon that the Acion was faz Expences that 
the Attoruey wag at im becoming Bail fo2 the Defendant, the 
Recognizance of Bail being eſtreated; and farther, becaute no 
one Icem of this Will was for Wuiinefs done in this Court. 
However, the Court fatd, that they were pofleiet of the Cauſe 
by the Aiton’s being tought upon the Bul in this Court, and 
rhe Plaiutiff's being Batt to2 the Defendant was occaſtoned by 
bis being Attorney faz him; accordingly the Wotton ras pg 
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The King and Jenner. 


O N Rule to thew Caule, why an Infomation Mould trot go vow far the 
againſt the Defendant for publifhing a Libel upan one G92, Court will 
Hayward, a Cline-Werchant, in the Daily Advertifer, the Sub por sran.an 
ftance of the Advertiſement was, This is to give Notice, that Mr. 2 pines 
Hayward fells Wine or Brandy by the Gallon, Quart or Pint, and is notwith- * 
to be met with at-any Hour every Afternoon at one of the Taverns fanding the 
in Smithfield N.B. Mr. Hayward fells an Excellent Salve made by a — — 
Relation of his in Dublin, to cure Women’s Breaſts with, which may be Pibellous, 
had at 12d. a Bottle. he Defendant's Counlel inſiſted, that 

this twas no Libel. Wut 2. Favakerly fuiimitted it, that tt 

was, bp Reafon that tt tended to ieflen a Wan ta his Crade, 

and make him ridiculous. However the Court thought that 

‘tt would te going too far to grant an Information for fuch a 

Paper ; it was enough te leave the arty to bts ordinary Re- 

medy; accowingly the Rule was difchargen. : 


The Bank of England and Morrice. 


18 an Action bought againſt the Defendant, as Adminiſtra- gow er an 
tric to ber late Dusband, fo2 a confiderable Sum of Money Exccuror 
Due by fimpie Contract, the pleaded a Bond of 600 1. given Dp Mall be al- 
Her fad Husband to one 2. Congreve for the good Wehaviout eae 
Of one Jofiah Maxwell, ag Deputy in an Office ta the aid 2." dic of 
Congreve foz fir Pears, two of which Pears remained at. the Bonds tand: 
Cime of the Pilea pleaded, and the Condition of this Wand ing our. 
farther was fo2 apment si a Sunt of Wanev and fome other 
particulars ; tn fame of which Particulars the iatd a Wyeach ; 

fhe pleaded itkewife another Wond of 36001. Penalty, with 
Condition for performing certain Articies, as Payment of 
Seamens ages, Commiſſion Money, &c. which were reduced 

to a Cettain Sum, as appeared by the Aareement, and then 

fhe aligned two Beaches tm the Seaniens Wages; anv 
Conimiflion Money not being paid; the farther pleated a Wand of 

53000 |. With Condition fez Payment of fceveral diftine Sums at 
diſfferent Iuſtaltments, and averred, that fame of thefe Payments 

were not made; fhe Ithewile pleaded other Wonds with com- 

mon Conditions for Payment of Wonep, ſome at a ODay paſt 

at the Cine of the Pica pieaded, and others not yatt at that 

Time; anv then concluded her Plea, that He hav not Affets 

beyond uch a Sum ust fuffictent te fatisiy tie Debts atare- 

fain, Co this Plea the Plaintiſts put im the uſual Reviicae 

tion; and upon that Flue was joined. A Crial was according⸗ 

iy Het before the Chtet Juſtice at Nifi prius, anda Cerbig given 

fo2 the Plaintiſf of 280001. M92, Reeves upon this moved a few 

Lars age fO2 a new Crial, and beeaule the Court thought 

tyat thete was fume Difiicuity in the Ceceptions, they ageren 

a Paper to be given of them. Che Exceptions taken were 
principaily tho; one mas, that the Penaſties tn all thefe Wonvs 

sught to dave Been allawed the Defendant in Cyivence to fos 
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ber the Aflets with, whereas according to the Chief Juftice’s 
Dpinion nothing ought ta have been allowed, but what was 
bona fide Due according to the Condition; and fo he directed the 
Jurp to find. Che other was, that whereas there wete Ships 
out at Sea belonging to the Inteftate, and Wand by his Ser- 
vants, but were not returned home til after the Plea pleaded ; 
yet the Chief Tuftice was of Opinion at the Crial, that thele 
were preſent Affets for the Defendant to be charged with; and 
fo be Direted the Jury to find likewife. Serjeant Eyres argued 
on the other Side, and lad, that he vid agree, that the Penal⸗ 
ty Of the 60001. Wond the Defendant ought to be ailowed to 
cov r the Affets with ; becaule a Beach in this Wond was ac- 
tually made in the Life of the Snteftate, fo that the Bono 
might be fain to be in Strictneſs Forfeited ; and it was impoflible 
to alcertain that in Conſcience and Cquity would be Due up: 
on it, by Reafon that two of the Pears mentioned tn the Bond 
were not patt at the Cime of the Plea pleaded. On the other 
Hide, he faid, he apprehended, that the Countel for the Deken⸗ 
Dant muff admit, that the Penalties of thole Bonds, which 
were made fo2 Payment of Sums certain, ought not to co⸗ 
ver the Affets ; becaule the Sums, which were tn Conlctence 
and Cquity due, might be alcertatned with the nreateft Cale 
imaginable, by computing only Principal and Intereſt. De 
fad, that Crpericnce thews, that this ts conftantly Done upon 
Crials, and he conceived, that the Conftrudion upon the Sta- 
tute fo2 the Amendment of the Law, Sect. 13. well warranted 
it. The Debate then will principally arife upon the Bond 
Of 36001. whether that Penalty ought ta be allowed 02 not. 
And as to that he ſubmitted it, that tt ought not; for though 
many of the Conditions of this Bond are for doing collateral 
Qs, yet thofe Conditions, which the Wreach ts afigned in, 
are reduced ta a Sum Certain; for the Seamens lages and 
Commifticn Wonepy ace fettied by the Articles at a certain 
Rate. However if the jPenalty of this Bond ſhould be allow- 
cd, pet the Fat was, that the Dekendant was ftill overcharged, 
But he fubmitted tr farther, that the Defendants Counlel 
were totaily irregular tn taking Part of thefe Exceptions now, 
becaule at the Trial they direcip watved the Wenefit of the 
530001. Bond, and of the other Bonds fo2 Payment of Sums 
Certain. Beſides, he (ald, that no Exception ought to be ta- 
ken in moving fo. a new Crial, untels it thews that the 
Judge misdireced the Jury. Chen as to fome of thole Bonds 
he obferved, that the Pay was not come fo2 the Payment of 
them ; for which Reafon as to them there mas no Colour 
that tye Oefendant thould take Advantage of the Penalties ; he 
faid, that thep ſhould be allowed. Che Chick Juttice ſaid, that 
a5 to the ends of 6oool. and 36001. Penalties he was indeed 
of Opinion at the Crial, that nothing ought to be allowed 
upon them, but what was bona fide and in Confletence due, 
and as tO the other Bonds the Plaintitk's Countel themfelves 
DID not inſiſt upon the Penaities, However upon conhidering 
moe fully of the Matter, he was of Opinion, that the Defen- 
dant Had a Bight to have every one of thele Penalties allow- 
ed, 02 the Penaltpts the Debt, which a Court of Law mutt 
Confider ta be Due; and this Court cannat conſider ——— 
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this Mature tn that Light, which Courts of Cquity do. And 
ag to the Statute for the Aniendment of the Law, he thought 
that made no Difference tn this Cale; becauſe the Manner of 
taking Advantage of that Statute has not, no2 could Have been 
taken Aobantage of in this Cale, He did anree, that where a 
Bond⸗Creditor is contented to take the Principal and In— 
tereft, and the Erecuto2 will not pay tt, but keeps the Bond 
on Foot to cover the Ailets, if (uch Bond ts pteaden in War, 
that the Plaintiff map well reply, that the Bond was kept on 
Foot per fraudem; and then nothing ſhall be allowed the Ere- 
cuto2 upon Evidence, but what was tn Conletence Due upon 
it, And fois the erprefs Authortty of 3 Lev. 368. Wut other- 
wife be thought the Crecute had an Advantane of covering 
the Aflets with the Penalty, which tn a Court of Law he was 
well intitled 10. Chen as to the Plaintiff's Countel being 
too late tu take this Crception now with Relation to the Penal- 
tics of thofe Bonds thep admitted, he fatd, tt appeared to the 
Court upon the Fate of the Record, that thev ought not to 
have admitted tt; upon the Reco thts Court ts to judge; 
and therefore will not take Advantage of the Admiſſion of Coun- 
fel in Detriment of fuch Right. Wut tf the Matter had not 
appeated upon the Record, be agreedit would have been other: 
wife. As to thofe Bonds, where the Day was nat come fo. the 
Payment of them, he ſaid as to them likewile, he thought they 
ought to be allowed. De dD agree, that ik fuch Bond had 
been fo2 the Performance of a Collateral Condition, and the Dap 
not come fo2 the Jperforming tt at the Cime of Plea plean- 
ed, the Bond would not be allowed the Crecuto2 to cover the 
Gfiets with ; and fo is Harrifon’s Cale, Coke’s Rep. Wut where 
it ts for the Payment of a Sum Certain, he took the Law to 
be otherwife. He ſaid likewiſe as to the ſecond Creeption about 
the Ship's being Aflets he had great Ooubts with himlelf, whe- 
ther that Opinion was right. Che ref of the Court declarev 
their Opinions with the Chief Juftice, in Relation to the firſt 
Exception taken by the jplaintiff’s Counfel; but as to the 
fecond they thought tt unneceſſary to deliver an Opinion. Ac: 
cordingly the whole Court were making the Rule abfolute fo2 
a new Crial. However upon fome Doubts arifing, whether 
there Mould be a Repleader awarded, as there was tn the Cate 
before cited out of Leo. o2 whether the Ation fhould be begun 
de novo, the Court thought that Matter might require a littie 
eee Sultetation ; accordingly only enlarged the Rule. 
Vide poit. 


Morley and Morris. 


ay Demurrer was made to a Declaration fo2 want of How far the 
Pledges, ‘Wut in the Copp of the Declaration delivered Court will 
there was the Cod Pleg’, &c. and upon the Roll the Pledges &* slide » 
Doe and Roe Were entered. Cpon which a Wotion was made to yy 


7 ; afon of 
fet this Demutrer alive ; and accordingly a Rule was made tO ics being ti. 
fhe Caute. Che Chiet Iuftice abfent. valbya. 


VoL. — Bbb Anony- 
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Anonymus. 
How far the Avie in Abatement was put in, that the Defendant's Mame 
oor ce was Martin, abfque hoc that it was Marten. On Matton ta 


Pies of Mit. Cet thts Plea afide, the Court fad, that this was fo clearly a 
nomer, by fart Plea, by reafon that the ames were eradlyp of the fame 
reafon of its Sound; accovingly they made a Rule to hew Caule, and owered 
being five the Attagney to attend. Chie Juttice abfent. 


How far the Anonymus,. . 
Court wi 

give Liberty — Darnel moved fo2 Liberty to enter a Suggeſtion upon 
ee nics tie Roll in an Aion qui tam, where a third Part of the pe- 
Sugecttion | naity was given to the City of London, that the Sberitis were 
in order to Freemen of the City, in ower to warrant the Venire’s being 
warrant the Direded to the Cooner : and a Rule was made to ſhew Caule. 


Award of a Chiek Juftice ablent. Vide poft. 
Venire. 


Beach and Johnfon. 


How far the R. Kettleby Had mobed a few Days ago, that a Cdrit of 
Court will | Erroz might be quathed for a Clariance between the CGrit 
auehh a Writ of Erroz and the Cranlcvipt of the Recow , the Oefendant 
below being named as Adminiftratric to Her Dusband in the 
Tranſcript of the Record; but that Addition being left aut tn 
the Writ of Erroz, the Court then ordered Motice to be gi— 
ven of the Motion; becaule they thought the Writ of Error 
amendable. De now made this Motion over again, having given 
Motice, but the other Side did not attend; and he fatd, he ap; 
— he had a Right ta Coſts upon the Statute fo2 the 
mendment of the Law. Judge Page fad, he thought that 
the Writ of Erroꝛ was pretty cleariy amenvdable ; but ff the 
other Side would not move to have it amended, he did not 
fee, that the Court was bound ta dO it ex Officio. Accowingip 
the Court made a Rule to ſhew Caule, why it Hhould not be 

quaſhed with Cofts. Chick Jufticeablent. Vide pot. 277 


Jenner and Padington. 


When Mo- R. Wirley moved, that 201. which bad been paid inte Court 
ney is | might be reftored to the Ocfendant, by Keaſon, that the 
brought into Plaintiff Died before Gerdict; end ſeveral Applications had been 
Court, how made to the Crecutors to take the Money, but they had not done 
far the De it. Judge Page aid, that in the Common pleas he believen 
not be allow. LUCH Motion might be reyular, becaufe there the beinging it 
edtohave into Court fs not Direkt Pãyment; fo2 if the Plaintif— does not 
any Parcofit prove upon the Crial, that to much ts Due to him, as is bought 
back agains In, the Defendant 1s intitled to the Remainder back again, 
! g 
But in this Court it ts direct Payment, and though eee 
I Onep 
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i Rc — 

Money as is bought into Court thould not be proven to be Due, 

et the Plaintiff, is tntitied to the whole, Accordingly the 
ation was refufled, Chief Juffice abſent. 


Manfel and Manfel. 


Canc. Gy an Appeal to Loyd Chancellor from a Dectee made tow far ic 
by the Matter of the Rolls, there tas thought to athe tee 
be fome Orfiiculty, and upon that Logan Ehancello, thought tr rotee, 
it proper to have L020 Raymond’g and L020 Chief Baron's ;, deftroy 
AMitance. Che Cale was, that Str Edward Vaughan as contingent 
feifed of the Lands th Queftion in Fee-limple, and deviled Remsinsers. 
the fame to bis Sifter Dorothy fo2 Life, the Remainder tn 
Trult to prelerve contingent Remainders; the Remainder ta 
Het fir and every other Son in Cail Gaic. Sir Edward 
Vaughan likewife chatged thete Lands with the Payment of 
Debts and Legacies. After his Death, Dorothy married Sit 
Edward Manfel, and during the Coverture, before Fue hav, 
Dorothy joined with the Cruftees for preferving the contingent 
Remainders, tn making a Deed of Feoffment to Sir Edward 
Manfel, the Intent of which Deed was Declared by the Tons of 
it to be, fo2 raifing and ievping Boney to ay the Debts and 
Legacies charged upon this €ftate by the (ill of Sir Edward 
Vaughan, by demiſing, letting, felling 02 mortgaging the Pre—⸗ 
miſſes, 02 any Part thereof for that iz urpoſe. In this Deen of 
Feoffment there was a Covenant to levy a F tne, and make fuch 
farther Aflurance as ſhould be advileable faz fettling the fame 
Cites ; and foon after a Fine, with a Leale and Releate, was 
erecuted by Dorothy and the Cruftees above-mentioned, to Sit 
Edward Manfel accogtingly. Sit Edward Manfel makes his TUil 
of thefe Lands, and deviles them to the Plaintiff hfs eldeſt 
Son, begotton on the Body of Dorothy, foꝛ Life, the Remainder 
to bis fitft and other Song in Cail Wale, with like Remainders 
to bis other Childen, the Remainder ta Rawley Manfel, the 
Defendant, with Divers Remainders over, Che Plaintiff 
hought his Bill before the Maſter of the Rolls, paying that 
he might have an Cftate-Catl decreed to him out of there Lands, 
in Purtuance of the Mill of Sir Edward Vaughan, and the 9a- 
fter of the Rolls decreed for him accordingiyt 992. Rider now 
argued fo2 Him before Low Chancellor, Me laid, that he con 
ceived the Intent of the Convepances erecuten by Lany Mans 
feland the Cruftces, twas by no Beans to prejudice the contin: 
gent Remainders; but only to vett the Eftate in Sir Edward, 
fo2 this particular Purpoſe, that it might be the fooner Cleared 
of the Debts and Legactes charged upon it. Che Cos of 
the Feoffinent, he faid, clearip heed this; and if this was fo, 
there was a relulting Cruft for the Benetit of the contingent 
Remainders; but ſuppoſe it ſhouid be admitted, that the In⸗ 
tent of the Parties was to deffrop this Contingency, pet he 
apprehended, that as the Cafe was, a Court of Equity wouly 
ive Relief, and decree the Parties to be in the fame State, ag 
they would have been, if thete Conveyances had not been marUc, 
De DID agree, that the Plaintiff was a Devitee, and therefore 
tu 
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be confidered as a Coluntier only, ina Court of Equity. De 
BID antee too, that in the Cafe of a Coluntier, the Court wiil 
not relieve a Defective Conveyance. Wut the pretent Kelief is 
praped by Reaſon of Cruftees breaking thetr Cruft, and the 
Relief is prayed agatntt erfons, that are meee Coluntiers, and 
claim under one that had Motice. Had there been no Truſtees 
in this Cafe to habe pelerded the contingent Remainders, 02 
had the Defendants been Purchaſers without Motice, he would 
readily habe agreed, that this Court would not have gtven the 
KRelief that ig now Defired. Wut as the peelent Cale ts cir- 
cumftanced, be conceived tt fell within the common Cafes of 
Relief that ts every Day given. It is a Rule, he obfcrved, 


- that the Court will never allow Cruftces to purchafe an Cftate 


How far a 
Certiorari 
will lie, in 
Cafe of a 
foreign At- 
tachment. 


which they are intxuſted with; tf Cruftees da make fuch Purchale, 
the Court twill fet it afide. Jn the Cale of Rumford Market 
there was a Cerm fo2 Pears in the Market, which was in Cruſt 
fo the Wenefit of an Infant, and was erpiring. Application 
was mate by thole Cruftees to have another Leaſe made them 
of the Market, for the Benefit of the Infant, to commence up- 
onthe End of the fir Leate. Che Lod of the Market refuſed 
to make them (uch Leate in the Right of the Infant, but offered 
to make them fuch Leafe in their own Right, tf they wouid ac- 
ceptof it. Che Cruftecs accepted the Offer, and had a future 
Germ in the Market made to them accordingly. Gyona Bill 
bought by the Infant, the Court oecreed this future Cerm ta 
be atligned f02 bis Benefit. And that Cale, he fad, wag de- 
termined tn the Cime of the prefent Chancellor, For which Rea- 
fon, be fad, he apprehended, that the fingle Declaration of 
the 1020 Harcourt to the contrary, taken Notice of tn the Abridg- 
ment of Equity Cafes 385. would not pꝛevail. Che Court inclined 
to be of Opinion, that for this Breach of Truſt tye Decree of 
the Wafter of the Rolts ought ta be affirmed, however made na 
Decree at prelent. Wut in the Clacation after this Cerm, the 
Chief Juftice, and Chief Waron met at the Chancellors 
— and the whole Court affirmed the fozmer Decree unant- 
mouflp. 


Evans and Hamerton. 


Mi’ Kettleby moved, that a Certiorari directed to the Sheriff's 
Court in the City of London might be quathed, by Rea- 
fon that there had been a foueign Attachment in the Court be- 
low, and Prꝛoceedings tn it fo far as Iſſue jotned upon Nil deber, 
between the Plaintiff and the Garnithee, which Iſſue, he con- 
ceived, this Court could not try. Wut Judge Page faid, 
that this Proceſs of Foreign Attachment, is only in Default 
of the Defendant's appearing below, and to the Intent of being: 
ing bim into Court; fo that if be appears at any Cime within 
a Beat and a Dap before Judgment given againt the Garniſhee, 
the Proceedings againt the Garniſhee are ftaid of courte, Mow 
he obferved, that before the Certiorari ts of any Effet in the 
Court above, the Defendant below mutt give Wail above, which 
$5 an Appearance to the Adion Pere. So that the Plaintiff ra- 
I 


ther 
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ther receives a Benefit than a Pꝛejudice by thts Certiorari, Fy? 
which Reafon the Court made no Kule upon this Motton. Chick 
Juſtice abfent, 


Crompton and Den. 


ie an Aion ought by the Indorſee of a Will of Exchange Conttrusion 
arain the Drawer, the Defendant pleaded His Diſcharge upon the 
under the late Infolvent Dectors At, the Plaintiff replted, that — 
he reßded within ten Wiles of the lace: where the Defendant 5, caticd the 
thas in Priſon, and that_he ad no Ratice given Him, by the tovolvenc 
Defendant within thirty Days of his Diſcharge, of his Jnten- Dedrors ak, 
tions of being diſcharged; the Defendant rejoined, that he did 

not know, that this iil of Erchange was tndozfen ta the 
Plaintiff; upon this there was Cpectal Demurrer, and the Caule 

ihewn was, that the Defendant's Creule tn his Resotnder twas 

ſet forth in too gencerala Wanner, and likewiſe that the Wejoinder 

was a Departure from the Bar. Foz this Purpoſe 12, Spelman 

Cited Show. 334. Salk. 221. Judge Lee lath, that fo2 this Part 

he Had fome Doubts, whether the Defendant's Rejyoinder was 

not filin Gubftance, by Realon that he took tt the Oefendant 

was obliged to take Notice who was his Creditor. Che CAords 

Of the At, which the Defendant has relied upon fo2 his Dit 

charge, ate, That every fuch Prifoner fhall give thirty Days Notice 

to all his Creditors living within ten Miles of him. The Plaintiff, 

he faid, certainly could not be obliged to give Wotice of this 
Indorſement to the Ocfendant, by Bealon that he contd not 

know, that the Defendant intended to get himſelf diſcharged 

under the Ad. For which Reafon he doubted, whether the Oe- 

fendant muft not be obliged te take Notice of it. He fatd, 

It might be objeten pofitip, that fince the Defendant has got 

his Diſcharge at the Seflisns, every Ching relating to it Hail 

be taken to be Done regularip, and no Averments allowed agatnit 

any Defeés init. Wutastathat, he oblerved, that this Point 

was expreſiy over-ruled in the Cime of 1020 Macclesfield, when he 

was Chief Juſtice, inthe Cale of a Perſon that was difcharged 

the 7th of December 1711, upon the late Inſolvent Debtors At 

that was pafled at that Cime. And Low Macclesfield Dectarea 

that ail the Judges of England had been conſulted upon 

that Point, and this was their Opinion. Che whole Court 

were clearly of Opinion, that the Rejoinder was no Oeparture 

from the Ear; but as ta the other Points, they thought this a 

Watter that deſerved ta be farther confidered of, Vide Poft. 


The Bifhop of Landaff and The King. 


Ma Fazakerly now argued fo, the Plaintiffs tn_Crro2, and videante 72. 
fated the Watter relating to the Archbiſhop's Oilpenfation 
moe fully than tt was before, Jn this Dilpenſation, He tard, 
the Petition of D2. Tyler, then Biſhop of Landaff, is recited. 
And in that Petition it is recited, that the Revenues belonging 
to that Bithsprick are not Cufficient to ſupport the Dignity of a 
Vot. II. cos Biſhop; 
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Biſhop; whereupon it is defired, that with this Biſhoprick he 
map have Liberty to hold the Rectozy cf St, Andrews in Glamor- 
ganhhire, which is the Reto in Ducition, together. wit) the 
Reo of Bedwin in Somerfethhire, with the eanarp, ant one oF 
the Prebends of Hereford. After this Recital ef the Petttion 
the Archbiſhop, poft veram & juftam Exaniinationem of the Matter, 
grants him Ltbecty ta holo thefe Wenefices in Commendam, fa 
{ony as he continues Biſhop of this Dioceſe, provided that he 
has the Dueen’s Confirmation, that he Heuld do fo, by ſuch a 
Day. 13). Fazakerly far, that the Statute of H. 8. mave It re- 
quifite, that the Quecn Mould confirm thete Letters cf Diſpen— 
fation, and the Queen accordingly did confirm them within the 
Cime mentioned. pon this State of the Cafe, he fain, he 
did agree, that the Archbifpop mas Judge of what was ſuffcient 
to be added to fupport the Dignity of a Biſhop, and that that 
joint was not traverfable. Wut pet he obſerved, that the Arch⸗ 
Difhop ought ta pave fet forth tn bis Oilpenfation, that what 
the Biſhop was to hold with His Biſhoprick, he did adjudge ta 
be no more than wes fuffictent ; which, be fubmitted it, was not 
Done in the prefent Cafe. Che [Petition indeed of the Biſhop 
is recited, fetting forth, that the Revenue of the Biſhoprick 
Was not fufficient to maintain the Dignity of a Biſhop; but it 
Does Not appear but this Biſhoprick, together with the Deanary 
and Prebendary, and the Reto of Bedwin, might have been 
amply fufficient, without adding the poefent Retox to them. 
De laid likewife, that he apprebented that the Archbiſhop ought 
to have averred tn evpefs Cerms, that the Withsprick ifieit 
tas not fuffictent. He obferved, that ft ts well known, that 
fuch Adjudication ts neceſſary in Orders of Futtices of Peace; 
and be DID not know any Difference in this Reſpef, between 
that Cale and this. De then (poke with Relation to the Commen- 
dam Itfelf, fet forth in the DOcclaraticn. Chis Commendan, lie 
faid, mutt either be accipere o2 retinere. Jf it ts ‘taken to-be a 
Commendam retinere, it cannot potibiy amount to a JOzelenta- 
tion; becaule that is but a Continuation of the fomier Right 
of the Parſon; and fo ts Hob.'143. JE it tsi taken te be a Com- 
mendam accipere, ft cannot be good; becaule that ought to be 
During the Withop’s Life; and fo ts the fame Wook 149. Wut 
this 13 only During the Cime that Oz. Tyler Hall continue Bi⸗ 
fhop of this Dioceſe. Serjeant Chapvel argued on the other 
Side, and faid, that as to the Dilpentation, he appreyended it 
to be Dery good. Che Archhithop’s confenting, that the Biſhop 
ſhould enjoy all thele Benefices with his Witheprick is an Evi⸗ 
Dente, that he thought all of them but tuffictent to ſupport his 
Dignity. Eſpeciallÿ he oblerved, that this mutt be yoo, fince 
the Archbifhop has declared that he granted this Ditpenta- 
tion poft veram & juftam Examinationem of the Matter in the Pe- 
tition. Chen as to the Commendam, he conceived it to be acci- 
pere Only; and Commendams accipere granted in the Manuer that 
this is, and even for a Cerm of Pears only, are Held good in 
Vaughan 22, againft the Authority of Hob. owever, he aid, 
be thefe Points fo 02 not, be ſhould fubmit tt tn the firft place, 
that a Pꝛeſentation ts not neceſſary to be laid in a Quare Impe- 
dic bought by the Hing; and in the fecond piace, admitting 2 

I ‘ta 
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to be neceflary, fo as that the Defendants might have Demurred 
for want of tt, pet the Cerdit has cured the Defe. Che Court 
Declared themfelves clear of Opinion agatnf The King in all 

oints, but this Matter about the Cecdt#; agreeing that a 
Drefentation, 02 what amounted to as much, wag neceflary to 

e laid fn The King’s Cafe, as well as private Perſons; that a 
Commendam accipere would amount to a Peeſentation, but that 
the preſent one was a Commendam retinere, and that that could 
not amount to a jdelentation; aliowing at the fame Cine, 
that Commendams accipere een koꝛ a Cerm of Pears, tf the Wr 
ſhop lived fo long, were good, and that the prefent Dilpentation 
was good iikewile, But as tothe Gerdick, thep believed that 
the Rule was not true, which 1s fometimes mentioned, that no- 
thing thall be helped by a Cerdtt, but what muft have been 
proved at the Crial; and Doubted, whether the preſent Dekect 
was not helped. however, this Watter ſtood over, Vide Pott. 


The King and Stephenfon. 


pee Defendant having been bought up bp Habeas Corpus, when « Per- 
932. Marh moved that the Return to tt might be read, Or AP 
which was Done accordingly, And now upon the Commitment creo 
the Fat was ſtated (pecially, that twelve 02 thirteen Perſons g Gis. which 
in Number, one of which the Defendant wag, in the Month of was made to 
September 1730, were together within a Mile of Fevertham in prevent.the 
Kent, upon the Sea-Shore, Dinning up r400 Pounds of Gea, Anse 
that had been run. and buried tn the Oround; that thereupon py ihecoure 
Captain Clements, a Cuftom-houle Dfhicer, came up to thent in will pail the 
Dwer to make a Seizure, but that the Perſons above-men- Defendant, 
tioned ‘having Arms about them, odered him to difmount, or not. 
which he did accowdingly, and then they took the Widle off his 
Horſe, and rid off with the Cea; and one of them was going 
to fhoot him, but the others prevented him. CGpon this State 
of the Cafe, 952. Mart fatd, that be apprehended, this Com— 
mitment could not be founded upon 8 G. 1. 18. Sect. 6. becaule ta 
make this an Dffence within that Statute, the Perſons muſt have 
been paling withthe Cea, which thep were not. For Wich Rea— 
fon he conceived, that tt could only be founded upon 6 Geo. 1. 21. 
Se&. 34. and if io, it was only a Misdemeanor; accordingly he 
hoped, that the Defendant Mould bebailed. De fatd, that he 
Was informed, that upon Jnfowmatious on this Statute, the 
Pꝛoceedings are: by a common Subpeena, and 2. Mafterman fan 
acquainted ‘him ot tho Inſtances where Defendants Had, been 
hailed upon this At, one, of which was upen an Infomation 
filed againit one Buckler, the other againſt one Joyce, beth in 
Low Chic Juftice Prats Cime. He fatd, he conceived that 
this Application was moe allowable tn the prefent Cale, bp 
Realon that it ts above two Pears fince the Difence was com- 
mitted. Che Attorney General on the other Side antwered, 
and fait, that be did agree, that tn Jnformations upon the Sia: 
tute of 6 Geo. the JPocels Has been by a Common Subpeena and 
Defendants Have been bailed. Wut the pefenc Commitment 
was well Warranted by the Statute of 8 Geo. that has been men- 

tioned 
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tioned. De fatd, the Faks ſtated tn the Commitment amount: 
ed to an agual pafing with the Cea, and upan an Indickment 
would be full Evidence of tt. However tt was not neceflarp, that 
the Perſons ſhould be paſſing; for tf by Ciolence they obftrus a 
Cuftom-houle Officer tu the Erecution of his Office, it is Felony 
by that At of Parliament; for the GGords are in the Disfunc⸗ 
tive. Chen as to the DOiftance of the Cime he conceived tt net 
material in this Cale; becaule though the Fat was committed 
{fo long ano; pet Intelligence wos given of tt but very lately. 
Che Court was of Opinion, that this Offence was within the 
8th of Geo. 1. f02 each of the Reafons given by the Attorney Ge- 
neral, and they thought he bad given a full Anfwer to the laſt 
Watter libewiſe. Che Chief Juttce faid too, that t€ there haa 
heen Doubts upon the Form of this Commitment, whether as 
It was penned, it was firidlp within the Ad, o2 not, be ſhould 
have oo nap it well amendabie; accordingly the Defendant was 
remanded, 


Spring and Seek. 


Conftrugtion HIS was a Peoceeding upon the late At of Parliament, 
—— which allows the Plaintiff to enter an Appearance for the 
ie hallogs Defendant, and to ferve him with Matice of the Declaration 
a Defendant being in the Ofice. Che Plaintiffs Attorney had given this 
tobe ferved Notice on the 4th of this Wonth, and for want of the Defen- 
with aCopy Dant’s putting ina Plea, ſigned his Judgment an the sch. Ap— 
ofa Writ on which a Wotton was made, that this Judgment might be re: 
ferred to the Matter. Che Chick Juſtice at firk thought that 
the Judgment was regular; by Realon that he took it, that 
the Day when Notice was given was to be taken tnelu- 
fively into the Computation of the four Days for pleading; 
however, upon 992. Monday’s ſaying, that the Practice upon this 
at of Parliament Had been otherwile, the Court granted the 
otion, 


The King and The Inhabitants of Woodbery. 


Concerning Pen Order was made bp the Seflions upon the Overfeers of 
what Things this jParify to pay a Surgeon’s Bill, and fome Law- 
—— charges. Upon which 952. Filmer moved to quaſh tt; by Reafon, 
rity to make that the Seſſions had no Power to make fuch Order. Che like 
Orders upon Order, he fad, was quaſhed in the Cate of The King ana The 
Overfeers. Inhabitants of Holditch. Accodingiy a Rule was made to ſhew 


Cauſe. 


4 The 
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The King and Lofeild. 


e was made abfolute fo2 nranting an Inkormation a- 

Maint the Defendant, laft Eafter Cerm; but no Jnforma- 

tion was filed againſt him till this Cerm, Apon which 2. 

Strange Moved fo2 an Jmpariance tillnerct Cerm; and the Court 
granted tt, 


Anonymus. 


. Starkey moved fo2 an Jnformation tn the Mature of a 
Moc Neoaac agginſt one fo2 erercifiny the Otüce of Ca- 
pital Burgels tn the Woough of New Radnor. De did anrec, 
that this Perſon had the Wajouty of Cotes upor this Clec- 
tion; but the Perſons that mabe him thele Hotes, had no 
Guthortpy for Cluting, by reafon that they were not duly Coon 
in Capital Burgeſſes. For their Charter requires, that thep 
Mhould be {wore before the Mayor and tive Aldermen; but there 
was an Information in the Mature of a Quo Warranto pending 
anaint the Wayorat that Cime ; and Judgment of Outter was 
afterwards pronounced againt him. Accordingly a Rule was 
made ta Hew Caute. 


The Countefs Dowager of Winchelfea and Higden 


ht upon Bond the Oefendant craved Oyer, and the 
Thos arcane ta be for performing Covenants tn a 
certain Indenture, Part of which were tn the Atirmative, Part 
inthe Hegative. Gs ta the Atärmative Covenants he pleads 
quod performavit ; ag to the emative non infregit. Che Plain⸗ 
tiff replies, that one of the Covenants was fo2 Payment of 
Rent at the ulual Quarterly Feats, and that 101. ros. twas 
arrear of if and unpaid at the Featt of St. Michael 1730. The 
Defendant rejoins, that on the lain Dapy he tenvered the Donep 
tothe Plaintift, and the refuted it. Ca this there was a De- 
mucrec, and a Fomver ta Demurrer; and the Carle fpeciaiip 
fhe was, that this Rejoinder was a Departure from the Plea. 
932. Bootle, Jui. argued on the Port of the Plaintiff, and citen 
Cro. Car. 76. 2Saun. 82. 92, Taylor on the other Side argued, 
and (civ be DD agree, that ik the Defendant bad endeavoured 
to excuſe himſelf from tie Performance ot this Covenant bp 
the Gt of God a2 the like, this woutd have been a Ocparcure. 
But he Cubmitted tt, that upon the Watter this wag a Per— 
fowmance of the Covenant. In the Cale of Owen and Reynolds 
this Cerm tn the Common Jpteas ; the Sdton was Ovvt ou 
Bond with Conditien ta fave the Platutiff harmiets fron 
the Connage of Coals, the Oefernbant pleaved Non damnificacus ; 
the Plaintiff replied a Diſtreſs taken fo2 it; the Defendant re- 
joined, that pone ae ears eae anne Peet hee ante 3 
; : f to be ha Wepar + & Uti 
= al Ddd ageeen 


Vide ante. 
152 

How far the 
Court will 
granctan Im⸗ 
parlance in 
Cafes of In- 
formations. 


How far the 
Court will 
grant an In- 
formation a- 
gainfta Per. 
fon for ex- 
ercifing an 
Office, by 
Reafon that 
thofe who e« 
le&ed him 
had noAutho- 
rity to do it. 


How far a 
Rejoinder 
fhall be faid 
tobea Depar- 
ture from the 
Plea. 
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Vide ante 
164: 


agreed that Cafe to be Lew; and fait, that the Rejoinder there 
fortified the War; but in the prefent Cale there ts a Oeparture ; 
fo) tie Watter tn the Resoinoer gors only by ay of Crcute, 
Gender and Wefufal being not Payment, but only difcharging 
the Party fram Damaves. Foz this Purpoſe Judge Page put 
the Cafe of folvit ad diem pleaded to Debt on Bend, pen E— 
pipence, Cender and Refulal will not maintain the Fue ; 
which the Chief Juſtice agreed. Accordingly the Court rave 
Judgment for the Plaintiff. 


Ball and Knight. 


HIS Matter coming now on again, 992. Wright arated for 
T the Plaintiff; and faid, He did ſubmit it, that no Cuftom 
altering the eſtabliſhed Principles of the Law was ever fein co 
be good. Che elſtabliſhed Puuciple of Law in this Cate he 
apprehended to be, that every Crial Hall be had bp twelve den 
of the Neighbourhood that there can be no Exception avant. 
But tn the prefent Cale the Cuſtom 18, that where there ts 
a Defcé of a Cuffictent Mumber of Juror, the Defect ig te be 
fupplied by any of the Bv-Standers, of whatever Part of the 
Kingdom they live, and whatever Creeptions there may be a- 
paint them. De (aid, this was by no Weans agrecabie 
to the Statute of 35 H.8. faz there the Tales are reqnired 
to be nf the Body of the County; and each arty ts allowed 
His juft Challenges. ot that he ſhould habe thought it a 
convincing Argument, tf the Cuftom had been as the Statute 
is, that therefore the Cuftom would have been Food. Fez a- 
nother Statute of H.8. allows Crials to be by fir Jurars tm 
Wales; pet fuch Cuſtom has been always held to be vod, De 
argued fargelp upon the general Learning of what Cuſtoms 
are allowed by Law, what not; tut the Cale which he nunc 
pally relied upon, was that cited upon the forzmer Argument 
Out Of Roll’s Abr. where this berp Cuſtom ts erprefly Heid to be 
had, $2. Prime atgued on the other Side, and ſaid, that he had 
feen the Wecow of that Cale to much relied upon; and there 
were many Creeptions to it, which the Judgment might 
pave been revericd upon, belides that which Roll takes j2a- 
tice of ; particularly, be ſaid, the Venire is not awarded by Vi- 
cineto, neither tg the Entry quod Juratores pofuerunt fe in Juratam, 
but in Curiam. De oblerved likewife that in the Wook callen 
Trials per Pais, p. 69. the Autho, 1s of Opinion, that a Cuſtom 
to award a Tales is good. Che Chick Juſtice (aid, that its 
heing aberred in the prelent Record, that the Mames of the 
Tales were added fecundum formam Statur’, he did not think mia- 
terial in the prefent Cafe ; becaule the Cuftem does not appear 
to be accowing to the Statute. And as to the Cate cited out 
of Roll, He fatd, tt was taken at the Bar by Roll himſelf; aun 
therefore he thought it of great Authority. Judge Probyn fury, 
that the general Principle of the Law was not only that the 
Crial hould be by Cwelve, but that thep ſhould be Pares ifke- 
wile ; which as the prefent Cuſtom is fet out, map not always 
be the Cale. Judge Lee fad, ag the preſent Recon fs, F— 
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was no Occafian to give an Opinion, whether the Cuitom would 
habe been good, If it had been accogding to the Statute. Mow- 
ever even in that Cale he ſhould have thought it not mood, up- 
on the Authowty of the Cale cited out of Roll’s Abr. Wut in the 
ete was much worſe. Accordingly the Judgment was 


Speak qui tam aad Bourn. 


R. Filmer now argued on the Part of the plaintiff, and 
fubmitted it tn the firf piace, that the Dtfice of Clerk 

of a Pariſh was merely Cemporal. Me oblerved, that there 
Wwere feLeral Authorities cited upon the former Arguments ta 
pve it to be to; and he beg'd Leave to mention a few more 
out of Godb. 163. Hil. 22 Jac. 1. in the old Edition of Bendloe 
141. 1 Leo. 94. and Fitzherbert’s Abr. Cit. Annuity 40. tabich 
Cate is iikewite taken Motice of in Hughes’s Parfon’s Law 279. 
Gf this Office then in the Mature of it was confidered as 
Cemporal, he conceived, that there would be no Difference, 
whether be was nominated by the Parſon, 02 whether electeö 
by the Pariſh. If this Joint was with the Plaintiff, he ap- 
prehended, that the clear Confequence would be, that he might 
make a Deputy, and fo2 this Purpoſe cited Moor 885. 3 Bul. 
ny. g Rep. 48. Dolweber tuppofing for Argument fake it was 
anmitted, that the Dfiice was Spiritual, pet he fatd, na Cates 
Had been cited on the other Side ta ſhew that it was necedarp 
for a Clark of a Pariſh to take a Licente; and if that Point 
was With the Plaintiff, the Prohibition muſt neceflartip ttand ; 
for the whole Cenor and Purport of the Libel ts upon that 
Batter ſingly. 992. Fazakerly argued on the other Side, and 
{aiv, that ali the Citations that have been made, to thew that 
this was a Cemporal Dffice, were only Obiter Sapings of 
Guages, petty much about the Cime of Jac. 1. except the 
Cale in Fitzherbert’s Abr. but he apprehended, that that Cafe 
went a great Deal too far ; for it is there held, that a Pariſh— 
Ciatk is an Officer at CUill only. He conceived, that general 
experience hews this to he otherwite, and its having been 
Held, that fuch Office gains a Perſon a Settlement probes it 
to be otherwife. be obferved tarther, that the Cale of Mallard 
and Smith, Hil. 8 Ann. was a much later Cafe than anp that 
pas been cited, and wags an Authozity directly on the ather Site. 
G Cierk of a arith fucd there in the Ceclefiattical Court fo2 
a Penſion; on Wotton for a Prohibition, the Court held, that 
the Sut mould well te; for that he was a Spiritual Dicer. 
Gna in the Cafe of Townfend and Thorp, cited on the former 
Argument, the Court was erpretly of Opinion, that he was to he 
touſidered as a Dpititual Dicer, when he came tn by the 
Nomination of the Parſon, which was enough for the prefent 
Purpoſe. Wut, admitting that he was to be confidercd as a 
Temporal Dicer ; pet he fad, this Office was an Dffice of 
Skill ; and therefore as there were no Mods tn his Iomina- 
tion giving bim a Power to make a Deputy, be could not do 
it. De ooſerved farther, that it could not be dented, ie 
¢ 


age 


Videante 52. 
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the Batters which a Cierk ererciſes himſelkf in, were Watters 
relating to the Church; for which Beaton he fubimitted tt, 
that it coulo not be denied, but the Ccclefiattical Courts hav 
a meneral Furispition over him. A Burt therefore againtt him 
for Watters relating te the Erecution of his Office couid not be 
fav, but to be rightly inftitured ; and tf there are any Wat- 
ters thrown into the Libel, which are of themfelves cf a Cem: 
pol Mature, pet if they relate to him tn the Crecution of his 
Mice, he apprehended this Court would not grant a JOrobtb«tt- 
on. And fo2this Purpoſe cited 1 Leo. 138. 1 Sid. 217. 1 Cro. 65. 
1 Ven. 64. Che Chick Juſtice declared His Opinion, that a 
Cierk might make a Deputy, and thought that whether the 
Clerk came into bis Office by the Womination of the Par— 
fon, o2 by the Cledion cf the arth, the Dfice muft be conit- 
Dered the fame tn one Cale as in the other; andls Judge 
Page was of Optnion likewiſe. Judge Lee fad, that be thought 
there was no Decafion to determine, whether this Dfice was 
Cemporal o2 not ; but the Commen Law Books were cer— 
tainly very ſtrong on that Side of the Quefiten; ard he hada 
ote from a Gentleman at the War in L020 Holes Ctme, 
Where a Suit was inftituted in the Ecciefiattcal Courts by a 
Clerk for bis Salary; and on Potion the Court granted a 
Prohibition. however what the Court im general Declared 
theic Opinion upon in this Cale was, that the platn Cenoz of 
the Libel againſt the Jslaintiff was for his not taking a 
Licence, and they could not fre any Law that there was ta 
oblige fim to de it; for witch Beaton thep made a Rule that 
the Prohlbitton Mould ſtand. 





Hore and Yates. 


Vide ante N an Aition upon ſeveral Pzomiſes, the Oefendant pleaden 
pat 1 Non Aſſumplſit infra fex Annos; the Plaintiff replict, that be 
{ued out a Will of Middlefex, Hil. 13 Geo. x. which Will of 
Middlefex was Cantinuct d. wn to the Cime of the Declaration, 
and that before the ſuing cut this Will the fir Pears Were nor 
incurred ; the Oefendant rejoined, that though bp the Courſe 
of the Court a Will of Middiefex ſued out tn the Giacation ts 
{uppofen to tue of the peeceding Term, pet in Cruth the 
ABUL of Middlefex in Quueftion was fucd out after the End of 
Hil. Cerim before mentioned, viz. on the 30th of March, and 
that before that Cime the fir Pears were incurced. Co this 
Rejeinder there was a Demurrer. And now Serjeatit Chap- 
ple argued for the Plaintiff, and (afd, he DID agree, that a 
ill of Middlefex had no Cefie; but pet he fubmitted it, that 
there was ag ftrong an Eftoppel to prevent the Party's laying 
that the CUrit was not {ued out in Cerm, as if it auallyp 
bore Cette of a Day in Cerm-Cime. De taid, there were va- 
rious Cafes to prove, that tf this had been a Laritat vz an 
Driginal, which always bears Cefte tn Cerm, there would 
pave been no Averment_ admitted, that the CUrit was tn Fak 
{ued out after Cerm. Fo which Purpoſe be cited, Lut. 332. 
1 Sid. 53 AND 60. Stiles 156. Carthew 232. 2 Cro. 264. Sid. 271. 

I 1 Roll’s 
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1 Roll’s Abr. 893. 1 Mod. 188. Cro. Eliz. 181. By many of which 
Books he fatd, tl appeared, that the Celie of the Crit. is the 
Commencement of the Suit, and that there was no Difference 
iit this vefpet between Suits by Will of Middlefex and Suits 
bp Original. JE this then was to, that the Party hell be eftop- 
ped from faving, that Witits that bear an atual Cette, were 
fued out an a different Dap from that which they bear Teſte 
of ; He ſubmitted it, there was equal Reafon to fay, that in 
TWirits, that bear no afual Cefte, but which the Law gives, 
the Cefte to the Party MHall_equalip be eſtopd likewife. M2. 
Reeves argued on the other Side, and fad, he did agree that 
the general Rule of Law twas, that the Party ts etapa from 
faping, that a Crit was fued out onanp Oay, but on that 
witch the Writ bears Cette of. However even to that Rule, 
He ſubmitted it, that there were fome Crceptions; as where 
the Party mutt be manikeſtly prejudiced by fuch a Fiction; and 
for this Purpoſe cited 2 Keb. 173, 198. 3 Keb. 213. Gut in 
the prefent Cale he fatd, there was no Cefte, neither in Fat, 
noo Judgment of Law ; fo2 which Realon he apprehended, that 
tlearip there could be no Cftoppel. Judge Lee fard, that there 
were Crceptions eben to that Rule of Cttoppel, were the 
vit bears Ceffein Cerm ; and fo2 that Purpoſe cited Raym. 
161. The Rule However in general the Court fata certainly 
was, that of CUrits bearing Cefte in Cerm, the Law conſi— 
pers then toa be fued out ot the Day they bear Cefte of. Wut 
the peefent Cale thep inclined to think diſtinguiſhable from 
that, by Realon that therets no Teſte. However the Watter 
twas ordered ta fiand over. Vide poft. 


Patton and Smith. 


Erjeant Hawkins now came and fubmitted it, that in this Ac— 

tion it was neceflary fo2 the Plaintiff to lay a Citte to the 
Batitwick, by reaſon that the Sheriff has the general Quthe- 
rity over the County given Him by the Law; fo2 which Purpoſe 
He cited the Cafe of St. John and Moody, out of Lev. that of Star 
ana Rookesby Out Of Salk. Rep.7, 24. Lut. 114. Dyer 70. Jf 
this was fo he (aid, he conceived, that the Law would require 
it tu be fet cut accowing to the fitit Forms of pleading, and 
therefore that the Virtute cujns poſſeſſonatus was not tight; but 
the Wows cught to have been Vircure cujus fuit feificus, Che 
Chick Juſtice and Judye Page at firft inclined to think, that 
as this Action was bought again a Wrong-doaer, a Citie was 
net neceflary to be tet out. Dowebver afterwards the Court did 
agtee that tt way. But pet the Court fatd, that the Coe 
feifitus & poffeffonatus thep would take toa be ſynonymous; and if 
‘fo, the Plaintiff Had fet forth a goon Citle clearly. Accord⸗ 
‘ingly the Bute was made ablolute for the Plaintiff's having 
His Jutgment. 


VoL, II. Eee The 
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Vide ante. 
Sr. 





I 98 Term. Mich. 6 Geo. IT. 1732. 


The King and The Inhabitants of Utoxeter. 


Vide ante HE Chief Juftice now delivered the Refolution of the Court 

170. upon this Matter. Me faid, they were all of Opinion, thar 
one Part of the Der of Seilions was bad, which appotnten 
Mberleers over the thee Cills; becauſe it did not appear, whe- 
ther thep tutended to appoint them over the theee Gills jotntty, 
oꝛ Over each of them feparately. Wut the rei of the Order 
they thought was good. Accordingly the firſt Wart of it was 
quathed, and the vet confirmed, 


Anonymus,. 


How far the O N Rule to ew Caule, why an Information ſhould not go 
Court will again a Wan, the chief Comolaint, that remained unan- 
Tefsemation bwered, was, that he executed a Wlank CUarrant; and 992, Fa- 
egaint a _2akerly fatd, this twas ruled to be bad very lately at the Afliles at 
Perion for Carlifle. Wut Judge Page fatd, that upon an Indictment of 
exccuting a Murder a Juftification was made bp a Blank CUarrant before 
— War 52, Juſtite Powel, and he allowed it to be good. He helteven toa 
“al that tn thele large Counties, as thts was tn Yorkthire, the ]Dac- 
How far the tite of making out Blank CUarrants ts verp frequent. How— 
Court will ever the Court tn general (ard, that there was no Occaſion to 
nor ere" porermine the Lewality of this Matter now. Che prefent 
againtt ano- Wotton Was fo2 an Information; and they did not think this a 
ther, by rea- ſufficient Reaſon for granting it. Chere ts anether Remedp 
fon of the gpen for the Party, if be thinks proper to trp, whether thefe 
Smallnefs of (Garrants ate legal 02 not, Accowingly the Rule was dif 
the Offence. charged. 


Dr. Wilmot and The Bifhop of Lincoln. 


oe waa — Matter now coming on again, 952, Strange and 92. 

is Filmer argued fo2 the Detendant. They fubmitted tt, thac 
the Rule was general, that in na Cafe a Peohibition ſhould go 
after Sentence, untels the (Uant of Jurisdidion appeared upon 
the Face of the Proceedings. a2 this Purpoſe they cited Lut. 
101g. 2 Roll’s Abr. 318. The Cale of Argyle and Hunt, Trin. 
5 Geo. 2. tn this Court. 1 Cro.97. And the Cate of Parker and 
Wharton, Mich. 13 Geo.r. But luppeling this Point ſhould be 
againſt them, per fttll thep fubmiutted tt, that tt appeared by the 
Suggeſtion of the other Side, upon wich the Pröhlbion is now 
moved fo2, that the Bithap might viſit per fe vel Commiffarios de 
Triennio in Triennium ; a fortiori thep latd the Biſhop might vilit 
by Commiffaries upon a prtvate Appeal. Che Court law, that 
they thought both Joints deferved Confideration ; accowingly 
made the Rule abfotute for the Prohibition's going, that the 
Plaintiſt might Declare in it, Vide pot. 


4 Darbey 


— — — 
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Darbey and Gould. 


@ aes Matter coming on again, 952. Fazakerly fubmitted It, Videants 
_ that the Wlaintif twas intitled ta bis Judgment. We 
faid, tt mutt be agreed even by the other Side, that the Plain 
tiff might well Betiare upon the Bond generally, without fete 
ting fort) that it was given te him tn the Mame of his Dffice; 
aud then the Ocfendant would avoid this Bond by the Sta: 
tute of Hen. 6. that the Plaintiff might well reply, that it was 
given to him tn the Mame of his Office, and this will be no 
Departure. Che Quettion therefore for the Conũderation of 
the Court ts, whether the Plaintiff by his Replitation has Cuffi- 
ciently ſhewn, that this Bend was given to him inthe Rame 
ot his Office. He has averred, that it was given vigore & fecun- 
dum formam Statut’; and that, fe tubmitted it, was a fufficient 
Averment after a Gerdta#, that this Mond twas given-toa yim tr 
the Name st his Office. However, if this ſhould net be taken 
to be a fuffictent Avetment after a Gerdid; pet he apprehender, 
the Plaintiff ought to habe Judgment; by Keaſon that the jue 
ig joined upon a coliateral Matter; and thereby the Averment 
mave unneceffaty. 952. Benney tov inforced tits latter Wart of 
the Argument by twa Cafes out of 1 Lev. 254. 1 Saun. 156. where 
fuch Averment is not tu the Becord; and pet the Plaintiff pad 
Judgment. 992. Dennifon argued on the other Side, and laid, 
that be Conceived that neither the Cant nor Inluffictency of 
fuch an Averment would be cured by a Uerdick, and for this ur- 
pote relted upon 2 Saund. 177. Judge Lee fatd, the Difficulty with 
him was, What Senle ſhould be put upon the Uords vigore & 
fecundum formam Statur’. De Did agree, that tf the Senle of 
it was, that the Plaintiff took the Bond eraély accoating ta 
the pietife Cerms and Diretions ef the Statute, this would 
be good after a Clerdit, without ſhewing tn particular, what 
thofe Diredions were, that he followed, Wut, contivering that 
the Detendant had pleaded that Birley tock this Bond in the 
Plaintiff's Mame, he took the Senfe of that Clauſe to be no- 
thing moze, than that the Plaintiff tock this Bond under the 
Dtatute, adfq’ hoc, that Birley took tt. Foꝛ whith BReafon, he 
thought that the Plaintiff had intirely omitted thewing, that be 
puriued the Directions of the Statute fu taking the Wand; 
which he tock to be neceflary for the Plaintiff to habe Dene, as 
the Cafe comes out upon the Defenvants pica, tn over ta 
maintain his Adon, Co this Purpoſe be put the Cale of a 
Mau's declarfug tha general Ganner in Debt upon Lond, ag 
the Wlaintit Has Done here, ano the Defendant's pleading the 
Statute of H. 6. as he bas Dene Here likewtie; tuppefe, he ſaid, 
the Defendants Plea ts tl tn fome Point of Foam, and the 
Plaintiſf demurs tpectatly. He took tc in that Cale, tt has been 
Held, that the Plaintift in bis Replication mul fet forth, that 
rhe Bond was giver te Him tn the Maine ot his Diez, other- 
wife the Demurcrer willbe bad. For which Realon he thought 
the Judgment cught ta Le atrefied, Dowever, the reft of the 
Court was of a diſfterent Opinion, and (atv, they chougbe ws 
Carts 


200 | Term. Mich. 6 Geo. Il. 1732. | 


Words fecundum Formam Statue’ would after a Verdict imply, 
that the Bond was wiven according to the Directions and Form 
of the Statute; though Judgee Probyn aytecd, if the Moons 
had been vigore Statur’ only, it would babe teen otherwiſe. Ac— 
covingly Juagment was given for the Plaintift. 








Anonymus,. 
Vide ante QW PR. Marh tame not to fhe Cauſe, and fait, hat che en— 
— tering a Suggeſtion upon the Roll, was a Chine of Right 


without Motion, and therefoxe he hoped, that the Rule thac 
fas made upon Serjeant Darnel’s Wotton Mould be ditchargen; 
which accowingly the Court div. 


Nichols aad Butterfield. 


How far a Special Demurrer was made to a Declaration, fo its 
pate one Being ſaid Pleg’ &c. without fetting forth the ames of 
robe regu. tHe Pledges. Cipon this the Plaintitt prays Oyer of the Wilt 
larly made UPON the File, where the Mames of the Pledges were entered, 
up. aiid joins in Demurrer. Che Paper-Woek was made up ac- 
cording to the iil upon the File, 992. Draper upon this maven 
that the JPaper-Bosk might be made up according ta the Copy 
of the Declaration. 2. Agar oppofed it. Wut the Court 
nt — be fo Done; accordingly made a Rule for that 
urpoſe. 


The King and Knock. 


How far a N QAttachinent had been granted againtt the Defendant fo2 
Perfon fa A hot paving Coffs; upon which be rave Wail to anlwrer Jn- 
rogwrories,in ectomatories ; but neber appeared to anfwer them. Gpon 
vinculis. which 992. Harvey moved, that be might be called upon his 
Recognisance, and anſwer in vinculis; which the Court acco: 
ingly granted. 


Hooker and Hooker: 


How far a HIS was a Cale that came out of Chancery for the Opinion 
— of the Court. William Hooker the Father, Elizabeth hig 
hall be faid iſfe, AND William Hooker His eldeft Son, in 1670 joined in a 
robede- Sine to certain Conulees and their Heirs, to the fe of the 
ftroyed, or Laid Conuſees and thetr Detrs, of the Lands tn Duettion, In 
not. the Wenth of January tn the fame Pear, the Conulees made a 
Oecd of Leale and Releafe to Goldwire ant Young and their 
Heirs, of the ſaid Lands, to the Cle of them and their heirs 
During the Ltte of William Hooker the elder, the Rematider to 
the Gite of the fatd Elizabeth fo2 her Life, the Remainder to the 
Cife of William Hooker the younger fo2 big Life, Rematnver ta the 
Cite of bts fit and cherp other Sor trail Wale; anv for ee 
4 9 
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of fuch Jue, the Remainder to the Uſe of His Daughters tn 


itke Manner, the Remainder to the Ale of the right Weirs of 
William Hooker the Elder. Jn thts Deed there was a Pꝛoviſo 
liketwife, that William Hooker the Pounger might make a Join: 
ture of the Premiſſes on any CUite he ſhould afterwards marry. 
Elizabeth Hooker entered upon the Peemiſſes, and enjoyed 
them during her Life. Anne, the Cite of William Hooker the 
Pounwer, at the Cime of the Hettiement, Dev, thei William 
Hooker the Pounger married a fecond Cdtife, and afterwards the 
prefent Plaintiff. Elizabeth died, and then William Hooker the 
Pounner entered, and Died ſeiſed, withaut any Tue. Che pre- 
fent Plaintiff now bought her Wiilin the Court of Chancery, 
pꝛaying among other Things to have Oower of this Eſtate; 
and whether William Hooker the Pounger was feiled of fuch an 
Effate, as that ſhe Hhoula have Dower, was the Quewion, 2. 
Fazakerly argued, that he was not. We fatd, be apprehended, 
that the Remainder in Fee was clearly th Abepance, during the 
Life of William Hooker the Elder, and he conceived 1¢ hould con: 
tinue fo, till the Cime fo2 vefting the contingent Remainder 
Was Determined. But admitting the Remainder in Fee ſhould 
veft in William Hooker the Pounget, upon the Death of bis Fa- 
ther, and thereby the Eftate fo Life, and that of tie Fee conto- 
lidated in him; pet he tubmitted tt, that thele two Citates were 
continually Cubje® to be divided again upon the Contingency's 
happening, and therefore he could not be fait to be feifed of 
{fo fired and ſettled a Fee as ts neceſſary to give a CHoman Ct- 
tle of Dower. Eſpecially, he conceived, that this ſhould be fo 
in the prefent Cafe, by Reafon that the Remainder came ta 
Him by the Act of Ood, and therefore that Hall prejudice no one. 
For this Purpoſe he cited Lewes Bowles’s Cale in Coke’s Reports, 
Raymond 28. and the Cafe of Boothby and Vernon, Pafc. 11 Geo. 1. 
Chere Sir Henry Boothby feifed of the Lands tn Queftton tn 
Fee, deviſed the fame to his only Sifter, being his right 
Weir, for Life, andif he ſhould die, leaving Jue at the Cime 
of her Death, then ta (uch Iſſue in Fee; but tf the Hhould pave 
no fuch Sue, then to Bore Boothby tn Fee. Dir Henry died, 
and his Sifter married the Oefendant, by wham he hada Son 
and a Daughter; the Sifter Died, and within Ceven Pears after 
her Death, both her Children died likewiſe. Che Defendant 
infifted to hold thele Lands, as Cenant by the Courtely, and 
the Plaintiff bought bis Wilt againſt him tn the Coure of Chan- 
cery, to recover the Poſſeſſion. Loo Macclesfield upon this di- 
regen a Cafe to be made fo2 the Dpinion of the Court of Com— 
mon Pleas. Chat Court was of Opinion ayaint the Oefen- 
Dant; but the Defendant twas not fatisfied; and thereupon ap- 
peated from Lord Macclesfield’s Decree to the Camimiflioners cf 
the Oeat Seal; but the Decree was afirmed. Che Court 
however were ſtrongly of Opinion tu the pretent Cale, that the 
Plaintiff Had a mood Citle of Dower. Chey din agree, that 
where the Cftate fo2 Life, and the Remainder tn Fee are tn one 
and the fame Perſon vy the fame Conveyance, there fhail be an 
Dpening of thele Cates, in Ower that the contingent Re— 
maindet Map vet. Wut wherever the Remainder tn Fee comes 
to the Herſon that has the ke penne and there is no pe 
Vor. II. g£ 
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ed Remainder between, in ſuch Cale the continent Remainder is 
always deſtroyed; whether uch coming of the Remainder in Fee 
1s by the At of God, o2 by the At oF the arty. Ho2 this Pur— 
pote the Chief Juftice mentioned the Cale of Hartpole and Kemp, 
Sir Thomas Jones 76. where there was Oandfather, Father, and 
Son, the Grandfather ſettled his Eſtate to the Cie of himſelt 
for Life, the Remainder to the Cife of the Father for Life, the 
Remainder to the Cte of bis fir and every other Son tn Cal 
Wale, the Remainder to his own right heirs. Che Grandfa— 
ther died before the Birth of the Grandfon, whereby the Re— 
mainder tn Fee came tothe Father. Che Court was of Opi⸗ 
nion tn that Cale, that the contingent Remainder was deſtroyed; 
however this Watter flood over, Vide Poft. >. 


Manby and Manby. 


How far a —— a vit of Crro2 on a Judgment in the Common Pleas 
oe ‘ in an Adion upon the Cale, it appeared, that two Paints had 
ro pafsbythe Deen in Tue; one, whether a certain CCiriting was the CUiil of 
Words of a Ventris Manby; the other, whether by that Till the Reverfion 
Will. of certain Land, wheteon ten oules were built in}Red-Lyon 
Street, Was ConvdepedD. Che plaintiff in Erro2 was Heir at Law, 

and the Defendant Henry Manby claimed Part of the Reverfion 

under this Till. Co the fir of thefle Iſues the Jurp founda 

Diredé Cerdié for the Defendant; and to the other thep founda 

Special one, which was to this Effect. Str Richard Fither anv 

others were feiled of the Land in Queiton in Fee, and in 1638 

made thee Building Leales of it, about firty Pears cach, 
referbing Owund-Rents of 29 [Pounds per Annum in the whate. 
Afterwards Sir Richard Fither and the others aftigned the Re- 

verſion of the Premiſſes by Deed of Bargatn and Dale to Ven- 

tris Manby, On the 27th of April 1696, Ventris Manby makes 

his Till, and taking notice tn the beginning of it, that He in 

tended thereby to diſpoſe of his worldly Eftate, devifes 4 

ae per Annum, Patt of bis 29 Pounds per Annum Gound- 

Rents in Red-Lyon Street, to hig Daughter Sarah, he then deviſes 

the like Sum of 4 Pounds per Annum, by the fame Deſcription 

to bis Daughter Elizabeth, tie fame to his Son Henry, the ttke to 

His Son Benjamin, and 6 Pounds per Annum, Wart of the fatd 29 

Pounds per Annum to His poungeft Son Daniel, the Remainder 

Of the ſaid 29 Pounds per Ann. He deviſes to his Daughter Mary. 

All which feveral Rents he devifes to his Childen above-men- 

tioned and their Heirs; povided that if one dies without Chit- 

Den, ſuch Share hail be divided amongſt the reft of them equat- 

iy. De then takes Motice, that his elvefi Son had been verp 
undutiful to gt fo gives him fomething aie ae ; AND De- 

claves be thall take — by bis Till. In 701 the 

Cefkato died, and left his life ole Erecutrir. Che Gatue of 

this Land, with the Houſes upon tt, amounted to 264 per An- 

num; and whether the Reverfion of it Mould pats by the Mame 

of Oround-Rents tn the Till, was the DQueftion, which the 
Surp_lett to the Dilcretion of the Court. Cipon this Gerdtz 

the Court of Common Pleas gave Judgment for the gr 
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Dant in Error. Berjeant Eyres argued now tn Dekence of the 
Judgment, and cited the Cale tubich ts reported in Moor 640. 
nor. and in Cro. Jac. 104. he vetted tthewitle upon 1 Ven. 322. 
and a Cale which ts reported in Duke’s Charitable Ufes ‘ 
Mune Humphrey Davis ereted, as that Cale ſtates it, an Alms- 
Woule, and debited the Rent of certain Land tn Suppoot of it; 
the Went was at that Ctme but col. per Annum. Che Weir 
afterwards improved the Rent ta qo). per Annum; but would 
Have vatd the rol. only. Che Commiſſioners decreed Him te 
pay the CUhole 40}. per Annum. On an Appeal to Low 
Chancellor he awered a Cale to be made for the Opinion ot 
the Judges in one of the Courts; whoa certified, that the Land 
itfel€ pafied by the Deviſe of the Rent; and thereupon the De- 
cree was affirmed. Che Court twere of Opinion in the prefent 
Cafe, that as the Ceftator declared, that he tutended to diſpoſe 
of all his Wornly Cftate by his Tatil, andas he intended, that 
His pounner ChHtiden and their Heirs ſhould enjoy the Wenefit 
of theſe Rents forever; and as he intended to difinhertt His 
eldeſt Son in every Ching, but what he gave him by erprels 
Ties, that tt was bery natural to tmantne, that the Ce- 
ftatoz intended, that the Reverfion of this Land ſhould pats by * 
the Name of His Ground-Kents. However the Chiek Juſtice 
DID agree, that generally by a Deviſe of the Rent the Rever- 
fion till not pats. For which Reafon, he fatv, it was verp 
natural fo2 Jüdge Gawdy to fap, as it is reported in Moor 640. 
when the Cale was firſt fated to him, tn the Wanner that he 
DID. Wut this Matter food over, Vide poft. 


Spring and Rugg. 


—T HIS tas a Judgment, that was regularly ſigned forꝛ want How far the 
of a Plea; however 2. Denifon fatd, that the Defendant — 
Had a herp honeſt Plea, and he put tt into the Dffice the very ter 
Day that Judgment was figned; which Plea was, the Dl aside ajudg- 
charge of the Defendant under the late Inſolvent Debtors Ait. ment char is 
Foz which Reafon he moved, that upon pleading this Wat: regularly 
ter, Payment of Coffs and putting the Party tn the tame — 
State as he would have been, if this Judgment Had not been the Plea 
figned, the Judgment might be fet afite. Doweber the Court which is of- 
fad, tuch Plea was not within the Weaning of their late Rule. fered to be 
Accordingly refuled the Wotion. pleaded, is 


not fuch a 
one as the Defendant ought to be allowed to plead. 


The King and Sir John Auftin and others. 


N Rule to thew Caule, why an Information Mould not _be row far che 

granted againſt the Defendants fo. an Abule of theiv Aus Court will 
thority as Juftices of Peace, the Cale appeared ta be in the nor gran: an 
Banner following. Che Pancipal Defendants were three Jue oor. Ju- 
ftices of Peace, that on the sth of June latt were Holding a gice of ~— 
fpecial Sefions at Barnet for the Liberty of St. Albans. peace. 


Mapfon, 
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Mapfon, who tas a Diſtiller in Holbourn, hada little before that 
ime come Down to Barnet, and took a Moule of 61. per Ann, 
there, which he put a GGoman tute to fell ſtrong Caters. A 
few Days before this Seflians the Church-wardens came to 
Mapfon, and told hin, they did not knot whe he mas, that wag 
come into their Pariſh, and therefore be muſt appear at this 
Sefiians to thew Caule, why he ould not be removed out of 
it, Chen this Seſſions was held, the Church-wardens made 
their Complaint there agatuſt Him, upon which the Juſtices ſent 
him a civil Peſſage to Delite Htm to come. Mapfon refufer 
Coming without a Tarrant. Chey fent to hima fecand Cime, 
and he gave the fame Auſwer. Gpon which they direited theit 
Cierk to make out a Cliatrant ; but the Clerk fatd, be couta 
not, by Reafon that no Body could tnforxm him, what the 
ame of this Perſon was. Che Juftices upon this owered 
the Conftable wija carried the former Weflane, to bing him by 
Force, tf He would not come otherwife, Che Conftable accorv- 
ingly did hing him by Force. Ciben he came before the Ju— 
ftites be behaved himlelf in a very infulting Warner, throw— 
Ing bis Dands about, and was very near firiking one of then. 
Cipon this they fent for a Pennyworth of CUihipcord and tied 
his Hands to his Sides, ta prevent His Voting Wilchief. Me 
would rive no fort of Account of himſelf, but fatd, be was as 
good a Wan as any of them Were ; and upon that they made out 
a CUatrant fo2 catrping him to Hartford Gaol. He offered Bail 
to this CGarrant ; but the Juftices, not knowing the Circum— 
ftances of the Perſons he did Offer, refuled ta accent them. In 
the Evening be made an Eſcape from the Conttable, who had 
the Tarrant to carry bim to Gaal. Che nert ODay he came 
to Sir John Anftin’s sown Doule, whoa was one of the thee 
FJuftices, brought with him there undentable Bail, but Sic 
John refufed bailing him; and accowingly Committed him ta 
Hertford Gaol for a Contempt done to the ſpecial Seffions. 
De brought bis Habeas Corpus upon this Commitment, and the 
Warrant fo2 committing him foꝛ the Contempt was returned 
with it; and then he was bailed. Che Queftion upon this 
State of the Cale was, whether the Rule ought ta be made 
abfolute fo2 the Information, 952. Fazakerly argued, that it 
ought; be faid, he did agree, that Mapfon, when he was brought 
before the Juftices behaved himſelf in an improper Manner. 
But he Apprehended, that Mapfon as brought before them il⸗ 
legally ; by Reafon that there was. no CGarrant to batng btm; 
and then it was no Clionder, that he treated the Juſtices in the 
Wanner that be did. Che binding his Hands with Thrpcow 
too was a farther Angravation of their Fault. Mo Wan duc 
a Felon ought to be uled fo, And then he conceived farther, 
that the retufing to Baul Him was ablolutely unwarrantabic, 
Chele Oblervations, he fad, might be made, even upon a 
Suppotition, that the Fak really was, as upon hearing the 
Defendants Afhoabits it (eems provable enough ta be. Wut 
he obſerved, that upon the Cate, as it ts ſtated by to Afina- 
vits on the Part of the Complainant, a much Heavier Charge 
is mabe againt tiem. De took Notice, that before the Sta- 
tute of 4 & 5 W.& M. 18. Inkormations were ia the 
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Coroner of courfe upon every Complaint laid before him. Chat 
Statute indeed has provided, that the Coroner ſhall not file 
them without Leave of the Court. But He fubmitted it, 
that when Fas are fated one way on the art of the Complain- 
ant, Denied and fated another Tap on the Part of the De- 
fendant, that tas a fuffictent Realon for the Court to over 
the Cozoner to file an Information, that the Fait map be tried, 
So that taking this Cale to be either Clay, be hoped, the 
Rule fhould be made ablolute. Fudge Lee declared, that in 
granting Informations of this fort he did not take the Rule 
to be, as 92. Fazakerly had mentioned. Jn Informations of a 
Quo Warranto, which aretatry a Right, ve agreed that Rule 
was juſt. Wut tr Informations ta punifh a Wan for a Crime, 
wherever the Fat ts Denied by the Defendants, be took it the 
Court always refules granting it, and leaves the Party to 
His owinary Remedy. He remembered too, that this Dittine- 
tion was erprefly refolbed by the Court upon Debate, in a Cate 
which L020 Lechmere Was Concerned in. however the Court 
agreed, that in the peefent Cale, the Fats complained of were 
not fo much dented by the Defendants, as ftated in a diffe- 
rent Light bp Beans of additional Circumftances ; and the real 
State of the Cale they took clearly to be tn the Wanner that 
has been mentioned. Chey then began to confider the Db- 
jetions that had been made in relpet of the Juftices. As to 
there being no Tarrant, they fatd, this was not a Charge of 
a Criminal Matter that Mapfon tas acculed of, and there- 
foe a Summons was much moe proper than a Marrant 
in thig Cale; and that there was what amounten to a 
Summons in this Cale, they clearly agreed. Jude Probyn 
for his Part fad too, that be thought the Juſtices might 
well have made an Dwer fo2 removing Mapfon out of the 
Pari), without eramining him Himlelf, tn as much as he 
refuled to come before them; for which Reafon he ſhouid 
have thought, that if they had made a Warrant tt would 
have been illegal. ‘Wut Judge Page fata, His Opinion was, 
that thep coutd not have made tuch Drder without era- 
mining the Party himſelf; for which Reafon he fhould have 
thought, that the Warrant had been very legaſ. Chenas ta 
the Cying bis Hands the whole Court ayreed it was very 
juffifiable according to the Circumftances of this Cale. And 
as to the Contempt, as it was Done in open Court at a 
{pecial Seſſions, which is a Court of Record, they ſaid it 
was in their Diſcretion, whether they would Batl him, o2 
not. Gnd when a Commitment fo, a Contempt in open 
Court ts returned upon a Habeas Corpus, regulatiy fpeaking 
this Court Does not inguire tnta the Caules of it. For 
Which Reafon the Rule for the Information was diſcharged. 
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Winchlet and Hurghley. 


When an Ac- I N an Wiion againſt the Jndoflo2 of a Pꝛomiſſoꝛy Hote, there 
tion is was a {pecial Demucrer to the Declaration, becaule there 
broven was no Demand fet forth to have been made upon the 
Fdorfor of Drawer. 992. Taylor however moved fo2 Judgment for the 
aPromiflory Plaintiff ; and no Body being on the other Side, the Coutt 
Hote oe rave Judgment accordingly. Chick Juftice abſent. 


far it nec 
not be fet forth in the Declaration that any Demand was made upon the Drawer, 


Anonymus. 


iow fer Ox Rule to thew Caule, why an Information thauld not 

Sah ES be granted agatnt the Chutch-wardens and Overfeers of 

“formation a- Lambeth Parifh fo2 publifhing a Libel upon the Cruftecs of 

gainft a TUorkbhoule there, the Cafe appeared to be this. On the 17th 

Church- ofk Auguſt laff, Notice was given fm Lambeth Church by the 

wardens. Church-wardens and Overſeers, That whereas the ufual Time for 
Meeting by the Truftues of this Workhoufe ‘had been on a Sunday, 
they fhould henceforth meet on a Thurſday. Che Sunday after a 
Moatice was given by the Cruftees, contradtting the former 
Notice, and declaring, that the Weeting would continue to be 
on @ Sunday. The Sunday after, that the Church-wardens and 
Dverleers owered another Motice in CUriting to be read in 
the Church, oeclaring that the Weeting would be on a Thorf- 
day, notwithfanding the Abules in this Cruft that had been 
fuffered: by the Cruftees under their pretended Authozity. 
SHerjeant Corbet fubmitted it now to the Court, that this was 
only a Ditpute about a Right between the Church-wardeng 
and Cruffecs ; and therefore this could not be called a Libel. 
Judge Page agreed, that if the Church-wardens and Overfeers 
had only Deciared by this CAriting, that the Cruftees aiten 
under a pretended Authority, the Court would not grant an 
Informatiön. Wut as this Writing chatged them with g- 
bufes in that Authority, the Court thaught paper ta make 
the Rule abfolute. 


The King and Clendon. 


When’'a Per- HE Defendant having been committed for a Contempt, 
{on is cam; 92. Strange moved, that he might be batled to anfwer Jn- 
miced for  torragatozies, De laid, that they had given Hotice indeed of 
ponemee their Batl; but he apprehended, that the Party's own Recog: 
own Recog- mzance Would be fuffictent. 952, Mafterman fald, that formerip 
nizance fhall the JParty’s own Becognizance ufed to be thought tufticient ; 
nor betaken. Hue gf late Pears the Court has always tntiffed upon Sure- 
ties. Accordingly upon the Oelendant’s not having one of his 
Sureties here, the Court did nothing upon the Motion. 


+ The 
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The King and The Inhabitants of Woodſterton. 


— S tas an Order of two Juſtices made upon the Officers Of Concerning 
the arith of Woodfterton, fo2 paying 5 Pounds upon Account wie es 
of a poo Inbabitant of that Cown, when be was in Gaal, and }itices of 
likewiſe fo2 paying a Surgeon's Bill, that was Due upon his AC> por make an 
count; which Mader Had been confirmed at the Seflians. 92. order upon 
Wirley moved, that both might be quathed by Realon of feveral Overteers. 
Erceptions to the original Der; Firſt, that tt is not ſaid tn 
the Dwer, that it was made under Hand and Seal. Secondly, 
Chat tt does not appear ta have been made upon eramining the 
Party on his Dath. Chirdly, Chat tt ts netther averred tr 
the Dyder, that the Juftices, who made tt, lived within the Pa— 
rifh, no2 that there were no Juftices living within it; one cf 
which Averments ought neceffarily to have been made. Fourth- 
Ps Chat the previous Steps of applying to a Ceftry oz twa 

verfeers of the Pariſh were not obferved; which ought to have 
been, by the Statute of 9 Geo. 1. Accordingly the Court made a 
Rule to thee Caule. Vide Poft. 


Anonymus, 


Of Rule to thew Caule, why a Certiorari fhould not go to How fara 
the Juftices of the County of Stafford, for removing fome Certiorari, 
Dyders up, made upon the arith of Exon, requiring them to Mall be Kid 
be contribute to the Inchip of Tindal, the Inſhip of Tindal yay within 
having already had a Rule made upon them fo2 above 6 d. in the the Meaning 
pound, towards the Repairs of the Highways within that {n- of the Sts- 
tip. 952. Lacy faid, that he did agree, that Certiorari’s tere We fois. 
taken away by the Statute of 3 & 4 W. 12. Sed. 3. from re: — 
moving up Dwers made upon Hariſhes in general faz not re vighways 
pairing the Dinhways. Wut the prefent Der, he (aid, was 

founded upon 7 & 8 Will. 29. and therefore he apprehended, that 

the Certiorari would well ite. However, the Court had fome 
Doubts, whether tt would tn as much as the fecond Statute 

has a Relation to the firft, and the Dyer to be made upon 

the Pariſh at large in thts Cale, is to be made after the fame 

manner ag in the other. Accowingly the Rule was enlarged. 


Dobfon and others againf# Dobfon. 


8 Chappel came now ta anſwer the Objeckions. Che vide ance 
Cdlows of the At, he fatd, were, That the Widow thall recover 180. 
her Damages from the Death of her Husband. And the Meaning of 
1020 Coke tn the Place before cited, can onlp relate to {uch In— 
ftances, where the Deir Has made an Offer of the Oower, tm- 
mediately after the Oeath of his Ancefto2, and the (Aidow has 
refuted accepting tt. De ſaid too, that the Conftrudion of that 
Ciaule in the Statute, which atcertains the Cime toa which Da- 

mages 


, 
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mages are to_be recovered, might reafonably be underftood to 
be, that the Damages hall be given to the Cime of final Judg 
ment; fo2 til then the (Uidow has not the compleat Benefit of 
her Aeion. Chen asta the Creeption taken fo? its being fain, 
Et fum’ &c. He obferved, the Precedents were all in that Mort 
wap. As to the Orand Cape, he fatd, there ts a Day given to 
the Demandant at the Return of the CUirit; for tt ts fatd, he 
DID appear at the Return of it. Wut he ſubmitted tt, that it 
Was not neceflary to be averted in expreſs (Uords, that he ap- 
peared and Demanded the Clirit; for by its being fatd, that he 
demanded the Crit, tt mutt be underſtood that he came inte 
Court to Demand it; there betny no other Jolace where he 
could Demand it. Andfo ig the Cntrp in Raft. 236. b. relating 
to an Habere facias Seifinam, and Coke's Entries181. @hen as ta 
the Exception that has been taken, becaule tt is not averred 
nec eorum aliquis venit, He obferbed, that tn real Ations Several 
Tenure was a Hood Plea, and as the prelent Cenants have not 
pleaded that, it hall be taken that_thep were Joint-Cenants. 
Mow he Cubmitted tt, that in the Cale of Jotnt-Cenants, the 
Default of one is the Default of all; and therefore there was 
no Decafion for ſuch an Averment as has been inſiſted on. For 
this Purpoſe be cited too Raft. 234, 235, 237. Chen as to the 
Continuances, be fatd, they tere ad prox’ Seffion’, as Hag been 
mentioned. Wut he obferved, that tt was not knotwn when the 
nert Seftions will be, as tt is when the nert Cerm will, in 
the Courts above. Foz which Reafon the Continuances can 
he in no other Clay. De fatd, the Courts tn Counties Patatine 
are fuperiog Courts, and therefore the Courts above will judi⸗ 
cially take Motice of their Ppoceedings. Andas to the iat Cr- 
ception, be fatd, it appears by all the Precedents ever finte the 
Git, that the Jury have conftantly given fomething fox Damages, 
befides the Galue of the Land; and therefore however ftrong the 
Tows of the At map be, that the Galue of the Land ts ta be 
the Wealure of the Damages, he conceived that a Judgment 
hall not be reverled, that has followed the JOrecedents that have 
been of fo antient a Date. Foz which Reafon, he hoped, that 
the Judgment Mould be affirmed in the whaie, Che Court 
faid, that their principal Doubt was in Relation to the Cime 
to tohich the Damages are given. Cpon which Serjeant Chap- 
pel fatd, that ſuppoſing there ſhould be a Miſtake in the Quantum 
of the Damages that are given, pet that is no moe chan a 
Mitcomputatton by the Court; and he cited the Cale of Green 
and Cheffon, Mich 12 Geo. 1. where fo2 fuch Caule the Court re- 
fuled to reberfe a Judgment. Judge Page faid, that be con- 
ceived this was not a Mifcomputation inthe Court. Foꝛ bp 
the Crit of Inquiry the Jury have found the Cine when the 
Husband of the Demandant died, the pearly CGalue of the Land, 
and that five Pears and two Months eiapfed from the Cime ot 
his Death to the Cime that the Writ of Inquiry was erecuted. 
Cipon this the Court have computed what that Sum amounts 
to, and have given the whole of it; fo that the Fault, tf any, 
Is not in the Wilcomputation of the Damages bp the Court, 
but in their giving them fo2 a longer Cime than thep i 
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Che Serjeant upon this fubmitted it, that the Court might 
abridae the Damages, and reitify them. Che Court faid, that 
this Batter delerved farther Conſidercition; fo ordered it to 
ftand aver. Vide Poft. 445 


Gore and Gore. 


HIS was a Cale that came out of Chancery for the Dpt- Whamallbe 

nion of the Court. 992. Bootle ftated the Fat to be in the Boo * 

apannev following; William Gore was feifen of the Lands tn fore Deut 
Queftion in Fee-fimple, and bp his Catt bearing Date tie 
4th of July 1718 Deviled the fame to certain Cruttees, for the 
Cerm of soo Pears, in ower that certati Debts and Legacies 
might be patd cut of the JDofits of them, the Remainder 
ta the fir! Son of Thomas, wha twas ints clteit San, which 
fhoula be begotten in Catl Wale, the Remainder to Edward 
pis fecond Son for Life, and afterwards to his Iſſue tn Tail 
Male, the Rematnder to William His thirty Son, in like Wan- 
ner, the Remainder to His own right Deis. Soon after the 
Celtatar died; Thomas hig eideſt Son was: not then married, 
Dut afterwards Did marry, and had Iſſue the pefent Defendant. 
Edward died without Iiue Wale, and Willian the third Son of 
the Ceflator was the Plaintifſf. 2. Bootle now argued for the 
Hatntiff, and Cubmitted it, that he had a rood Citle. Che 
principal Quettion, he ſaid, would be, whether the Defendant 
can claim thele Lands by wap of executory Devile. Now as ta 
that, be ſubmitted it, that the Rule of Law was, that no Per⸗ 
fon can take by erecutoyy Ocvite, untets he was either ti Being 
at the Death of the Devrdo2, o2 at leaſt mutt neceflarily be in 
Being upon the Determination of fame Life a2iLibes nominaten 
‘py the Gill. Foꝛ this Purpoce be aid the Argument sf Lown 
Chief Auflice Treby, tn thr Cate of Scaterwood ant Edge, taken 
FAstice of in Salk. 229. but not fully, was very material. De 
faid he bad bis Argument taken by a Gentleman tn Shert-hand, 
that attended at that Cime, and de believed tt was taken juſtly. 
De faid the State of that Cale was in this Banner; Edge 
wag (eiled of certain Lahd.s in Fee, and detitea them ta Cru- 
fiees fo. 11 Pears, the Remainder to the fivtt Son begotten of 
the eny of George Jaques, 12 Cal Male, the Bemainder to the 
teft of the Bons of George J aques in tthe Wanner, Provided thep 
(ould take upon them the 3ZName of Edge; and t€ they ſhould 
not take upon them that ime, or if they Mould die without 
Gflue, the Remainder ta the: fir Son of Richard Conway tn 
Gail Wale, and fo on to the reft of the Songs of Richard Con- 
way, prowtded they Houla take upon them the ame of Edge, 
the Remainder to his own ci ght Heirs. George Jaques had na 
Gon weystten on his Body ai. the ime of the Death of the 
Devilez; Richard Conway Had cine at that Cime, wha was the 
Defendant in that Axion. Akter wards George Jaques had a Son, 
who tas the then Plaintiff. Cy20n this Watter found bp Spe- 
cial Glerdi@ Low Chiet Suffice Treby declared bis Dpinton tir 
the Wanner followiugy. Ag foz evecutorp Deniles, (aid He, they 
yete complamed of tn a few Pears atter the intraducing of 
Vor. I. Fihh thei, 
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them, and thole that did introduce them lived to repent it. Che 
Bounds ta thele Deviles, however, he fatd were fet, and thep 
were refirained to a Life o2 Lives tn Being. Foz if the Candies 
are ail lighted, it ig well, Jotibly, he fai, it may be 
good to make the Deir of a Perſon capable, though the Perſon 
himfeif was living at the Death of the Devilor, kor that muſt 
take Effet at the Juſtant the Perſfon dies; but he was not foz 
going an Inch farther. And he put the Cale of a Child in Ven- 
tre fa Mere ; and He held that fuch Child would not be capable of 
taking. Accordinglÿ bis Opinion was fo2 the then Defendant. 
Judge Powel and another of the Judges of the Common Pleas 
were of Dpinion for the Defendant likewiſe. Wut they, indecd, 
choſe rather to give a Different Realon, viz. that the ods, to the 
firft Son of George Jaques, were de prefenti, they being to his firft Son 
begotten. Judge Blincoe too was of Opinion with the Plaintiff. How⸗ 
ever, 92. Boorle fubmitted it, that the Reafon given by thole twa 


Judges was|nat the true one; fo2 Low Coke fays, that the Mods 


procreatis mid procreandis are ſynonymous. But the Kealon 
given by Low Chief Juftice Treby ought ta be relied upon. 
Gund he faid this Judgment was affirmed upon a GUrit of Crro2 
TF this Reafoning of Lord Treby was to be relied upon, be ap- 
prehended tt was in Point fo2 Hts pꝛelent Purpoſe. Fo2 Tho- 
mas the eldeſt fon ot William Gore hav no Jflue till atter. the 
Death of the Devilor; and it was potlible, that he might have 
Hed none till 4o CAeeks after his own Death. He obferved far- 
ther, that the Germ of 500 Pears, which was to be fatisticd 
before the Jue of Thomas could take, was another ſtrong Db- 
jetion againſt btm. Jn the Cafe before cited, there was a 
Term of 1x Pears, and L020 Treby ſaid ro Pears, 02 perhaps 
zo wight be allowed; he would not confine it ta anp Certain 
Number of Pears; and therefore 992. Bootle did agree, that 
the Cerm of 11 Pears was Heid to be no Ohjettion in that Cate. 
‘ut by the Reafoning of that Chie Juftice upon that Cerm, 
He conceived, that it tully appeared, that the Cerm of s00 Beats 
could never be allowed. De oblerved too, that there was no 
Decafion for him to relp fingiy upon the Authority of the Cate 
before cited; fo2 there were many others very ftrong for dim; 
and particularly cited 2 Cro. 459. Pal. 355. Git William Jones 15. 
Rol. Ab. 613. 1 Sid. 34. 3 Keb. 127,178. De fatd farther, that 
he apprehended the Court had given their Opintons before up- 
an this erp Point, upon a Cale Cent them out of Chancery 
in 1720. Serjeant Chappel argued on the other Side, and fatd, 
he DID aNree, that the Cale which M2. Bootle had fated, was 
pretty much the fame with that vabich came out of Chancery in 
1720; but tn the Cale thatis mow fent, there are many Fats 
ftated, which were intireſy omitted out of the other Cale. Sor 
which Bealon he ftated the Fats particularly tn the Aanner 
that they now appear before the Court. Che Teſtator yad five 
Chien at the Cime He made his Hill, and ttkewile at the 
Cime of bis Death, Thomas, Edward, William, Efther and Anne. 
€a Thomas he bequeaths an Aunuity only of so Pounds per Ann. 
aid gives his Reatons fo2 tt, becaule he had aireadp {aid out a 
great Deal of Money upon him, and likewife becaule be woul 
be tititied te have an Eſtahe of 400 Pounds per Annum an- 
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other way. To Edward He gives 20001. to be paid as foon ag 
map be after hts Death. Co Efther he gites 1500]. to be patd 
in itke Danner ; and to William and Anne he leaves confiderable 
Legacies likewiſe. Che Lands in Queftion he devites ta Crul 
tees for Fide Hundred Pears for the Purpoſes that have been 
mentioned. De then ives a Power ta Thomas ta make a 
Jointure of them; fo as he fettles but 10 |. per Annum for every 
rooo |. he has with his Cite. Che Remainder of thele Lands he 
deviſes to the fir Son, which Mall be beyotten on the Body of 
Thomas iit Catl Male, and fo on to every other Son of Thomas 
in like Manner. Che Rematnder to Edward fo2 his Life with 
ower to make a Jotnture, and Leafes likewiſe, and atter- 
wards to bis Iſſue in Cail Wale. Che Remainder ta William 
iniike Manner; but provides, that tf either Edward 02 William 
fhouid happen to come to the Cftate ; before their Legacies can 
be raifed ; then fuch Legacies thould not be paid to them. Ano 
then limits a Remainder to his own right Deirs. Apon this 
State of the Cale he fad, he Cubmitted it, that here was a 
plain Eſtate by Implication given to Thomas till he ſhould have 
Sue; andit fo the Deviſe would be clearly good to His firſt 
Son by Way of contingent Remainder. He laid, there ts a 
ower given to Thomas to make a Jointure ; but not ta make 
Leales; which is an Argument, that be was to have this E— 
ftate till the Birth of Hts Son, though not to prejudice him. 
He obterved farther, that Edward and William had Legacies given 
them to provide fo2 them fo2 the prefent ; which ts another Av- 
gument. that they were not to have the Cftate immediately ; 
nay, it 19 expefsiy provided, that tf the Cftate does fall to 
them before their Legacies are patd, they hall not be paid 
at all, However, he (aid, if this Point Hhould yo againſt the 
Defendant, he fubmitted it, that he might well take by Way 
of Erecutoy Deviſe. Foꝛ the Ceftator Cpeaks per verba de 
futuro; he gives the Remainder of his Citate to the fir Son 
Of Thomas Gore, which ſhall be begotten; and then the Autho- 
rity of two of the Judges in the Cale that has been cited, is 
erprefiy with him. De fatd, that he apprehended the Law was 
clear, that a Poſthumous Child, when taken Motice of as 
fuch, is Capabie of taking by way of Crecutoy Devile. He 
Did agree, that a Deviſe ta the Heirs of J.S. was not good 
per verba de prefenti ; and fo it was allowed by thofe two 
Judges in the Cale above mentioned. Wut they erpeetlp de- 
flared their Dpinions, that a Poſthumous Child taken Motice 
of as ſuch, which muft be per verba de futuro; was capable of ta- 
king by Executow Devite. And fo he {aid, is the erpets 
Guthoty of 1 Roll Abr. 612. He likewiſe cited 2 Cro. 394. 
Raym. 82. 1 Sid. 153. 2 Mod. 289. Salk. 254. Che Chief Ju— 
ftice feemend cleat of Dpinton, that the firft Son of Thomas could 
not take by Tap of contingent Remainder ; becaule the Devi⸗ 
for plainly intended, that Thomas fyould have nothing by bis 
> CUI, but the Annutty of sol. per Annum ; and therefore he could 
not Defign, that Thomas fyould habe a Freehold tn this Ettate 
to {uppoe2rt a contingent Remainder. Dowever, he fatd, it was 
a AVattet which oeferved Conlideration, whether the firtt Son 
of Thomas could not take bp Map of Crecutory Devite. a 
alo, 
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faid, it muff be agreed beyond all Queſtion. that tf this Cfate 
was not to deft in bim till the Cerim cf soo Pears was fa- 
tisficd for the Purpoſes which it was made for, this Oevite 
muft be wholly void to Him; but he did not think, that the 
Cerin would make any hindrance, bur that the Ettate might veſt 
in Him upon His Birth ; though he Hould not have the Pot- 
{ction of it indeed, ttl the Purpoſes of the Cerim were fa- 
tisficd. Che principal Objection to this Deviſe, he fad, ariſes 
from the Authoatty of Low Chiet Fuftice Treby tn the Cate 
that has beencited; and be did agree, that the Opinion of that 
Chick Juftice had been trulp tated. Wut the two other Judges 
feemed intirely to found their Opinion upsn the Realon, that 
the Devile was to take Effect per verba de prefenti ; admitting, 
that 1€ it had been per verba de futuro, as the prelent Cale is, 
that tt would have been good. He took Hotice, that in the 
Crit of Error that was brought upon that Judgment he 
twas of Counfel; and Lon Holt declared at that Cime, chat 
there was no certain Cound, which the Law bad fet to thele 
Crecutoy Deviſes. He laid too, that he had knotun tt ſolemn⸗ 
iy Determined, that fuch Devile may be good for a Pear 
{onger than any Life in Being. And therefore he doubted, 
whether there was any other Rule which the Court could ga 
by tn judging upon fuch Devife, than to confider, whether tt 
tended to a Perpetuity o2 not. Judge Page (aid too, that 
that was always bis Opinion. Dowever the Watter food over. 
Vide poft.229 


% Acherley and Vernon. 


ide fina CEP FEON a Bill bought to have a perpetual Injundti— 

Court of E: on, the Defendant pleaded to the Jurisdiction of the 

quity can Court again granting fuch Injuntions. Wut it was Maid, 

granta per- that there habe been feveral Inſtances, tn which fuch Injunc— 

aes In tions bave been granted. Che fir was in the Cale of The 

junction. Earl of Bath and Shering, and was Done by Order of the Moule 
of Lows upon an Appeal. Another was betiveen Leighton and 
Leighton. Accowingip Low Chancelio2 put off the Confi- 
Deration, whether it hould fo be dene in the preſent Cale, till 
the Dearing of the Caufe. 


Lamb and Chapman. 


Vile-anté T HE Attoꝛney General came now and fad, that he had no 
168. Intentions ta arnue this Cale at prefent, but enly to offer 
fome Reafons to the Court, why the State of the Cale ſhould 

be ſomething altered. be faid, as the Cafe was dawn up, it 
was erprefly ftated, that the Goods tn Queftion were nat 
bought by Cap of Werchandise. ibe DD agree, that if tt 
Was the Gutent of the Jury to find the Fat accowiun to thote 
very Cons, the Plaintiff mu have his Judgment. Foꝛ thote 
are the lows of the Statute of 12 Car.2. 4. that fuch Goods 
only that ate bought tn bp Tay of Werchandize, ot pay 
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Duty; and all the Cublequent Statutes, that have laid Du— 
ties upon Foreign Goods, have been conſtrued to have relation 
to that. Wut He obferbed, that tt was not neceflarp, that the 
Goods in Queftion ſhould have heen bounht with an Intention 
to be fald again ta make them ta be within the Meaning of the 
Statute af Car. Goods bought by Clay of Werchandize. And of 
that Opinion was the Court of Common leas unanimouily 
in the Cafe of Pourkney and Bower; though indeed they differed 
in the principal Point before them, which was, whether Creck’d 
Goons ſhould pay Duty; Low Chief Jysice Treby teas of O— 
pinton, that they fhould; the other Judges of the contrary one. 
And be faid, be apprebended it to be clear, that Furniture 
bought aboad muſt pay Duty, though tt was never bought 
with an Intent to be fold again. Mow he fubsmitted tt, that 
the Jurp might very poſſibiy mean in the prefent Cale nothing 
moze, than that the Goods in Queftion were not bought with 
an Jutent to be fold again. Andi fo he defired that the State 
of the Cafe might be altered in that Wanner. Che Chiet Ju- 
ftice faid, that be underftood the Weaniy of the Jury to be ta 
find the Fak eadly accowing to the Wows, which they had 
fated it in, and therefoue the Cale could not be altered. Ac: 
cordingly Judgment was given kor the Plaintiff. 


Throgmerton and Norton. 


Mi: Strange moved fo2 the Court's Diretion of the Wafer whar hall 
to tar Toſts for want of a good Countermand of Notice norbe faid to 
of Crial, Che Rule of the Court in this Woint, he Caio, He bes futhci- 
apprehended, was, that two Days Countermand ts requifite re 
in a Cown Caule, four Days in a Country Caule. Chis Ac- Notice of 
tion was an Cietment that was to be tried at Warwick; and Trial. 

the Aftife Day was the roth of Auguft laſt; but the Counter: 

mand was only given on the 16th. Accowingly the Court di— 

refed the Matter to allow the Defendant his Colts for want of 

a ſutficient Countermanod, 


The King and Palmer. 


A bt at Complaint of 992. Budgel againt the Defendant, Conftru&ion 
Who was a Bailiff, fo2 refufing to carry him ta the Houſe upon the sta- 
which be appointed, and for not reading the Claule in the wteof2Geo. 
Statute of 2 Geo. 2. when he Arrefted him ; the Court odered se kis Be 8 
the Defendant to pay 92. Budgel 51. fo His Damages, toge⸗ 
—— * his Coſts; and likewiſe committed him fo2 the Con- 

‘tempt, 


Vou. II. Aii Anony- 
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Anonymus. 
How * a 
Writ of In- N Motton by 952. Theede to {et afide a Crit of Inquiry 
ae Eee O for Its being etecuted at Half an Dour after 12, whereas 


unduly exe- the Nottce teas fo2 erecuting it between roanDr12. Che Court 
cuted in re- wos OF DOpinten, that the Party ought to have ſtaid an Dour 
fpect cette after the Cime mentioned for erecuting it. Accordingly retuten 
Time of the the Motion. Chief Iuftice abfent. 


Execurion 
of it. 


The King and Hayward. 


— Me Hayward moved, that the Defendant's own Recognisance 
Perfon’s own might be taken to anfwer Interrogatözies; be being one 
Recogni- Of the Ftlacers of the Court. Judge Page fatd, that formerly 
zancefhall their own Recognizances ufed to be taken upon tuch Occaſtons, 
or be taken Hut not of late. Accordingiy two Perſons tere bound Sure- 

ties with him, their Recognizance in 20 |. each; His own in gol. 


out other 


Surctics. Chick Juflice abfent. 


Anonymus. 


Hor for s.. WyfBedarberly,, anonen tor a. Cetera 1 Temas ae Jndi¢- 
hl re yee Ment fo2 a Mufance found at the Ailes tn Shrophhire.- 
ede liced De did agree, that regularly Speaking the Court does not 
of Oyer and {tant thele Certiorari’s ; but the Reafon for asking it in this 
Terminer,in Cale, he faid, was, becaule the Oefendant wanted a Giew; 
order to re- hich He could not have granted him at the Afiles. Accordingip 


move up an the Court made a Rule to Hew Caute, 


Indi&ment 

for a Mif 

— Daniel and Purkurft. 

When the R. Parker moved to make a Rule abfolute for letting a- 
Court fets fide a CWirit of Inquiry, and that without Coffs, by Kea- 


afidea Ver- fon that the Jury Had found a Gerdict for the Defendant, 
oe thatis whereas they neceflarily ought to have found fo2 the Plaintiff, 
Waite in though they bad given but a Penny Damages. Reguiarip 
quiry, how (peaking be did agree the Party muft pay Coffs, where he 
far Cofts are moves to fet a Veẽrdict aſide; but in the prefent Cale the Jurp 
to be paid or Have found a Clerdit contrary to the Record ; and in ſuch Cate 
ape the Court of Common Pleas fatelp fet a GVerdict alide with- 
out obliging the jparty to pay Coffs, Che Mame of that 
was The Earl of Rochford and The Bifhop of Norwich, in Quare 
Impedit, Trin. 5 Geo. 2. Che Plaintiff there had a Cerdié 
at the Ailes; a Writ of Inquiry was afterwards award— 
en to inquire of the Galue of the Church, and of the o- 
ther Aatters in Purſuance ef the Statute of Weftminfter. 
Cipon that Crit of Inquiry the Jurp found, that there was 
na fuch Church as that th Queftion, Din Wotton to fet afine 
that Inqueſt, as being contrary to the Record, the Court re 
I 
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fet it afide, and that without Cots. Judge Lee faid, that m 
the famous Bewdley Cafe, the Ceurt made the JParty pap 
Cofts, that moved to fet afide the Cerdiz; thounh the Jurp 
rave it erpefiy contrary to the Dtredion of the Court. Wut 
Judge Page fatt, fuppote the Jue was between A. and B. and 
rhe {uty find a Verdict for C. he thought the Court would ter 
that CGerdié aſide without Coſts. Che Chief Jultice tnclined 
too to be of Opinton, that there ought ta be no Colts tn this 
Cale. Hhowever enlarged the Rule. Vide Poſt. 


Anonymus. 


NN Black, a Negroe, had been committed to Bridewell by a When  Pet- 
Suffice of Peace; and now upona Rettirn to a Habeas Corpus winced for 
the Form of the Commitment appeared to he, ta require the veingaloote, 
Keeper of Bridewell to keep this oman tn Cuftodp fo2 aſſault⸗ idle and dif- 
ing her Mater, and betng a looſe, tdle and diſorderly Perſon, gas ee 
fo2 want of Suretiecs to keepy her in Cuffodp. 992. Kertleby eco.” 
moved that he might be bathed. He fait, thts was a Committ: sin Bail in 
ment by one Juftice of Peace, and as he thought, clear{y 1G foch kind of 
Conbition, M52, Reeves on the other Side argued, and ſubmit- Cates. 
ted it, that one Juſtice of Peace hada [ower of conviting a 
Perſon for being loofe, idle and diſorderlß; and he apprehended, 
that thts was a Convition in the peefent Cale. Che Conſe— 
quence cf which mas, that this Court would not interpofe and 
hati the Oefendant. Wut the Court fad, that the Haws of 
the piefent Commitment were, For want of Sureties keep the De 
fendant in Cuftody; fo that fhe was no loner to be kept, than til 
fhe was able to find Sureties; for which Reafon they were of 
DOpinton, that fhe cught ta te batled. Apon this 992. Reeves 
fatd, that there would be Occaſion then to lap a farther State 
of this Watter vefore the Court. Che Derkendant he obſerved 
was a Negroe, and by the Laws of the Plantations aboad the 
Matter Has a Pꝛoperty tn her; which Prꝛoperty, he ſubmitted it, 
Was Not altered ty her coming with her Water inte England. 
Now if the Court Mould batl the Ocfendant, the Court mutt 
take away from the Matter that Cuſtody of his Property, which 
He is intitled to, and muff Deliver Her tnto the Cuftodp of her 
Bail. Che Court ſaid they would not enter into an Inquiry 
of that Matter upon this Wotton for batling the Cefendant; 
and therefore inquired who was her Wail. Jt was ſuggeſted 
upon this, that the was a married oman, and that her Dus: 
band’s Wame was Carter; but that was Dented by the other 
Side, Hhowever, the Court fatd, that tf there was any Ooubt 
of that Matter, they would certainly not take her own Recog- 
nizance. Apon which Carter, Her fuppoted Dusband, entered in- 
to a Recognizance fo2 her, aud the had two other Bail likewife. 
Accowinaly the was bound over for Her Appearance at the nect 
Weftminfter Seflions, by the Mame of Anne Carter, alias Anne 
Black, and then the Court diſcharged ber. 


Banks 
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Banks and Doyley. 


How far the Few days ago 2. Parker Had obtained a Rule for ſetting 
eee has afide a Plea of Privilege, there being a CUrit of Pꝛivt 
Plea of Pri. lege; but no Affidavit annered to tt. 15z. Proctor came now 
vilege, by and moked to difcharge it, by ieafon that, as he apprehended, 
Reafon thae the CUivit of Privilege iticif teas ftffictent. Wut the Court 
— isno fap, that ft ig net aſcertained by the GUrit of Puvilege, that 
hexed toin the Defendant was an Attorney of the Comimon [Pleas at the 
’ Cime of the Aion commenced againſt him in this Court, fo2 

which Keaſon they thought, that an Affidavit ought to have 

et annexed ta the Plea, accowingly refuled to diſcharge the 

ule. - 


Wrench and Hixon and others. 


What kind of J PON the Maſter's Report, the Cale came out to be in the 
—— Panner following. JIn_an Aéton brought againſt two Exe- 
Counfel’s cutors, they pleaded diſtintt Pleas; one, Ne unques Executor; the 
Hand, other, Plene Adminiftravit. Ehe Plene Adminiftravit Wag figned un- 
Der Counlel’s Mand ; hut not the Ne unques Executor. Both theie 
Pleas Were baoughe upon one Piece of Paper; and appeared 
upon the Face of them as one Plea; but no Countel’s Dand 
was at the Bottom of them. However the Plaintiff's Atto2- 
ney accepted them; but afterwards figned his Judgment avyaintk 
both the Crecutors, taking tt fo2 granted, that thefe were na 
jPleas fo2 want of Counfel’s Hand to them. As foon as he had 
figned this Judgment, he entered tt up againſt both, and took 
out Execution accowingly. 952, Fazakerly now argued fo2 the 
Plaintiff, and Cubmitted tt, that the Pleã of Ne unques Executor 
ought to have been figned by Counſel, as well as the Plea of 
Plene Adminiftravit, And though the Plaintift's Attorney made 
no Objetion ta tt at the Cime he received it; pet he appre- 
hended it was as no Plea; and confequently the Plaintiff was 
well intitied to finn bis Judgment again him. And if hecouta 
fign tt againt him, there was no Queftion but he might fign it 
again the other Crecutor; for to that Plea there undentablyp 
ought to have been a Counflel’s Hand appearing upon the jpa- 
per which was brought bythe {Plaintiffs Attonep. Doweber, he 
faid, ik there were any Doubts upon the firtt Point, whether 
that Plea ought to have been figned bp Counfel; petas both 
thefe Pleas were upon one [Piece of Paper, and appeared up- 
on the Face of themas one, a Deked tn the laſt hall prejudice 
the fitft, as much as tf there was a Defek tn both. Me tubmit- 
tedit likewife, that the whole ought to have been left with the 
Clerk of the Papers, as bath Pleas were upon one Piece of 
Paper, and as one Plea; whereas in the prelent Cale, oulp the 
laft jplea was left with Him; and for that Realon ‘Itkewife he 
apprehended that the Judgment was regulariy figned as to 
both Crecutows. Che whole Court mere clear of Opinion that 
the Plea af Ne unques Executor Was good, without being — 

4 » 
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by Counlel; and though this Sica was delivered upon the fame 
Piece of Paper With the other as one Plea ; pet they thought 
any Defeit in that could not preyudice this; for whieh Beaſon 
they thought the Judgment finned againf him clearty irregular. 
Gud JuDne Page put the Cale of Crelpais being brought a- 
gaint two Dekendants; one of them pleavs Mot qutlty; tye 
other juftifies ; the Juttification ts not figned by Coiinfel, as it 
aurht; bath thele JOleas are Delivered upon one Piece of Pa— 
pet as one Plea; pet he fald that DOeket in the Juſtification 
could not make the other Plea bad likewiſe. He (aid farther, 
that he doubted, whether the Plaintiff couldfign his Judgment 
even anaink that Crecuto2, whole Plea ounht ta have beer 
finned by Countel, inas much as he accepted of the Plea; and 
neither Demurced no rejected tt, ane of which be ought to have 
Done. However as to that the Chick Juftice aud Judge Probyn 
faid, they thought the plaintiff might well have finned bis 
Judgment agatnt that Crecuto, for want of a Plea, natwith- 
ſtanding be DID not rejek tt ; fo2 a Plea not ſigned by Counſel, 
which ought to be ſigned by him, is as ne Plea. 992. Fazakerly 
upon that fubmitted it, that fince the Dptnton of the Court 
appeared to be, that the Plaintiff might well have ſigned his 
Judgment again that Crecuto2 finaly, the Court mould not 
fet afide the Judgment as to him; for in thefe Cafes the 
Court goes no farther back, than to (ee where the Irregularity 
benins. However the Court fad, tnas much as the Plaintiff 
had entered up His Judgment intire agatui both in Purfuance 
WF the figning, they would fet the intive Judmment aloe; which 
they DID accordingly; and awarded KReſtitution tthewite. | 


Berington and Barker. 


Few Days ayo 2. Abney Had obtained a Rule to ſhew 
Cauſe, why a Declaration in Ejectment Mould not be a: 
mended by firtking out the Cad Middiefex amongſt thele Tavs, 
Quz quidem Billa fequitur in hec Verba Middlefex {cilicet, and bp 
putting in the Cows Bucks in the Room of it; and by firikinn 
out the Clio? Tenemen’, and puting in the Cig Dimils in 
the Room of it; and farther bp ftriking out the (Uords quinque 
folid’ Reddit’ pro Vic’ Franc’ Pleg’, Without putting in anp ether tr 
the Reom of them. Me Did agree at that Cime, that the 
Cenants Had enteredinta the Rule to coufels Leaie, Entry 
and Outer. Wut he fain, there had been Inſtances of Amend— 
ments in Deciaratioans made later than this ts; and pavticu- 
larly cited the Cafe of an Adion upon the Statute of Hue and 
Cry bought againſt the Hundred of Bouthleygrosford in the 
Court of Common pleas 1726. Che Court allowed them there 
to amend after Iſſue joined. And he cited likewiie another Caſe 
of Hatfel AnD Grovenor, tn an Aélon bought agninſt a Sheri 
fo2 not taking fuffictent Picdges ; and the Court aliowed them 
there tO ameñd even after the Caule had been carried Dewn ta 
rial. A Dap o2 two after 2, Fazakerly came ta thew Caule ; 
and (ald, that in an Cjetment the Court will not allow of anp 
Amendments in the Declaration after the Cenants babe mane 
Vor. II. Kkk them: 


How far the 
Court will 
give Liberty 
that a De- 
claration in 
Eje&menc 
fhall be a- 
mended. 
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themſeſves Dekendants; fo2 by entering inta the Rule thep 
agtee to be Defendants only to fuch Declaration, ag was Delt- 
veredto them below. Fo2 that Realon, he laid, it has been 
Held, that no Amendment hall be made after that by adding ano- 
ther Leſſor, other Lands, other County, o2 even other Day of the 
Demile. Apon this 092, Abney (aid, that the Declaration was 
tight, andthe Copy of the Iſſue was only wong ; and he thought 
Clearip, that the Copy vf the Iſſue might be made agreeabſe tothe 
Declaration. Accordingly the Court laid, that this Rule ts drawn 
up tone ; fo2r which Reelon they difchargedit; and pretently after 
made another Rule upon his Motion to hes Caule, why the Ce- 
py ot the Iſſue Hhouid mot be made agreeable to the Declaration. 
5). Fazakerly now came te hey Caule upon this Rule. He faid, he 
DID agree, that the Will upon the File Did warrant the Amend- 
ments ; but inan Cyetment the Copp of the Iſſue can only be 
amended by the Oeclaration Delivered below to the Cenants. 
Fo2 which Reaſon that Oeclaration ought te babe been hewn 


to the Court at the Cime the Rule was made, and en Afida- 


pit Mould have been annered ta tt to verify, that this was the 
true Declaration delivered; this Affidavit, he laid, liketvife 
ought to have been mentioned tn the Rule; but nething of 
this bags been Done , and therefore be hoped, that this Rule 
fhould be difcharyed likewiſe. Che Court fatd, this Affidavit 
ts onlp to afcertain what Declaration was delivered to the 
Cenants ; and therefore they thought the Plaintiff was not 
too late to peoduce tt now: which accawingly be did. Dow- 
ever upon {ooking into it it Appeared, that the Copy of the Iſſue 
was in every Ching agreeable ta this Declaration, but tn the 
Tow Middlefex; there was indeed a Wiftake in that, and the 
Tod Bucks twas in the Heclaration Delivered. Fo which Rea- 
fon the Court made the Rule abfolute for this Amendment ; 
but diſcharged the Rule as to the ret. 


Anonymus, 


R. Reeves moved for a Rule to inſpect the Ceftry-Wooks, 

in owner to be able to lay Come Fats tn the Information 
fo2 the Libel againſt the Church-wardens and Overfeers of 
Lambeth Pariſh. Gut the Court refuled tt, a3 the Intent of 
the Bation was te get Evidence from the Oefendants them- 
ſelves over to charge them in a Crimingl Peoſccution. 
Vide poit. 


4 | Term. 





219 








Term. Hill. 


6 Geo, I 8732. 





The King and Sturgeon. 


HE Defendant being an Attorney, and having been when an Ar- 
bought up upon an Attachment for a Wisdemeanoy tn forney os 
JOzatice, 992, Lacey moved, that he might anfwer Ju Pan Ac- 
terrogatories in Vinculis, and not be batled, by Reaſon tachment for 
that be had been odercd to attend tice, but never did Attend, a Contempr, 
in Contempt of the Court. 952. Strange ſubmitted it on the other how far the 
Side, that the aydtnary Courle of the Court was to bail Per. Sour 
fons who are taken upon thele Attachments. Wut the Court por, thar he 
fad, at leaſt he ought ta be committed at prefent for the Con⸗ tall anfwer 
tempt in Difobeping the former Rules. And Fudge Probyn gave Inrerrogaro- 
his Reafon fo2 tt, that atherwile thoſe Contempts would go he ee 
unpunithed; for the Intertogatories mut be confined to the cots 
Fats charged th the Afadavits; and thele Fats relating to the 
Contempts could not be mſerted tn the Affidavits, becaule 
thep L516 {ubfequent. Accordingly the Defendant was 
committed. 


Chadock and Laughton. 


R. Parker moved ta fet afite an interlocutay Judgment How far the 
for a Clariance between the Laticat and the Declaration, Cour will 
the Latitat being by the FRame of Cradock, the Declaration by nen: 


udgmenr, 


the Mame of Chadock. Accardingly the Court made a Rule tO by Reafon of 
refer this Watier ta the Water. a Variance 


between the Latitat and the Declaration. 


Anonymus. 


N Rule to ſhew Cauſe, why an Information in the Mature How —5 
of a Quo Warranto ouid not be granted againft ane Bore- Cour wy 
man f62 erercifiug the Office of Capital Burgeſs of rhe Bo— ———— 


rough of Yarmouth in the Mle of Wight, and likewile why ſuch the Nature 
Intomation hould not be granted again another Perſon, for of a Quo 


arranto, 
notwithftanding the Length of Time thar the Party has been in Poffeffion of his Office. 


exercifing 
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erercifing the Osice of Mayor tn the fame Borough; Serjeant 
Belfield faid that he ſubmitted it, that the Court would not 
make a Rule abfotute againft Boreman, tecaufe he bad con- 
tinued in this Office ever fince the Pear 1697, and that tilt 
the Pear 1715 bis Cletion was ticker ſo much as diſputed. 
And lame other Counfel cf the fame Side ſaid, that in the Cafe 
of the Cown of Buckinham, where a Member of the Corpora- 
tion had continued tn Poſſeſſion of bis Offce for a great Length 
of Time, Lo Macclesfield allowed the JIarty’s on Oath ta 
prove bis having taken the Sacrament, and was of Opinion, 
that evens Joof at all was necefiaty. Chen as to the Cale of 
the Dayar, the Serjeant fatd, that his Election intireiy depend: 
ed upon the Giaitdity of the Election of Boreman, #62 whith 
Reafon the Rule ought cieariy not to be made abfolute as to 
bint, till the Elestton of Boreman is Determined. Che Chick 
Juſtice tard, that tuhere the Election of the Eleitos as well as 
the cicted ts recent, the Court makes both Rules abfotute 
fo2 thele Informations at the fame Cime; out where the E— 
lection of the Cletors hag been pafied for a great Mumber of 
Pears, the conftant Courte ts, that the Rule ſhall not be ab- 
tolute again the Cieten, til the Cletton of the Electtors 
1S firft tried. And fo Judge Page (ald, that this Point was 
tettied tn the (Ueſtern Circuit in the Cale of Johns and Johns; 
for which Reafon the Court enlarged the Rule as to the 
Mays. Wut as to Boreman they made tt abiolute. Che Chick 
Juftice fad he DID agree, that in the Cale of takiny the 
Oaths and the Sacrament, Length of Cime is an Argument 
berp material again granting thefe Informations upon fuch 
Crceptions; but in other Inffances, where the Erception is 
fully ſworn to and notogiaus, he thounbt the Length cf Gime 
iio Objection at all again granting the Information; though it 
might be proper Evidence to influence a Jury. 





Daniel and Purkurtft. 


Vide ante aps Matter coming on again, the Court dectared them- 
ri feives to be of Dpinion, that the Plaintiff ounbt to pap 
Cofts; and that this Cafe was not diftinguifhable from the 
common one of fetting alide a Gerdit for being contrary to c- 
—— Ackordingly the Rule was made öblolute, without 

ofts. 


Bovey and Busby. 


How for the AHE Parties being both Ctergymen, the Plaintiff libelled 
eats A again the Defendant tn the Ecclefiattteal Couct, for thete 
py 10208 ; You are an old Rogue and a Rafcal, and a contemptible Fel- 
tion be- low, defpifed and hated by every body; and liketife fo faping of 
tween eccle- him at another Cime, You areaLyar. 992. Filmer note moveu 
fatical Por fon a Problbition, natwitpHanding the fit Set of Cows was 
Cae of tatd to be poke anaint the Plaintiffs Fungion, Che Chick 
Slander. Julſtite Doubeea, whether in fuch Cale the Eccletiattical Courts 
4 


had 
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Had not a Purtedtiton. However a Rule was. made ta ſhew 
Caule; Judge Page abſent. 


Launce and Draper. 


cy Rule to ſhew Caule, why a Teftatum Capias into Bucks vow far the 
fhould not be quathed, for there beiug the 12 Pounds Cofig Court will 
ginitted in it, Which were niven upon the Afirmance of the deathatena- 
CUrit of Erro2; thourh this r2 Pounds were infertedD in the aoe 
Capias, which twas firft fued cut im Middlefex; 952, Strange faid, 
that he fubmitted it, this was no Gariance, and that the Tefta- 
tum was very regular. De laid, be did agree, tf the 12 1. han been 
inſerted in the Teſtatum, and emitted in the firſt Capias, the Tefta- 
cum would have been irregular; becaufe it weuld habe centatnen 
mow Matter thaw was in the fir Capias, and therefore not war- 
ranted by it. Gut as there ts leſs Matter tn the Teftatum, than 

in the firft Capias, he fubmitted tt, the firft Capias weil warranted 

this Teftatum, and moꝛe. Foꝛ which Purpoſe, be oblerbed, that 
before the Statute of 5 Geo. x. when CUrits ot Exroꝛ ufev to be 
quathed foz their varying from the otgtnal Record, the contiant 
Hiftinsion was, that irits of Crra2, that contained mere 
than the original Reroyd, were Heid to be vad; but tote that 
contained iets, never Were. 992. Reeves argued on the other Sine, 
aud fatd, be was forced to amit, that this Teftarum could not be 

fhed on Account of the Exception for the Clariance. But 

e infifted, that tt mas bad for another Beaton, viz. that every 
Execution ought to be for the whale Gum contained tthe Judg⸗ 
ment, and (uch Sum cannot be divided. Che Court in general 
agreed, that the Teftarum ought not to be quaſhed on Account of 
the Gariance;, and the Chief Fuflice faiv, that the Diſtinction 
in Reſpect of (Urits of Crve2 uled to be held as We, Strange 
pad fated tt. But they om think that the Objedton, whtey 
Strange fait, that he had a Capias into Middlefex tn his Hang, 
which Would Well warrant the Teſtatum, and the Court would 
not inquire, hen it was made out. Wut the Court faly, they 
took it thep thouid mquire tnto it; accordingiy referred the whsle 
Matter toa the Maſter; Judge Page abfent. 


The King and Medlicoat. 


N Rule to hem Caufe, why an Information in the Mature far th 
of a Quo Warranto haul not he granted agaiuſt the Defer: Cour will 
Dat Medlicoat, for HelBing a Court Leet, ag Loy Of a Pur: prancan In- 
Dred, in the Borough of Milbourn-Port; 952. Fazakerly fad, that formation in 
this Borough md met fend Members to Parliament, ano there: * Nature 
fore he fubmitted it, that fuch Fnfoxmation would not tte, We- — 
fines be obterved, that the Fat was, that this Defendant Only soe joiiinga 
fatv at the Cime he was going to holo his Court, that he Couto Conv Leer 
Holo a Court-Leet as Low of the Dunded; but chat he actuatſy without an 


Authority. 
How far the Court will grant an Information in the Nature of a Quo Warranto, and will not drive 
the Party to take his Remedy by Quo Warranto only. 
Vou. II. Ell Hein 





ree 


When a Ha- 
beas Corpus 
cum caufa is 
moved for, 
how far No- 
tice is requi- 
fire to be 
given of the 
Motion. 
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held it as a Court-Lect belonging to the Borough, which be 
hed bone Gime out of Bind. Che Court laid, that they dio 
agree, in Cale a Court-Baren ts held witheut Authority, a 

uo Warranto only is the Bemedy; but they always took ft, 
when anp Court-Lect ts held without Gutheity, an Info2- 
nition in the Fature ef a Quo Warranto is conſtantly al: 
jowed. However, for the other Beaſon that was given, the 
or diſcharged the Rule again the Oefendant; Judge Page 
ae clit. . 


The King and Davis. 


Me Fazakerly moved £02 a Habeas Corpus cum caufa, fo rt: 
move up an Indigment of Felonp found agginſt the De— 
fendant in Brecknockfhire, in oer that tt might be fent down 
into Herefordfhire, being the nett Englith County, that the De— 
fendant might be there tried upon it, according ta the Statute 
of 26 H.8.6.(6.) Che Chief Juſtice fad, that He deubted, 
whether in fuch Mottons Notice cught not ta be then to 
the other Side; and that though thep are made on Bebal€ of 
the }D,ofecuto2, for otherwife the Habeas Corpus may not be made 
Cie of tili the Day before the Afises are Held in Herefordhhire ; 
fo that the Priſoner may be ſurprized, and not be able to have 
his Witnefles there. 992. Fazakerly faid, that be did make this 
Woatien on Behalf of the Proſecutor; and tn ſuch Cale he ap- 
pehended there was no Occaſion for Notice; no2 was there, 
as be remeinbwed, any fuch Motice given in the Cale of The 
King and Athoe, ‘But. efpecialiy tn the poefent Cale he ob- 
ſerved, that there could be no Jnconventence; becguſe Breck- 
nockfhire does in fa adjoin to Herefordfhire. Judge Probyn fatd, 
that Herefordhire is confidered as the nert adjutning County ta 
ai{ South Wales, and Shrewsbury ta all North Wales. And the 
Court well rememben the Cale of The King and Athoe. Chat 
was an Indictment found tn Herefordhhire, and tried there before 
99). Juftice Fortefcue foz a Feleny committed in Wales ; the De- 
fendant was Convicted upon it; but the Judge Conceived a 
Doubt, whether he could pats Sentence uvon bin. CApon this 
the pretent Chief Juftice, when he was Attorney Oeneral, ov: 
tained a Habeas Corpus to bing the Defendant up to the Bar, 
without giving Notice to the other Side; and the Defendant 
was byundt up, and upon great Debate had Sentence of Ocath 
poncunced againtt him in this Court. Chey fad it was 
Certain, that Juſtices nf Gaal-Deltvery had a Power fo trp 
Jndtements the fame Aflises they are foundat; and that thep 
conftantiy do evercife it, unleſs there is fome particular Rea- 
fon in the Wale. Accordingly in the prefent Cale a Rule fo2 
a Habeas Corpus was granted; Judge Page abſent. 


I % Huggins 
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Huggins and Shirley. 

How far the 
N an Adtion for Tos Wr, Agar moved for an Attachment for Cour wi 
Mon-payment of Cots of a former Motice of Crtal, and proceetines 
that Prockeedings on the ſecond Motice minht be Ma, till inoneagion 
the Coſts of the former patd. Che Court granted the Attach- cill the Colts 
ment ; but (aid, that the latter Wart of this Motion ts can- of tence 
ſtantly refuſed in all Cafes, but in Epements ; accoW gly oo ocher are 

it was fo tn the prefent Cale. Judge Page abſent. paid. 


Smith and Laughton. 


U PON a Girt of Crra2 on a Judament in the Common How far an 
A JPicas in a Suit bp Wl againſt an Attozney, 952. Marth —— 
aligned for Ervo2, that the Impatlance was to a Tap certein, pio 3 
but the Return of the Crit of Jnquiry was at a meneral Bee certain, how 
tutn-Day, viz. Craftino Afcenfionis Domini. De ſubmitted te, that farara gene- 
this was Erro2, and, as this Proceeding twas by Will, that atl ral Return 
the JD20cefs ought to have been returnable at a Day Certain. “Yr 

Fo2 this Purpoſe He cited the Cale of Kirbey and Ellafton, Mich. 

5 Geo.z. Chat was a Suit by Gill tn the Common pleas, 

and the Crit of Inquiry returnable at a general Return-Day. 

Che Defendant brought a Mirtt of Error relying upon this 
Miftake, and the Plauntiff got this amenved in the Court of 
Common Pleas to prevent the Judgment’s being reverie. 

952, Strange arnued on the other Side, and faid, he did agree, 

that this was Error at Common Law; but he fubmitted tt, 

that this was only a MWilcontinuance of Proceſs. Che prelent 

Cale tndced is a Judgment by Default; but the Statute for 

the Amendment of the Law has ertended the Statute of Jeo- 

fails to fuch Judgments, as well as others. And he did take 

it, that this bery Erception bags been over-ruled tn a iate 

Cafe tn this Court. 95). Parker affirmed the fame. And 92. 

Draper (aid be had a Mote of fuch Cale, which wag Lebor and 

Hobs, Pafch 3 Geo.2. @he Rote that he had taken of that Cate 

Was thus. An Aion in the Common Pleas was bꝛought by 

Bul; the CArit of Inquiry returnable at a weneral Return-Dayp. 

Chis was (pecially afligned for Crre2; but the Judgment at: 

firmed, 52. Parker faid, that this was the perp Cafe be meant; 

and he had the aper-Wook by him; but he believed the Judg— 

ment wag not affirmed that fame Ceri, but another. Gpon 

Which the Court ordered this Watter to fland over. Judge 

Page abfent, Vide poft. 


Major 
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Major and —— 
Conftri tion’ 
on thar Pare PN ait efor of Debt haought upon x Judgment, Wr. Pare 
of the Sta- ker moved, that Proceedings might be fiat, by Beaton 
— tae that che Defendant became a Bankrupt after the Csmmence- 
ona ment of the Ouginal Aefen; though he did not betore tie ob⸗ 
Whereby iris daining Judgment tn it. De founded this Wotton wpon the 
— —— Statute of 5 Geo. 2. relating to Banktupts ; wherein there is 
— a Clauſe, that if any Perſon be arreſted foza Debt due be— 
for aDebe kore be became a Bankrupt, ſuch Bankrupt may plead, that 
due beforehe the Cauſe of (uch Aion dib accrue befae fuch Cime as he 
became a Became a Bankrugt, and thay ove that Ge in Evi— 
pane ore Dente. Now he obferved, that the Caule of the prefent Azion 
nae i is the Judgment in the former; and_ therefore he wd anvee, 
plead that that He could not plead, that the Caule ef this Agion accrite 
the Caufe of befoue the Bankrupey, Wut he fubmetted it, that the Defen⸗ 
fuch AGion Pant was plainip within the Equity of that Qe ; and therefore 
cugaccruc he hoped the Wotow hawd be granted, Accordingly the Conve 
made a Rule te thew Caufle. 


Time as he 
became a’ 
Bankrupt. 


Short and King. 


How far by O N Motion for the Watter’s Repaot he fated the Fak to te, 
the Pragtice thet this was a Proceeding by Orginal in Cjekinent, and 
oe COO that the Rule, whieh im thele Cates is enteved into at a 
Bench, iris Judge's Chambers was figned hp the Oeventiant’s Ateaaney ; 
nocneceflary But that be had never attee this appeared for the Oefensane, 
in an Eje@- though the Cerms of the Rute require him to do it. Gpon tte 
menus the Pilaiutiff had ſigned bis Judgment, and yet into pPetiel- 
danv’s Accor. LON; and Whether this was regular o2 not, was the Quefficn, 
ney fhould 992, Reeves and 952. Agar argued for the Plaintift, that the 
ener an Judgment was regularſy figned ; and (aid, Chat the known 
pbpearance @Myftinéion in the Court of Common Picas is between Suite 
for a Defor- gy Original anv thofe by Gilt; that in thete by Original the Oe- 
withtanding fendant’s Appearance muft always be catered itp the. Fitacer 
theSuit is by though in thefe by Wil this is net hecefiary. Lbe Cerms ot 
Original. the Wule entered into at the Judge's Chamber require this be: 
yond Contradidion. For which Realan, as the Dekendant's 
Attorney omitted te enter this Appearance, they fabmitted it, 
the Plaintiff was very regular it figning bis Judgment. Che 
Matter reported the Jzaitice of this Court ta be Different in 
this refpet from what itis in the Common Pleas , and that 
the Defendant's Attorney appearing fo2 the Defendant was not 
necefiary. Che Court itkewile eid, that lich Appearance was 
not tequifite ; and that, inalmuch as the Attorney had figned 
the Rule, they would make bim confefs Leate, Cntrp and 
Ouſter, and vo all the other Watters, equally as if he Had en— 
tered bis Appearance, Far which Kealön thev fet the Judg— 
ment and Crecution ade, and that with Cots. 


I Frances 
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Frances and Nath. 


A Tarrant of Attomey had been given by the prefent ytain- How fsb 
A tiff fo2 entering up a Judgment again him, and there⸗ sive Liberty 
by he had agreed not to being anv Crit of Error, and that thar the De- 
if he DID, the Oefendant ould have Liberty ta non-peas it, fendanc shall 
Noͤtwithitanding this he Did bring a Crit of Exroꝛ in the Novres:% 
Exchequer Chamber upon the Judgment fo entered uy, pon waroe ee- 
which 992. Agar moved, that the Defendant in Error might have ror at the 
Liberty to non-pres it at the Plaintiſt's Crpence ; and the Expence of 
Court made a Rule to thew Caute. the, Plainuif, 
its being brought contrary to the Plaintif’s Agreeticnt 


The King and Harvey. 


The King aad Langley. 


T HIS was an Indigment found at the Seflicns fox Northamp- when en 
tonthire againft the Defendant for erercifingy the Crade of todiamenc 
a Ropemaker in the Citlage of Eafthacton, not having ferved is found a- 
a legal Apprenticethip. 52, Abney moved to quath it, bp Rea- print e Per 
fon that it bas been held, that thts Statute only ertends tO scrum of 
Trades ererctled in Cities and Boroughs, and not to Cillages. 5 wiz for 
For which Purpoſe He cited 1 Ven. 51. anDx Mod. 26. Judge exercifing « 


rade with- 
out having ferved an Apprenticefhip, how far, fuch Indi&ment wil! not be good by Reafon that tht 
Trade was only exercifed in a Village. 


Vor. I. Mmm Page 
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Page ſatd, that be bad often known thele Indigments quathed up- 
on ſuch Erception. And he and Judge Probyn fara, that thep 
did not think this Crane wes within the Statute. Chough 
Judge Page (aid, ft might be atherivife perhaps of a Cable- 
maker, Accowingip a Rule was mave to fhew Caule. Chie 
Fuſtice abfent. . 





Sir George Cafwell and Norman. 
When a N Woation for the MWaffer’s Report, the Fat was ffated 
Writ of Er- to be, that after a Crit of Crro2 vought, the Ocfendant 
rorisbrought in Erro2 fucd cut a Scire facias to affign Crrozs, anda Rule 
be = nelly given te align them by the 25th of aft Month, which Scire facias 
Sean was quare Executionem non. The Plaintiff in €rra2 Tid nat 
Exceutio. afign Erroys upon that. Accordingly the Oefendant fied out 
nem non, another Scire facias to aflign Crrazs de Recordo the nett Dap, 
how faran and then the Plaintiff tid afign bis Crros. Notwithſtand— 
AGion may eiuug this the Defendant in Erroz brought Oebr in_ the Comman 
the original Pleas Upon the Award of Crecution here on the firſt Scire facias. 
Judgment. CUbich, 952, Yates ſubmitted it, was trreguiat. On the other 
Bide 932. Parker argued, and (ald, that he appehended, the Scire 
When a _._ facias quare Executionem non ig mecelp brought to prevent the Curit 
rorisbran ght of Errors being any longer a Superfedeas to the Crecution, it 
anda Scire the Plaintiff tr Ervo2 Does not tn Purluance of it aſſign bis 
facias deRe- Etrors. Iotwithftanding this Scire facias a Mirtt of Erro. fil 
cordo —— ſubſiſts, and the Judgment ts liable to be reverſed upon it, till 
coe ea, another Scire facias ſued out to aflign Crrars de Recordo ; and If 
Pres to foch CHE Plaintiff in Error does not affign his Errors upon that, 
Scire facias. then the Cirit of Error is Mon-posd. JE this was the Na— 
tute of thefe Scire facias’s, he obferved, that no Keafon couid be 
riven, why the Defendant in Error Hould not proceed in the 
Common Pfeas upon the Award of Crecution here. And be 
faid, that this Point was Determined upon Cebate in the Cale 
Of Plaxton and Gardiner, Mich. 7 Geo. 1. A Scire facias quare Exe- 
cutionem non was {ued out, and the Plaiutiff in Error pleaded 
Nol tiel Record; the Ocfendant joined Iſſue with htm upon that ; 
and notwithſtanding ihat, even ater the Iſſue too was oeliver- 
ed, be fucd cut Erecution. On Wotien to fet this alive for 
Irregularity the Court refuled it; and held, that upon this 


Scire facias the Plaintiff tn Crro2 could do nothing but aſ⸗ 


fign bis €rros; and, as he did hot, but pleaded another 
Watter, the Oefendant in Crro2 Was regular tn taking out his 
Erecution; though they did agree, that the Judgment might 
fill be reverfed upon this CMirit of Ero. notwithftanding. 
Fo2 which Reafon, he Cubmitted it, that the Award of Erecutt- 
on twas regular, and fhould not be fet afide ; and confequentlyp 
that the Véion in the Common Pleas founded upon this Award 
Was regular likewiſe. Judge Page fad, if this had been a 
Proceeding by CUrit of Crro2 quod coram vobis, a Rule might 
have been wiven the Plaintiff to have aſſigned dis Erros, with: 
Out any Scire faciasat all. Jn the prefent Proceeding mdeed a 
Scire facias is neceſſary; but the Plaintiff can da nothing upon 
it, but merely aflign his Errors. De laid, he took it, that oe 
5 I t 


cire 
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‘Scire Facias’s were requifite, before the CUrit of Crroa? coula be 
rot rid of; and that each of them was to he fed out for the 
Different Purpoſes that have been mentioned. For whieh Kea— 
fon be thounht that the Award of Crecution, and_ the Pro— 
ceedings upon it, were clearly regular. Judge Lee fad, then 
an Gaton of Debt is brꝛought upan a Judgment in the fame 
Court where the CUrit of Erroz ts depending, the Court con- 
ftantiy grants an Imparlance tn that Aiton, till the Event of 
the ouiginal Judgment ts determined, Foz which Weafon he 
thought tt proper to be farther confidered, wheter the Court 
would allow an Afton to be heought upon this Award of Exe— 
cutton, pending the GUrit of Errorꝛ. Accodingly (Chiet Juice 
abfent) this matter was odered to ftand over, 








Anonymus. 


Ms Prat moved that the Rule might be made upon one 092, Whar Kind 
Allen, an Attaanep of the Court, ta return te 992. Hill ali of Remedy 
2 moſt Part of the Waney he had with him as Clerk, by Rea: Soke 
fon that a great Share of his Gulinels was fell off; fo that he when dit 
had little o2 nothing to inftrud bis Clerk tn. Judge Page ſaſd, putes arite 
the poper Rule to make in this Cale was to refer this Matter berween 4© 
to the after to be Determined by Him; andif he cannot fettle re... 
it, then to nive Leave for an Application to the Court, and ta” ~~ 
ower 992. Allen to attend before him de Die in Diem. Fudge Lee 

faid, that the Court made ſuch a Rule upon a late Appitcation 

of this ature. Accowdingly the Court made ſuch a Rule tn 

the prefent Cafe; Chief Juftice abſent. 


Anonymus. 


M’s Parker moved fo2 an Inkormation again the prefent dow far an 
Sherifis of York, Coz adjourning the Court of Pleas Information 
Held before them foz ten Days; whereas by the Cuftam of the ocd a. 
Court it ought to be Held de Die in Diem at the Requeit of a BD aatiajudge 
Prifoner, when bets in Cuſtody. Accowingly a Rule was mave of aninferior 
to thew Caule; Chick Juſtice abfent. Court. 


Paterfon and Grofs. 


R. Dennifon moved that Pꝛoceedings might be ſtaid in an How far the 

Lion of Debt brought upon an Award, by Reaſon that Cour will 
the Defendant was atually in Cuffody upon an Attachment fo2 aches a 
the Breach of it; andthe taking that Remedy was a CUatver p-ouoheupon 
of this. ibe obferbed, that the loos of the Rule for grant: an Award, 
ing the Attachment were, Committatur cuftodie Mar’ in Execution’; notwith- 
which thems, that be is atuaily tn Execution fo, the Beach of — 
this Award upon the Attachment; and therefore the Court will Lee dike 
not allow him to be charged with another Crecutton upon mer Remedy 
the fame Caule of Ation. And farther cited the Cale of upon ir, by 
Chanfey and Richardfon ag a Cale very ftrong in Favour of way of Ac 

hi 


his tachment. 
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How far the 
Seffions has 


bis prefent Motion. 992. Draper argued on the other Side, 
and fatd, that in the Cale cited, an Aition was firtt of alt 
brought upon the Award before the Wotton for the Attach: 
ment, and therefore he Did anree in that Cale, that the Pro— 
ceeding upon the Attachnient was irregular; for no better Re⸗ 
medy could the Patty have upon the Attachment, than he could 
Have upon an Aéion, which he had alreadp taken. Wut ih tle 
pretent Cafe the Proceeding upon the Attachment ts firft of ait 
beran with; and this hall not hinder the Proceeding by way o£ 
Gtion, which is a greater and moe beneficial Remenp; £02 if 
the Party dies in Execution, his Goods map ve taken tan 
Executton, which cannot be upon the Attachment. De Card far- 
ther, ff a Oekentant efcapes out of Cuftodp, he may fir of 
all be taken in Ctecution again, and after that be charged 
With an Aéton for the Elcape; and cited Salk. 73. in Point. Cie 
Court was of the fame Opinion. Accordingly the Wotion was 
refuled; Chief Juftice abſent. 


The King and The Truftees of the Kingfton Turnpike. 


R. Strange mobed to quath an Dyder of Seſſions mave the 

4th of July laff. Che Order fet forth, that whereas Wil- 
jiam Charleworth, Cown-Clerk of Kingfton, had mate Complatut 
at the Setlions fo? the County of Surrey, that the Truſtees had 
erceeded theft Authority, by ere&#ing a Turnpike tn the fato 
Gown of Kingfton; and whereas the Cruftees had Wotice given 
them thereof, and no Body had appeared on thetr Behalf; there 
fore on bearing Evidence in the ipraot of the Charge, the Ju⸗ 
ftices at their Seflions ordered, that the Sheriff Hhould remote 
the Curnpike, which the Cruttecs had eveited in the Cowwn of 
Kingfton by the 24th of July following. 52. Strange obferbed, 
that the Court han before quathen fuch an Order as this for want 
of Jurisdition; but be allowed that fince, by a Statute made 
in 5 Geo. 2. the Juftices had an Authortty given them to oder 
the Sheriff to remove a Curnpike illegalſy eveted. But the 
Exception, which he took to this Dwer, was, that it does not 
appear, the Cruitecs had (ufficient Notice; for the Notice might 
have been given the Day whereon the Ower was made, Che 
Court faid, they were not fatisticd, that anp Motice in this 
— requiſite, however made a Rule ta Hew Caule. 

ide roi, 


The King again? Barfield, 


oO’ Rule to thew Caule why an Dyder of Seflions Mould not 
be quathed, 992. Abney took (everal Exceptions to tt. Che 


Pe Joris, Der, de (aid, was made upon an Appeal from the Disburte- 


tion, but on 


“ ments of certain Chucchwardens and Overleers of the Poor 


ly by way of £0) the Peat 1730. On this Appeal the Court of Setiious ad- 


Appeal. 


jubyed, that thefe Officers had made ſeveral Disburtements not 
watrantable bp Law, and therefore ordered, that thep Mould pap 
the Sum of 11 Pounds, being the Amount of thote ache 

1 en * 
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ments, ta the fubfequent Churchwardens, Che Creeptions 
taken to this Order were, fürſt, that by the Statute of 43 Eliz: 
the fitft Application ought to pave been to two Fuftices; 
but in the poefent Cale, the Application was to the Sefiions tn 
the firt Jnuitance. Secondly, that the Apveal appeard ta have 
been made at a former Seflions, and uo Order fo2 the adjourn: 
ing {t; fo that there as a Ditcantinuance. Thirdly, that it 
Does not appear at what Cime the fir Seſſions was holden, 
which ts neceffary; becaufe by Ae oF Parliament, thefe 
MQuarter-Seflions can be held only at particular Times. 
Fourthly, that the Dishurfements of Churchwardens are not 
under the Jurisdt&ton of the Juftices of Peace, but only the 
Dishurfements of Overieers, Fikthly, that the Drder ts made 
upon four Perſons to pay the 111. whereas it ought to have 
been {pecified, what Part each of the Perfons ought to pay, 
Sirthliy, that the Dyer requires the Maney to be paw to the 
fubfequent Dverfeers, not naming them, and tt Does not appear 
that there were any Overleers then in Being. 92, Reeves praprd 
a Dap to anlwer thele Erceptions, Accordingly the Rule was 
enlarged, Ex relatu. Vide Poft. 








Burden aad Tomlyn. 


2 kes Cefendant having haought a CUrit of Error returna- 
_ bile in Parliament, 992. Jocelyn moved that the Entry, 
which the Plaintiff had made of a general Judgment, might be 
vacated, and that a ſpecial Entry might be made, that Judg— 
ment was given againſt the Defendant; vecaule the Court was 
of Opinion, that the Plea ought to have concluded to the Coun- 
try, and not with an Averment, Ce prove that the Court has 
fometimes allowed fuch ſpecial Entries to be made, he cited 
2 Saund. 264. But the Court declared they thought the 
Judgment was rightly entered; for though this Court has 
adjudged the Plea to be tll for one particular Beaton; pet 
if the Cuperiog Court Mould think it wl for another, the 
Judgment ought to be affirmed. And farther they ſatd that 
if fuch fpectal Entry whould be made, they thought tt wouts 
fignify nothing. 02 the fuperio, Court mutt judge upon the 
whole Reco; and not whether the Reafon given fo2 the Judg— 
ment be a tight Reafon, 02 not. Judge Lee took Notice too, 
that 100 Coke obferbes in 4Inft. ch. . JParttament, that an- 
tiently it was the Wethod to enter the Reatons of Judgments, 
but ever fince Edward the Chirds Cime, he lays, the Prattiſe 
has been otherwife, Accowingly the Wotion was retuted, Ex 
relatu. Vide Poft. 222 


Gore and Gore. 


"Pa Cale coming on agatn, 992. Peer Williams argued a- vide ants 
i gaint the Devife. Jn the Cale of Scattergood and Edge He 209 


obſerved it is ſaid, that thirty Pears is q reafonable Cime to 
require an executory Deviſe to take effet in; and na larger 
Vou. IL Nnon- Cerm 
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Cerm of Pears has ever been allowed. Wut tn the peefent 
Cafe, there is a precedent Gerin of 500 Pears, before the De- 
bife can take Effet; for the Limitation to the firft Son of Tho- 
mas is, from and after the Erpiratton of the fain Cerm. He 
obſerved too, that for another Reafon this Devife couid not be 
good; becaule there are Remainders vetted, which he tubmitten 
it fhould net be deveſted by erecutory Cftates, and took a 
Difference between an Eftate deſcended to an Petr and one 
vetted by Purchaſe. Che fir he agreed might be Deviled, but 
not the latter. He fatd farther, that the Debvile tn the preſent 
Cale ts appotnted to take Effex by way of Remainder; and 
therefore cannot operate ag an erecuterp one; Which appears ta 
be 1920 Hol’s Dpinton in the Cale of Goodright and Cornifh, 
Salk. 226. and farther he cited Cro. El. 678. Lut. 798. 992, Faza- 
kerly argued on the other Ste, and fubmitted it, that by the 
CUows of the Mtl the Ceftatay’s Intention cleariy appears 
tu be, that the eldeſt Son of Thomas fhouid take ; and thereto 
if by any Poſſibility the Bules of the Law and the Ceftaters 
Gntention can and together, fuch Conftruttan thali be made, 
And this, he faid, might very well be, by conſtruing the Mill 
to operate as an erecutoy Devile. Che Hows plainly import 
a future Devile; for they are to the ſirſt Son of Thomas to be 
begotten. Jt has been tnfifted upon that in Law the Cows 
begotten, and to be begotten, are of one and the fame Impoot. 
But thounhina Limitation, where Lands are given to one and 
the Deirs of his Body begotten, o2 to be begotten, the fame 
Cftate pafies; becaule the Adding the (Uords begotten, 02 to be 
begotten, ts merely Surplufage; yet where thoie Cliows are 
ufled to delcribe the Perſon wha ts to take, they certainty muſt 
have a different Signification; the one Denotes a prefent, the 
Dither a future Gift. Co this Purpoſe he relied on the Cafe of 
Long and Beaumond on the Equity Side of the Court of Cr- 
chequer, and that of Darbyfon and Beaumond in Ejedment, tn the 
fame Court, both which were Determined the 11 of Ann. and at- 
terwards fettied in the Doule of Lords, the fame Point being 
in boty Cates. Che Devife there was to J. Pearce far 99 
Pears, Remainder to his fir and eberp other Son in Catt 
Waic, the Remainder to the Deirs male of my Aunt Elizabeth 
Long begutten. Elizabeth Long twas then living, and had thee 
Sons. Jt was Determined there, that the eldeſt Son ſhould 
take by Defcent in the Lite of his Wother, as Heir apparent. 
Foꝛ the fame Beaton he Cubmitted it, the (aon to be begotten, 
muft be conſtrued as a future DOevife. With regard to the 
Cale of Scattergood and Edge, he fatd the Dpinton of teven of 
the Judges again Low Chick Juſtice Treby was, that if the 
Tows oF the Mill in that Cale had thewn, that the Ceſtator 
intended a future Devile, the Devife would have been mood, 
Gnd for Authority he cited 1 Lev. 135. Ray.82. Moor 847. Blan- 
ford and Blanford, 1 Rol. Ab. 612. Show. P.C. 137. Ver. 234, 304. 
Che Court gave no Opinion this Cime; but fald they wouia 
take Cime ta confider of the Cafe. Ex Relatu. Vide Poft. 3,> 


I , Smith 
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Smith and Laughton. 


TSS Cale coming on again, 52. Strange (aid the Point vide ante 
in Queftion had already received a folemn Reſolution in 223. 
the Cafe of The King and The Bihhop of Meath, Pafch. 3 Geo. 1. 
Chat was aA Quare Impedit by Original in Ireland. On Cirit of 
€rro2 it appeared by the Record, that the Venire wag awarded 
returnable at a Day certain. CGpon this two Queftions were 
made ; one, Whether this was a Wilcontinuance aided hy the 
Statute of Jeofails; the other, whether the Statute of Jeofails 
extended to the Civil Suits of the Crown. After a goon 
Deal of Deliberation, Lowd Chief Fultice Parker Delivered the 
Refoelution of the Court. Clitth regard to the firſt joint they 
held tt to he a Wiicontinuance, and therefore aided by the Sta- 
tute of Jeofails; to which JOurpefe Co. Lic. 325. was Cited, 
where a Miſcontinuance ts deicribed to be, the Giving an tmp2a- 
per Day to the Party. CUith regard to the fecond Point, they 
Were Of Opinion likewiſe, that the Statute of Jeotails did er- 
tend to the Civil Suits of the Crown. M52, Parker fald too, 
that be was of Counfel with the Plaintiff in Crro2 in the Cale 
of Lipper and Hobbs, and upon looking into the Cale of The King 
and The Bifhop of Meath, he anvifen the jparty ta waive the 
Creeption, and pay the Money recovered, which he Did. Accord— 
ad in the prelent Cafe the Court affirmed the Judgment. 
x relatu. 


Williams and Brown. 


1 N Eiedtment a Point was faved at the Crial by Judge Den- gowfar eroſs 
ton With retpeit ta the Canlideratton of a Cull, which wag Remainders 
in the following Wanner. Che Devilor having two Daughters, ha be fia 
Mehethobel and Martha, deviled the Lands in Question to the yy TW itor 
Uſe of all and every Child and Childen, Wale and Female, no. 
how and to be bow of the ſaid Mehethobel and the Heirs of their 

Bodies, equally to be Divided, and for Default of tuch Iſſue, to 

the Children of Martha in like Manner; the Remainder to His 

own tight Heirs. Mehethobel Han two Daughters, Mehethobel 

and Speed. Martha had feven Childe. Mehethobel, the Daugh— 

tet Of Mehethobel died Without Iſſue; and_now the Question 

was, Whether ber Part ſhould he to het Sifter Speed by wap 

of crofs Remainder, 02 to the Childen of Martha. Serjeant 

Hawkins argued, that there fhould be crafs Remainders, and 

cited 2 Jon. 174. 2 Roll’s Abr. 416. Skin. 17. 2 Jon. 72. 2 Keb. 

202. 3 Keb. 788, 834. Gilbert and Witts, in 2 Roll’s Rep. and 2 

Cro. 655. Derjeant Chappel argued on the other Side, and cited 

1 Saund. 180. Dyer 326, 330. The Court fatd, the Daughters 

of Mehethobel tuere plainly Cenants in Common, and they 

feemed to think that the CUords sf the CUill were not fufficient 

to create crofs Remainders. However this Matter flood over. 

Exrelatu. Vide poft. peo 
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Hooker and Hooker. 


Vide ante. HIS Matter coming on again, Serjeant Hawkins argued 
ee: —J on the Part of the (Uife, M2. Reeves on the other Side, 
@ericant Hawkins cited 1: Rep. 79. 2 Jon. 4%. 2 Saund. 38%. 
3 Keb. 560. 2 Lev. 202. 2Cro.260. Ray. 28. 1 Lev.11. 1 Roll’s 
Abr. 677. 992, Reeves Cited 1 Roll’s Abr. 677. 1 Inft. 42. 1 Ven. 
206. Pol.199. 2 Lev. 202. 2 Cro.250. @he Court declared 
theit peefent Choughts tobe, that William Hooker was ſeiſed of 
fuch an Cftate, as that his Wife was entowable, but ſaid, 
they would confider of the Cate, and Deliver their Opintons tn 
CUtiting tothe Lod Chancellor. Ex relatu. Vide poft. 379. 


Bumfeild and James. 
How far the 


— Am of Middlefex Having been ſued out, an Attorney fub- 
Attorney to {cribed on the Wack of it, that he would appear for the 
ener an Ap- Defendant; but fince refuted tt; becaule the Defendant ‘would 
ve Defen. HOt give him an Authority ta appear. Hhowever on 92, Theede’s 
dant, ac. SOowon the Court made a Rule upon him to ſhew Caule, why 
cording to be ſhould not appear according to dis Cuvertaking, Ex re- 
is Under- atu. 


taking. 

Burden and Tomlyn. 
Vide ante HE Jutgment not being entered up completely, fo2 that 
229. there was a lank left fo2 the Cots, the Matter not having 


tared them ; 992. Jocelyn moved, that the Defendant in Erra2 
might be obliged to compicte His Juda ment. 952. Bootle, Jun, 
on the other Side produced an Afidavit, that the Parties had 
compounded the Matter by Ayreement, and that the Defendant 
In Error had Veltvered up the Mate, which this Ation wag 
bought upon, fo that if the Judgment fhauld be reverted, 
He cannot maintain another. Accowingly the Court declared, 
that they would not oblige the Defendant in Error to complete 
His Judgment. And the Chick FJuftice laid, that he would 
not catty up to the Houle of Lows a Judgment that is not 
complete ; fo that there can be no Benefit of the WMirit of 
Error. Ex relatu. Vide poft.2/+. 


The King and Rayner. 


When an In- T HE Ocefendant had been indited at Hicks’s Hall fo2 printing 
— and publiſhing a Libel againſt the Government, called Ro- 
granted a- bin's Game or Seven’s the Main. De removed the Inditment by 


gainft a Per- Certiorari into this Court, and one James Robinfon and Henry 


fon for a ; 
Libel, and a Recognizance of Bail has been given, what fhall be faid to be the Conftru&tion of 


{uch Recognizance, 
I Raftall 
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Raftall entered into a Recognizance according to the Statute 
of William, with Condition, that the Defendant fhould appear 
to this Indictment the fir Day of lat Hilary Cerm, that he 
ſhould plead to it the fame Cerm, and at his own Crpence 
ſhould either try tt the fame Cerm o2 the Sittings after, un- 
leſs the Court thould appoint another Cime fo2 the Crial ; and 
in fuch Cale ſhould carry it down to Crial at the Cime ap- 
pointed by the Court. At the Crial on this Indickment the 
Defendant tas convited; which Crial was not had till the 
Sittings after lat Michaelmas Cerm. Chis Cerm he was called 
upon bis Becognizance to appear ; and fo2 not appearing a 
Rule twas made fo2 eftreating bis Recognizance. 992, Marth 
and 92. Strange now fatd, that the Recognizance entered inta 
by the Defendant's Sureties was put into the Bule for eftrea- 
ting the Defendants Recognizance ; whereas the Defendant 
himſelf was no party to it; fo2 which Reafon they moved, 
that this Part ot the Rule might be diſcharged. Che Attag- 
ney and Solicitaz General argued on the other Side, and 
fad, that the Becognizance of the Sureties had certainly been 
broken; fo2 it appears by the Record, that the Defendant did 
uct appear till Eafter Cerm; and in fait at the Sittings after 
Mich. Cerm the Indiäment was tried at the Crpence of the 
Crown, Welides they tubmitted it, that the Defendant's net ap- 
pearing after Convition was a Breach of this Recognizance; for 
thounh the ufual (ows tn Bail Recognizances, namely, That 
the Defendant hall not depart the Court without Licence, be not put in- 
to theſe Becognizances entered into on granting Certiorari’s ; pet 
they apprehended by the Courſe of the Court they muft be fo 
underitead ; {02 otherwile they would fignify littic. Che Court 
fatd tt would not now be neceflary to determine, what Con- 
ftrudion thefe Recogntsances ought to receive; for certainly 
the Reconntsance of the Sureties ought not to be eftreated on 
a Rule made fo2 eftreating the Defendant’s. Accordingly this 
Part of the the Rule as odered to be firuck out. ‘Wut 
Rayner being found in the Dall, was bought inta Court anv 
committed, there befng a Capias pro fine gut againſt him. Dow- 
ever the Court fad, he might at any Cime move in Arreſt 
of Judgment before the Fine is fet by the Court. Vide poft. 


Richardfon and Martin. 


Bury Affifes. F N an Attion brought by the Plaintiff, as Attorney, 
fo. a Bill of Law-charnes, be pꝛoduced one Wit: 
nefs to prove, that the Dekendant approved of His JD20ceed- 
ings, and that, bis Counlel fubmitted, was a fufficient Evi— 
pence Of a Retainer ; and produced another Witnels ta prove, 
that a Sill was Delivered before the Ation brought, and that, 
his Counfel fubmitted, was a fufficient Evidence of the Cruty 
of the Items tn it, without proving the ſeveral JOarticulars. 
Serjeant Urlyn objeted to the contrary. Wut 92. Juſtice Page, 
ss re the Cauſe, was of Opinion fo2 the Plaintifk in both 
Dotnts. 
Vor, If. Ooo Harvey 


ie 


When an Ac- 
tion is 
brought by 
an Attorney 
on a Bill of 
Law- 
charges, 
what fhall 
be faid to be 
a fufficienr 
Evidence in 
fuch Action. 
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Harvey and Syliard & Ux’. 


How far an Bury Affizes. a. Crover brought again the Oefendant in the 
— IBRight of his Mite for a Wor with 80 Pounds 
sore. tt it, which was Delivered to her as Hook-kecper to her Bro⸗ 
eaint a Ser- ther, who twas a Carrier, tn oder to be fent by the Maron to 
vant, buton- London; which 80 Pounds was afterwards loſt; 952. Pilfworth ~ 
lyagainttthe ghipgen, that the Aion would not Ite againſt her; but that it 
Mafer- dught to habe been hought againſt the Bother himfelf. Ser— 
jeant Urlin fubmitted tt, that it would, in as much as it was 
founded upon a Tort. Potwever, the Judge was of a contrary 
Dpinion; accodingly the Plaintiff was nontuiter. 


4 ay: Term. 
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Anonymus. 


R. Fazakerly moved f02 a Mandamus to be directed whena Per- 
to one of the Bailiffs of the Gown of Carne, requt- fon has the 
ting him to poduce the publick Books of the Corpo⸗ Cutody of 
tation at the nert Aſſembly of the Corporation, in 92- yok, of a 

Der that an Entry may be made tn them of the Election of A Corporation, 
new Bember. He fatd he had an Affidavit to produce, that how fara 
this Bailiff refuled to produce them at the lat Aiiembip; and Mandamus 
therefore fubmitted it, bis Motion was now regular. Judge te- 
Probyn faid, that be did not fee but the Corporation might quire him to 
make a new Book to enter their Ais tn; and that {uch Entrp produce 
would be as valid, as inthe Old ones. However Jude Page them ata 
faid, in the Cafe of The Corporation of Efham {uch €ntrp mags oPorte 
made in a new ook, and that Book produced as Evidence at 4 
a Crialat Bar ; but the Court refuled that Evidence, and the 
Corporation was nonſuited. Me (aid M52, Reeves and he were 

Countel in that Caule; but he did own, that tf ſuch Cale Hould 

come before bim, be Mould be of a Different Opinton; and fo 

Judge Probyn Declared likewiſe. Judge Lee fatd, that he tovk 

it, the Court would by no Weans grant fuch a Wotion as 

this, without an Affidavit of the Fat, that the Officer had been 

guilty of fame Default of this Sot before. And he fain he 
remembered, when Mandamus’s were firft moved for upon the 
Statute of Anne, to goto the Election of a Wayor, an Afidadit 

was always produced; though of late this has been omitted. 
Forthis Reafon he thought it neceflary that the other Sive 

fhould have Liberty given them to thew Caule. Accordingly the 

Court made a Rule, that the Mandamus fhould go, unſefs 

Caule to Moꝛrow. Che nert Day M2, Strange came to thew 

Cauſe; but the Court made the Rule absolute, 


Anony- 
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Anonymus. 
How far the 
Raves — I N Debt on Judgment the Defendant pleaded Nil debet ; and 
Plea in Bar, Motion was made to fet this Plea afine, as being a krivo— 
byReafon of lous One. Judge Page fait this was a Piea tn War ; however 
its being fri- Mave a Rule to thetu Caule, Vide poft.237. 


volous. 


How far the Anonymus, 

Court will 

give Liberty, 3 

r not, that R. Theede tnoved for Liberty to amend his 2 
ore tis by altering the Damages from Bes iF — 
on may be Judge Page ſaid this would be to make a new déion; and 
refpedof the Judge Probyn doubted; However the Court mave a Rule to 


fpeStof th 
Damezes ets Caule. 


laid in it. 
Anonymus. 

When a Mandamus ad been granted a few Days aro, to o to 

Mandamus Eledlon of an Ofter of the Corporation OF Bhan in the 


is granted in County of Worcefter, upon an Afivavit, that there 
: y | a Ga- 
— eee caney, and that the Corporation had nat filled it the lat Chat. 


far itis re this Borough, Ye faid, the Motice to be given of Coppopate 


ceffary, or 


not, thar the Afemblies need not be above Ctuentyp-four Dours, 
Mandamus ai Afidabit, that one of the Members of the ——— 
fhould fpeci- @ Wember of Parliament for the Borough, and bp Realon of 
— (Hat was now obliged to attend in Parliament ; fo that it woul 
leftion isto LC _IMpofible for Him to attend upon fuch hort Rotice. Ano 
* beſides, be ſaid, in all Cafes it wouid be Steatip erpedient 
that a Day hould be appointed in the Crit to Prevent Surz 
poise toa the Parties. 992, Fazakerly gn the fame Side faid 
that he did stun, a good Deal of Pains had been taken to fina 
Preecedents of Mandamuffes at Common Law, wherein a DOap 
to2 the Meeting of the Corporation is appointed, and that thep 
had met with little Succels. (992. Draper {arp there was one in 
the Cale of the Cozporation of Plymouth; but that appeared to be 
bp Content.) Bowever, be faid tt appears fram every Dav’s 
Crpertence, that thele Writs are always moved fo2 fn open 
Court, ann can never ke Had but in Cerm-Cime. De obter- 
1D, that a Rule for a Mandamus’s iſſuing ts fo neceffarp, that 
the Mandamus bp the JPagice of the Court mutt bear Cette the 
vetp Dap the Rule is made. For this he appealed ta 95), Ma- 
fterman, iho aflented to the fame. Chis, he conceived, thew’ 
that hele Ciirits were in the Breatt and Dileretion of the 
Court; and therefore they might very Well fuperfese them 
when they ace granted, 02 vetute to grant them twyen thep are 
applied * unlefs the Patty applying foz them, will content 
ta 


— — — —— — — 
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ta do what is reafonable; thatis, in the prefent Cale, will con- 
ent to appoint a Day. Jn Cales of Attachment for Man- 
payment of Cofts, o2 difobeying a Rule of Court, which are 
CUrits, that do not tue but upon Botton, and are tn this re- 
Cpe upon the fame Footing with Urits of Mandamus, it the 
Yartp offers to pay the Monep tmimedlately, o2 otherwiſe to 
cleat the Contempt; the Court conftantly lays their and up- 
on the Clirit, and overs it ta tie tn the Maſter's Dand fo2 a few 
Days. Che Counfel of the other Side Declared, they had no 
Guthouty ta confent ; and thereupon the Opinion.of the Court 
was taken; which as, that a Mandamus Cannot iſſue but upon 
HRotion; but they thought tt a Wotion ef Courle, and decla- 
ren, that a Mandamus was a CUirit twhich the Party ts intt- 
tied to de jure. Judge Probyn fad, then an Attachment ts for a 
Contempe of the Court, and therefore he thought that Crit 
to be in the Wreat and Difcection of the Court. Accordingly 
the Wotton was refuled. Vide pot. 








Anonymus. 


A AR. Vatney moved for an Information again 992. Fowle, 
M who was Deputy Recower of the Cown of ; 

for ating as Juftice of Peace there for about {even Pears to- 
gether. De fad he did agree, that by the Charter the Re- 
cower himſclf is appointed to_be one of the Juſtices; but he 
fubmitted it, that thouch a Deputy has all the Privileges 
which the Peincipal himſelf has, belonging to the Mature of 
His Dfice; pet (uch collateral Priptleges as theſe, he ſubmitted 
it, be bas nots De {aid he dio own the Recover himlel€ was 
now Dead, and that therefore now 992. Powle dors not take up- 
on him to ait as Juſtice of Peoce; for Which Reafon he div 
not pray an Information ttt the j2ature of a Quo Warranto, but 
a common Information only. Accodingly a Rule was made 
to ſhew Canute. 


Harcourt and Seagrave. 


A TR. Strange came not to ſhew Caule, and {ubmitted tt, as 
this was a Plea in Bar, the Court would by na Weans 

{et it afite upon Wotton. 952. Bootle Jun. onthe other Side 
faid, that as the Circumſtances of this Cafe were He ſubmitted 
It they would. Che Defendant firft of all Demurred to the 
Declaration. Che Plaintiff sotned in Demurrer; the Paver 
Book was made up, and Delivered to the Defendant; the De— 
fendant wit on the Wack of it, that he withdrew his Ocmur- 
ters and pleated Nil debet. Wy the Rules of the Court, be 
{aids a Defendant cannot withdraw bis Oecmurrer, but en 
piecading the general Flues And Nil debet is by na Means the 
general Iſſue in Debt on Judgment, but a bad Olea, whieh 
the Plaintiff might clearly take Wenefit of upon a Oemurrer. 
Judge Page ſaid, that Nildebet ts the general Wfue tn fome Ac- 
tions ; and if the Defendant had pleaded Fat guilty, be did 
Vo. HI. Ppp net 


— — — 


27. 


How far 2 

Deputy has 

notin bim 

the Power of 

his Princi- 
al. 


Videante 
2364 





’ 
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not fee but tt muff Dave oct. Accordingly the Rule wag 
diſcharged. 





Anonymus. 


How far N an Action for Mords, where there were feveral Counts and 
Wordswhich § (ntitre Damanes, 92. Top moved tn Arreſt of Judgment, 
charges Per that one Set of CUows was net Agtonatie. Chey tere thete. 
——— We caught the old Fox in an unlawful Room with Frances’s Wife, 
are AGiona- and he would have lain with her. And the Court made a Rule 


ble ornot. to few Cauſe. Vide poft. 


Anonyimus. 


How far a Me Draper moved tafet afide a Verdict, where there was 

Notice of nu Defence, for the Notice of Crial being too fhort, as 

arial hall be the Circumstances of this Cale were, Me did agree, that the 

fofhcient or Notice was given the 27th of February, and that the Com- 

not. miſſion Day was the 7th of March, and therefaze there were the 
eight Days which are generally given. Wut be fald the De- 
fendant’s CUitnefies lived i25 Diles from the jolace where the 
Aftiies were held; fo that it was impoſũble fo2 him ta have them 
there at the Crial. However the Wotion was refuled. 


Doyly and Burow. 


How fur a U PON a Writ of Crroz in an Aion bought again an 
Writ of In- Attorney in the Ceurt of Common pleas by Will, 92. 
quiry peepee Parker afligned fo2 Crroz, that_the Crit of Inquiry was re- 
a eeneral turnable at a general Return-Oay, whereas it ought to pave 
Return-Day been a Oapcertatn, De did agree, that tn the Cate of Smith 
otwith- " @n0 Laughton, there teas an Exception taken, which appeared 
ftanding the tg be famething like this; but upon comparing the twa Cafes 
any isby  tonether, be apprehended they were diſtinguiſhable. Ho there 
; the Jmparlance was right, to a Dap certain, and therefore 
that Oefeet in the Urit of Jnquity could only be a ABilcon- 
tinuance. But tn the prefent Cale, he Cubmitted ft, there 
was a Wifatwarding of Proceſs; and no Deke of that Sort 
1s Helped by the Statute of Jeofails. However the Court 
thaunht the toa Cafes to be the fame ; accodtagly affirmed 

the Judyment. 


The King and Taylor. 

What is the ; 

proper Juss” FN an Information bought agatnt the Oefendant in the Ha— 
viven inan A tute OF a Quo Warranto, for erercifing the Office of Capital 
Information Burgels in tye Borough ot Efham, from the 2oth of Auguft 
inthe Na- aft, the Defendant pleaded that true deed it was, that fram 
ture ofa = the 2oth Of Auguft to the 2orh Gf September he Lad not pwper 
Quo War Quthoutp ta at in that Office; and accordinglyÿ for chat put 

I 


ae oe himbelé 
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himlelk tnto the Kinn’s Bercy; but for the reft of the Time he 
juftified. Several Iilues tere joined upon the feveral Parts of 
the Jutification ; and fo2 thafe a (pecial Cerdit found. Che 
laf acation, Judgment was entered againſt the Oefendant, fo2 
fo far as he had conéeffed. Wut 992. Wills Cubmitted it, that that 
Judgment was entered up tn a wony Wanner; and therefore 
payed it might be retified. For a Judgment of Ouſter was 
entered up again him; whereas there ought only to have been 
a Fine fet upon him fo2 his Glurpation for that Cime, and a 
Capias pro fine awarded. Che Court thought tt might be proper 
to eramine inte the whole Record; and therefore ordered that 
they fhouid be attended with Copies of it; and farther made a 
Rule ta fhew Cauſe. Vide Poft. 280. 


Anonymus. 


R. Prime moved, that the Jrrequlerity of aJudgment minht When a Ree 
be referred tu the Wafter. Me fad this was an Aion of joiner is put 
Affumpfir, and the Defendant pleaded Non Affumpfit infra fex annos ae — 
ante exhibitionem Bille. Che piaintiff reptied, that be CueU poe far the’ 
out a Latitat on fuch a Dap, and fo continues it down to the Rejoinder 
Cime of erhibiting the Will, aud avers that the Defendant did mutt beunder 
alunite within fir Pears before the Suing out {uch Latitat. Ca —— 
this the Defendant rejoined, that he Did not aſſume within fir : 
Pears before the Suing out (uch Latitar, and fo concludes to the 
Countty. Chis KRejoinder, he (aid, was put in in Cime; but 
notwithitanding, the Plaintiff had figned bis Judgment. 992. 
Parker on the other Side ſatd that he dD agree the Fak was as 
992. Prime fad ffated it; but the Rejoinder was not figned by a 
Counle’s Hand, which he apprehended tt ought to have been, 
though it was a common Rejotnder_only, and concluded to the 
Couiitry; in as much #8 tt was a Rejoinder to a ſpecial Repilt- 
cation. The Court fatd this might be proper to be conſidered 
of upon the Wafier’s Report; but at prefent they mutt refer it 
to them, which accowiugly they did. Vide Poft. 


The King and Jones. 


N Rule to ſhew Caule, why a Mandamus fhould not be direct- How fara Ju- 

ev to the Defendant, a Jultice of Peace, to levy the Pe— ſticeof Peace 
nalty of 104 Pounds upon a Scavenger, tn Purſuance ot a ell neribe 
Convition made by him on the Statute 2 W. & M.S. 2.8. (5.) Pare 
Mꝛ. Abney ſaid, that be DID agree tt was ſworn by the Affidavit, yidion. 
on which the Rule was made, that the Juftice, atter hearing the 
Evidence on both Sides, vid fay to the Scavenger, pou are 
guilty, pou ave to forfeit the Penalty, and ditreted the Attorney, 
whoa appeared fo2 the Proſecũtorꝛ, to Daw a TUarrant for levy⸗ 
ing the Penalty, and pet that be had not evecuted that CHarrant, 
nO2 anp other far that Purpoſe. Wut Hill he CubmttteD it, thar 
the Rule fo2 the Mandamus iſſuing sught te be Ditcharged. be 
faid he Had an Affidavit ta produce, that the Default of the 
Scavenger charged by the Intormation, before the Juſtice, ae 

tha 


————— — 
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that he omitted Doing his Duty according to the Clatile of the 
Qé that has been mentioned, from fuch a Cine to {uch a Cime, 
which was fifty-two Defaults tn all, fuccetiiveiy, except on Sun- 
Days and Holidays. The Harrant drawn by the Attomey was 
to levy the intire Sum of 104 Pounds, which came ta fo much 

by computing each of the fifty-ttue Defaults at 40 Shillings a 
Forfeiture. Then this Tarrant was pwduced before the Juz 
ftice, the Juftice told the Attorney, that to his Anowiedge the 
ja20fecuto2 was abfent out of the Pariſh for fome Part of the 
ime, tn which be had ſwore the Scabenger was guilty of this 
Default, according to the Clauſe of the Vt, that has been 
mentioned; ann therefore for that Time he Could not convict 
bim, but offered to convict him for tuch of the particular De- 
faults within that Cime, as the Io0lecuto2 could particularity 
and pofitively {wear to. Apon this State of the Fait, A592, Ab- 
ney {ubmiitted it, that what the Juſtice fad upon Hearing the 
evidence by no Means amounted ta a Conviction; to make tt 
one, that it ought to be under Hand and Seal; and therefore in⸗ 
ftcad of moving fo2 a Mandamus to levy the Penalty in JDur- 
Tuance of the Conbviition, the Wation ought to have veen for a 
Mandamus to make a Condition. 992. Strange argued on the 
other Hide, and (ald, that by every Day's Experience tt ap- 
pears, when Certiorari’s yo down to remove Conditions, the 
formal Part of tt is afterwards Dawn up and Cettied by Coun- 
fel, and then the Juttice’s Mand and Seal ts put to it; but pee 
it was never Doubted but the Judgment pronouncea bp the 
Juftices was the Convition. In the prefent Cale the Juſtice 
did pronounce uch Judgment; and therefore it was very eve 
traowinary to fay that this was not a Convidion. By their 
Afhdavits, He ſubmitted it, it appeared to be one; and there- 
fore If the Affidavits of the other Side cantradiz it, the Court 
Will not Determine which Affidavit ts true upon a Wotion; but 
will requite the Fat to be returned upon the Clirit of Man- 
damus. Judge Page fatd, if the Affidavits on one Side diresip 
Contradited the Afidavits of the other, he did agree the 
Court would requite the Fak ta be returned upon the Man- 
damus, in oder that the Party mav bring an Aion fo2 a falfe 
Return, and fo Have the whole Fact tried before a Jury. Wut 
in the pelent Cale, the Aftidavits on one Side only are, that 
the Juſtice Declared that the Scavenner was guilty, and that he 
mu pay the Penalty; which are not inconfiftent with the am- 
Davits of the other Side, which erplain the Weaning of chofe 
weneral Expzeſſions; and by that Crplanation it is admitted, 
that the Juſtice did fay the Scavenger was guilty, and he mutt 
pay the Penalty; but it is Cwow, that the Juftice dtu not fap 
How far be was guilty, and bow much be mutt pay fo2 the Pe— 
nalty ; fo that it appears the Conviition was not compieat. Fo2 
theſe Reatons the Rule fo2 the prefent Mandamus was diſcharged 
and afterwards 92. Strange moved for ancther Mandamus, tg re- 
quite the Juſtice to make a Conviction; which the Court ac- 
cowingly granted. 


* Anonymus, 
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Anonymus. 


MSs: Hayward moved fo2 an Information again a Juſtice of How far ic is 
Weace for making an Ozer of Waffardy upon one Picz-neceMlary, ox 
erald, withont giving him a Summons te attend’. Judge Lee pooh" 
atv be thoughe it hav beet Determined upon Debate, that a moute ve 
Summons tn theſe Cafes is not neceilary; vecante, if the Par⸗ fummoned 
ty was ſummened, it was likely that be ould run away. 992, before an 
Strange {aid he believed he vemenibed the Cale Judge Lee re- —— Ba- 
fer’D to; but upon His Memory, all that was detetrmined in nade ove 
that Cate was, that it need not appear upon the Face of the on him. - 
Ower of Baltardy, that the Party was ſuinmoned. And 992. 

Hayward fait the Jufiice might iſſue his Clarrant to dying the 

Party before him tn the fir Anffance; and by that all the 

Danger of His running away would be prekentes, However 

upon the Court's conceiving a Doubt, whether that Cale was not 
Determined as Judge Lee mentioned, they made no Rule at 

prefent; but gave 992. Hayward Liberty ta move this Matter 

await. Vide Poftea. 2, 


The King and Tremineer. 


N Rule to ſhew Cauſe why an Jnformation ſhould net ga Vide ante 

againſt the Defendant, fate Dayo of the Cown of Helfton 
in the County sf Cornwal, for his Demanding mae Call in the 
Barket than was due, fo2 his obſtructing a Farmer ta come 
inta this Barket, becaule he would not pay that Cell, and fo2 
bis beating Him, when be was in tt on the fame Account, anu 
this whilſt he was tn the Execution of that Office. 952, Fortefcue 
fad, that this Dery Point concerning the Quantum of the Coli, 
was tried this iat Aflises, in an Affumphe bought by the Lefices 
of the Coll, and a Cerdit found in Favour at the Corporation; 
fo2 which Reafon he tubmitted it, this Rule ould now be diſ— 
charged; which the Court accordingly Did. And Judge Page 
iaia He remembered Low Chief Juftice Holt Would never trp a 
Citie to a Was Cate in an Indictment of Crelpals. 


When aCafe 
is intendec 
Cathercl and Cowper. vate aed 
for the O- 
N an Adion of Falfe Imprfonment tried before the late Loy Pinion of 


the Court, 


Raymond, a Clerdit was found for the Plaintiff, fubsee ta the ong the 
Spinion of the Court upen a Cate. Che Countel on woth Sides Judge dies 
Differed concerning the State ot the Cate, 152. Kertleby mobed before the 
now fo2 the Poftea to be delivered; unleſs tye Court ihouid be Cee ee 
vf Opinion, that a Cafe could fome wap be fetticd by the Fetes eae oan 
that Lord Raymond tevk at the Crial. Che Court Declared por afcer- 
their Opinions, that untefs the Counted could agree upon the wards be ſet— 
Cate amougſt themſelves, the Fas mutt be tried over agai in Hed in any 
another Vion, Accordingiy the Motion tas retuter. ee 


; reement of 
Vor. II, Qqg The ina Countel, 
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The King and Lynn. 


How far the N Rule to thew Caufe, why an Information thould nat he 
— granted againſt the Dekendants fer korcing one Elizabeth 
formarion Mortimer to marry one of the Defendants aga her ifl. 
for a norori- Serjeant Birch fard, that he bad Alisavits to prevuce, which du 
ovs Offence, realy contradicted every one of the Fats charged bp the ag: 
— davits, on whieh the Rule was made. Judge Page latd, that 
Fede cre toe Coat Was no Realon, why the Court hhould not make the Rule 
tally denied. abſolute, in ozder that fo grofs a Crime might be examined 
into. And ſo he remembered the Court was of the fame Oyr- 
rion tn the Cafe ot aie Fazar, a Coachmaker’s Citic, wha was 
the chief Juitrument tn a CAtilany of the like Wature. ae: 
comingly tn the peefent Cale the Rule was made ablolute, 


Auſtin and Gervas. 


How far the U PON a Difpute between the Plaintiff and Defendant 
Court will conceraing which of them was eleited into the Office of 
—— Pariſh Clerk, the Dekendant catered a Caveat againſt the Plaiu 
ibition, 


tt — * * 
7 Suit tn the Ecclefiattical Tourt te take of thts Caveat, and’ 


Suit in the 


tif te prevent bis being finan tn, the [taint inſtitüted * 


Ecclefiatti- prayed there, that he might be admitted. Gpon thts che Eee pet 
cal Court, Clefiattical Court inquired inte the wijnie aſffair; but ta the End o> 
relating to @ omitted Gervas, Decreed anaint the Piatntiff, and contemn’ahint - 


PanhClerk ty Expentes. 02 this the Piaintiff obcained a Ruie to whew 
Caute, why a Prohibition thauld not go te the Ecclehattical 
Carts, on account of their having no Jutistiticn te era- 
mine Inte a Matter of this Mature, it concerning a Bight 
to a Cemporal Office. 952. Fazakerly came new to the Caute 
again this Rule; and fatd, in the fitſt place be ſubmitted tt, 
that the Ecclefiattical Court had a Jurisdition; but admitting 
that they hav not, that pet the Plaintiff couid not mote for 
a I obibitron to fay Pꝛoceedings in a Suit which he himſeit 
had inftitutes. Welles, He fat, be apprehenden that Gervas 
Had a Right to be admitted, and the Ceciehettteal Coure 
could net refule it Fim; end fo be ſatd the Court was of 
Opinion in one Cale, where a Mandamus went ta admit a 
Churchwarden, that the Cecietiatical Judge was Hiniſteriai 
in this Keſpect, that he was bound te admit the party, wha 
applicd for the Mandamus, and that he couid make no Return 
to ercule himſelf tram Doing tf. 952, Strange argued on tie other 
Hide, and fais, that he Dw agree the Ottice vf Pari Clerk 
was erercifey about Spiritual Wiattirs; wut pet toe Dice ite 
{elf thas Cempozrah; for which Reaton he apprehended the Ec— 
ficliafticn! Court had na Jurtsdtdion conceching tC; and Foz 
this Purpoſe cited 2 Roll’s Abr. 285. in tye Cale ot a Kentiter, 
Jf this then was Co, be aid it would be no Ddjetion chat the 
Plante himleif Had begun this Sate in the Court Aciow ; 
and of that Opinion be oblerucd the Court wes in thr Cafe 

4 or 
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of D2. Wilmot. Che Court declared themſelves to be of the 
fame Opinion in the prefent Cafe; andas to what was men- 
tioned concerning the Mandamus, they Did agree there was one 
Cate ta that Purpole. but all the Cafes fince Have been a- 
nain it; and now they fata it was ſettled, that the Cccieti- 
aftical Jude may return upor the Mandamus, that the Party 
was not eleted. Cpon this 992. Fazakerly poopoted, that the 
Eccleſiaſtical Judge Hould admit Avftin, as wellas he had ad- 
mitted Gervas ; and that the parties theuld try the Merits 
of their Elettion tn a feigned Sue; which jepotal was ac: 
coinagly agreed to. 


Jones and Amys. When an 
Aion is 
N Debt cn Judgment brought by an Adminiſtrato2, Nol ciel 2ve" PY 
A Record was pleaded. Che Recow was paved. Wut nowa grator, how 
Botion was mave in Arreft of Judgment, that the Plaintiff fer cheCoure 
jas detlared under Letters of Aamintration granted by the will arret 
ABithop of Exeter; whereas it appears by the very Judgment tn oe ee 
this Court, which the Adion now is founded upon, that the py reawonof 
Jutetate had bona notabilia; for that very Judgment makes If the want of 
ie. 02 which Reaten the Adminiftration was Low; in ag Jurisdiction 
much as it ought to yave been granted by the Wetropotitan, — 


Icco dingly a Rule was made to ſhew Cauſe. Vide poftea. A aminitira. 


tion. 


Hall and Traverfe. 


ie an Adton for Tos, where there were ſeveral Counts, vide ante 
and intire Damages, 952. Top moved in Arreſt of Judgment 

fs? that the (Gas in one vf the Counts were not Adicnadte, 

which were thefe foliotking. Palmer Hall docs lie with other Men’s 

Wives, and gets them with Child, like a Rogueas he is; and he would have 

jain with my Wife; but he was prevented by our coming isto the Room, 

Innuendo the Defendant and another. Accordingly a Rule was made 

to ſyew Caute, e 


Cock againft Six Francis Vivyon and others. 


N att Indebitatus Aſſumpſit, wherein there Were eight Counts, woy fran 
and intire Damages, 92. Robinfon moved in Arreſt cf Judg⸗ Indediratus 
ment. Jn the four firtt Counts, he fatd, the Plaintiff hag de⸗ Aſſachpht 
clared, that be was poflefied of a Warket tthe Cown of vil lie for 
Helfton in the Cuunty of Cornwall, and of a Warket-houte Hell. ee mor. 
there fo2 fetting down Com tu, that comes ta be told in the 
Sgarket, and in Confideration that he permitted the Defen— 
pats to bring their Cow inte the Market, and pul it Gown in⸗ 
to the Warkec-houle, the Defendants pomtted ta pap a Cer- 
tain Sum sf Wonep oz Picage avd Stallage, being the 
antient cufiomary Guin for that Jurpote ; and thale four 
Counts, be DM agree, Were right. Wut in the Me next 
Tounts 
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Counts the Plaintiff ſets ferth the fame Confideration as in the 
firft; but then lays the Promiſe ta pay a certain Quantity 
of Collin Coon, ſpecifying the Quantity, being the antient 
cutomery Coll for that Putpoſe. And in the latt Count he fets 
f92th the fame Coiufideratton ; but then lays the Promiſe to pap 
ae much Com for Coll, in expoſing the ſaid Com in the 
pied as the — ſhould deſefve, according to the Cu⸗ 
fom aforefain, To theie four laſt Counts be took ſeveral 
Ereeptions. Co the three firft of them, He faid, be appre- 
hended that an Indebitatus Affumpfit auld fie fo2 nothiny but 
Bouncy; and for Callin Specie he Cubmitted tt, the eulß Re- 
medy Was a Difirels. Welides, he conceived that Coil was 
Bue fromthe Buyer only, and not tram the Seiler. Co the 
iaff sf them he feta, he conteived that a Quantum Meruit 
likewiſe would fie only fora Sum of Wenep, and not foz 
an uncertain Quantity of Goods in Svectte. For which Rea- 
fon He apprehended chat the Judginent ought te be atrefted. 
Judge Lee fait that thele Ations of Indebiratus Affumpfit had of 
late Pears heen carvied mut) farther, chan they were formeriy, 
It is cettain now, he fai, that this Gkton will lie {02 Scabage, 
fo2 a Fine vue tu the Loo fron his Copyholder; and if the 
Cuz is the Duty, he ſaw no Reaten, iH? it ſhould not tie 
fo? that thewile. Che Court in general inclined to think that 
notinithfanding the Creeptions the Plaintiff ought to have 
Judgment. However gave the Dekendant Liberty to confider 
cf this Watter a little flanger, and ta move them again, tf he 
thought poper. Vide poftea. 2x, 


The King and Amys. 


How far that M:: Strange moved to quaſh an Oder of Seflicns fer dil- 
Part of F charging one Stannard from an Apprenticethip of a Car— 
sre Orch benter, which be kas bound to. Me obferved, that the Crave 
gives fuftices SE & Carpenter ts not within the Cords ef that Part 
ofPeacca Ot the Statute of 5 Elizabeth, ‘whith gibes Juſtices of 
Powerto Peace Power to diſcharge Apyrentices ; anv this Patt of the 
cifcharge |, Statute has never been ertended to anp other Crades, than 
coords tone thote that are erpeetiy mentioned by the very Tlows of it; 
other Trades Though he did agrees, That the other Part of the Statute 
than thofe concerning Perſons being bound to ferve Apprenticehip bas 
which ars Leen evieuden farther. For this Purpoſe he cited Salk. 471. 
in the WOR: ind uccawingiy the Court made a Rule to them Canute. 


Words of ir. Vide poftea. 


The King and Pickley. 


How far a OX Rule to the Canute, why an Indiäment Hoult not be 
ye — quathed, 992. Draper fatd, that the Tnaisment chatged the 
ed fora  soecendant with felliny a Sack of CUheat containing fe manp 
Cheat. Buſhels, as be falilp afferted, tohereas the Gack Plorimum de- 
ficiebat de legali Menfura.. Co this Fudtament je law there had 
been theee Exceptions; Firſt, that this ts anly a prtvate CUE: 
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Seconvly, that though tt be an Offence by the Statute of 22 & 
23 Car. 2.12, yet it iS not foat Cammon Law. Chirdip, that 
tie Plurimum deficiebat is too_uncertatn. Co the firft he ob- 
ferbed, that Cheating by falle Cokens was certatnly tndttable at 
Conmen Law; and he Cubmitted tt, that the Sack tn this Cate 
was a faite Coken.. Ca the fecond He Cited Sid. 400. And ta 
the fai, be apprehended the Indickment was certain enough. 
Beſides, he fatd, fuppofing this Indictment could not be main- 
tained upon a Demuürrer, pet the Court will nat quaſh it; and 
fo2 this Purpoſe citen the Cale of The Queen atid Orbel, Mod. 
Cafes 42. 992. Parker argued on the other Side, and fatd he con- 
ceived that the Sack could by no Weans be a falfe Coken tn this 
Cale; fer it ts not the proper Wealure appatnted bp the Law 
to {cli Cow by. Me ablerbed, tyat there was a Cale very much 
like the prefent one, which was tried before Lad Raymond at 
the Sittings the 4th of Geo. 2. the Mame of it was The King 
and Nicholfon, Chat Indittment {et forth, that every Chatdon of 
Coals ſold in London ought to contain 36 Buſhels, and that another 
contraged with the Defendant fo2 fir Chaldons; but that every 
one of the ir Chaldons Deliberedin by the Ocfendant wanted a 
certain Quantity tn Wealtire. 2, Fazakerly Was of Countel 
there fo2 the Defendant; and he objesed, that this was not an 
Offence tudizable. Lord Raymond tn that Cale was of the fame 
Opinion; and BiretedD the Jury to acquit the Defendant. M92. 
Parker farther cited to the fame Purpoſe 1 Mod. 71. 288. and that 
Of The King and Bryan. Chen as to the Exception for the Un— 
certainty ot the Jndremient, He cited 2 Rol. Ab. 80. Placito 13. Cr. 
1.380. Cr. 2.324. and Salk. 687. And in Anfwer to what was 
objected, that the Court would not quath this Indickment, he ob- 
ſerved, ik this was no Offence indictable at all, the Court cer- 
tainty would quaſh it; and for this Purpoſe cited Salk. 379. and 
Mod. 5.18. The Court in general anreed, that Cheating by 
falfe Cokens ts an Offence indictable by the Common Law; end 
Judge Probyn fatd, tf the Oefendant had veen tndtted fo2 telling 
by a faife Ruſhel, fuch Indictment would have been good at Com- 
mon Law. Wut tn the pretent Cate the Court teas of Dpintor, 
that the Fak charged upon the Defendant was by no Means 
indigable ac Common Law. And Judme Page likened it ta the 
Cafe of a Tradeſman's telling bis Chap, there are fo manp 
Ells tu fuch a Piece of Cloth; the Wuver map eakiy meature 
the Cloth, and fee whether there are fo many; and if be will 
Hh itis his own Folly. Accowingly the Rule was made abſo— 
ute. 





Burden and Tomlyn. 


R. Jocelyn came now and produced a Rule of Court made Videante 37, 
M in this Caule laſt Michaelmas Cerm, whereby the Court 229 
owered, that Judgment Mould de for the Plaintiff; Judgment he 
fatd had not been entered tn Purſuance of that Rule; anv there: 
fore be moved now, that tn Purſuance of that Ruiv the Court 
would make another Rule, that Judgment fhauild be entred. 
Che Court oeclared tt ta be a ſettſed Rule, that the Party 
Vou. IL. rv mutt 
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always give Motice of Fis Wotton, where he moves up- 
ae Bule of Court, in ower that thep mav be tnformed by 
the other Side, whether there have not been other Rules in the 
Caule made contrary and fublequent to that Rule. For which 
Reafon, as no uch Motice had been given in this Cale, the 
Court tefuled to make any Rule at prefent. Vide Poft. 2.4 


Lethely and Cowper. 


N an Qéfon brought upon a Reconniszance of Wail, 92. Faza- 
kerly a few Days ago obtained a Rule to He Caule why the 
Doceedings ſhould not be ſtayed, by Reafon that Come hort 
Fine before the Declaration ſerved tn this Ation, the Plain— 
tiff’'s Attoꝛney Wt to the Defendant, who was one of the Bail, 
to tell him, that he fhould be obliged foon to take out a Crit 
again€ jim, at the Plaintiff's Suit, for Cows; accordingly 
foon after be din ſerve Him with a Crit of Crelpats at the 
Plaintiff's Suit; but after this declares againſt him upon this 
Reconutzance. $92. Fazakerly at that Cime faid, that thts 
was a meer Surprse upon the Batl, and by this Deans he was 
prevented from furrending the 2tncipal in Cime, which ather- 
wile be fhould have tone. 932. Fazakerly now moved, that that 
Rule might be made ablolute. 952. Strange ſaid he was readp 
to ſhew Caule; and the Cauſe he thewed was, that the Plain 
tif’'s Attoꝛney writ the Defendant Clio, that he thould fue out 
a Writ of Crefpats againſt him at the Plaintiff's Suit gene- 
rally, without faying for what Caule. Fo2 which Reafon, as the 
Defendant Had not annered the Letter to his Athdavit, to af- 
certain whote Dath was true; He Cubmitted ft, the Rule ſhould 
be diſcharged. 992, Fazakerly then (aid, that admitting this 
Mould be thought to be a ſufficient Anſwer, he Had another Db- 
jefizon to make to thele Proceedings, which be apprehended 
would be fatal. By the Rule of the Court, where the Pro— 
ceeding is by Ation heought upon the Recegnizance, the Batt 
has eight Oaps to ſurrender the Principat, after the Return of 
the Mirit. Che Jutention of this Rule ts, that the Bail map 
have timely Motice to Difcharge themſelves; for which Reafon 
he apprehended that thts Crit ought to have been in Debt, and 
not in Cretpals, And fo2 this Purpoſe he cited a Cafe by the 
ame of Dupleger and Myat. 95}, Strange argued on the other 
Side and (itd, that by the Courfe of the Court, yeu cannot 
take outa CUirit with an Ac etiam in a Suit by original upon 
a Becogntzance; for which Reafon the Wail cannot have that 
era Iotice which was contended for. In thele Cafes he Card, 
the conflant Wethod of JOrocceding ts onlp to take out a Pro⸗ 
cefs again the arty, to bang him inte Court; and then pou 
Declare againſt him, as pou ve tn other Cafes. Wut he obferv- 
ed farther, that be this Anfwer thaught fuffictent, o2 nat, the 
Rule for Hewing Caule mutt ve dilcharaed, by Reafon that the 
Rule was obtained fingly upon the fir Dbjeäion. Accordtunip 
the Court did diſcharge that Rule; but made another, that this 
Datter of Pacife Hould be referred to the Matter, and gave 
the Party Liberty to produce this Letter before the wages 
~ order 
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over that the whole of the Fake may come before the Court up- 
on bis Report. 


The King and The Inhabitants of Woodfterton. 


O* Rule to ſhew Cauſe, why fome Orders ſhould not ve yiae ante 
quathed, which were made bp two Juftices of Peace upatt.o;. 
one Nicholas Baker, Overfeer of the Pariſh of Worcefterton, fo2 
the paying the Sum of 151. ta one Simon Wefton fo2 his Bill 
In Surgery upon one Jofeph Collefon, a poo? Inhabitant of that 
Pariſh, and likewiſe fo the paying another Sum to the Wife 
of Richard Ryley fo2 her Attendance tn Iurfing this poo, Wan 
in bis Illneſs. 952. Parker (aid, that there had been feveral Ex— 
ceptions taken to the Form of this Der, and likewile to the 
Subftance. Coa the Erceptions in Point of Form, he fad, he 
would fir of all give an Anſwer. Che fire of them was, 
that the Dwer Does not conclude, Given under our Hands and 
Seals; but, be oblerbed, that in the Beginning of the Dwer 
it was ſaid, We, two of his Majefty’s Juftices of the Peace, whofe 
Hands and Seals are hereunto fet ; which be apprehended was ſuffi⸗ 
cient. Che Second was, that the Statute of 2& 4 W. 11. 
(11). Does Not give Authozity to any Heighbouring Juftices to 
make fuch Dner, but only tn fuch Cafes, where there ts none 
dwelling within the Pari ; and in the prelent Der it did not 
appear, but there might be Juſtices dwelling within the arith. 
Jn Anſwer tothis Objection, he ſaid the Courtwould not intend 
that there were Juſtices Dwelling Within tt; and for this Pur— 
pofe cited Hob. 78. and befides, he obferved, that the At was 
only direto2y in this Refpet; and for that relfed upon Salk. 
473. Che Chird was, that the Overieer Does not appear ta 
have been fummoned ; whereas the Statute of 9 Geo. 1. res 
guites that ne fuch Dader fhall be made without fuch Sum- 
mons. To this he anfwered, that the Court will intend the 
Party was ſummoned, and fo2 this Purpole cited the Cate vf 
The King and Venables, Trin.11 Geo.1. @bhere the Defendant 
teas convitted upon the Statute of 5 & 6 Edw. 6. fo keep- 
1g a diſorderly Alehoule. Creeption was taken to that Con- 
Ditton, that it did not appear He was ſummoned; but that Ex— 
ception was over-ruled, So itkewile was tt over-ruied in two o⸗ 
ther Cates of The King and Holland, Trin. 5 Geo.2. and The King 
and Drake, Mich. 7 Geo. 1. which were D versal Baftardy. Che latt 
Exception in Point of Form was, that the Statute of 9 Geo. 1.re- 
quires, that no fuch Der of Reliet hall be made but upon Dath 
of fome Watter, which the Juſtice Mail judge to be a Realona- 
bie Caule fo2 giving the Relief. Che Anſwer which he gave to 
this Erception mas the fame with that he gave ta the former, 
viz. that it hall be tntended. 52. Wirley argued on the other 
Side, and ta the fir Anſwer that was given ta the firſt Creep- 
tion, Cubmitted it, that what was in the Body of the Der 
was only by wap of Recital. Co the Anfiwer to the fecond be 
fad, the CUows of the Ait were, If no Juftice be dwelling in the 
Parith, which be apprehended was a potittbe Declaration, that 
if there was a Juttice Dwelling there, he only Hould Perce 
the 
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the @atter. Chen as to the Cant of Summans, which was 
the third Dbjetion, be carcceived the Words of the Statute 
of 9 Geo. were penned fo ſtrong, that the Juſtices had not even 
a Furisvidion without it; and every Point of Jurisdiction, he 
fulimitted it, mutt be fully fet out, and the Court will make no 
Tutendments tn Favour of it. Che fame Obfervatton he made 
to the laft Objetion in Relpe® of the Dath; and fo2 this Pur— 
pote cited Carth. 365. Jn that Cale it is erprefly refolbed, that tit 
M ders of Removal tt mut be averred that the Complatne was 
made by the Churchwardens and Overfeers, and by the fame 
Realon he apprehended, that the prelent Oder Mould have ap- 
pearen to have been made upon Lath. 52, Fazakerly was of 
tie fame Side with 992. Wirley, and as to this Erception tn par- 
ticular, concerning the Dath, be dtd apprehend, there was a 
rood Deal of CUeinht tn it. De DM agree that in Oyders of 
Removal made upon the 13th and 14th of Car. 2. this is not te- 
quifite, and fo be DID agree, It Had often been Determined; but 
the Reafon was, that that Statute does not require an Dath; 
but the preſent Statute of 9 Geo. Does requite tt in the moſt po- 
ſitive Cerms, and upon the fame wap of reafoning be uryed 
the Exceptions of the Mant ef Summons, and the other Re- 
quifites by that A&. Chen as to the Subftance of this Over, 
he Cubmitted it, it tas clearly fatal. Che Meganing of the 
Statute of 3&4 W. He (aid, was nothing moze than that the 
Juttices of Peace Mould have a Power to ower Pariſh-Otfcers 
to relieve a poo Inhabitant, where it was fit be ought to be 
relieved. Wut in the prefent Cale the Pariſh-Ofcers have ac- 
tually given the arty Reltef; they emploped a Surgcon anda 
Autle to take Care of Him. Che Surgeon and Mure have a 
proper Remedy bp way of Ation again the Officers; and the 
Suftites habe no Preetence to interfere inthis Watter. So he 
faid this Point was ruled in the Cafe of The Queen and The 
Inhabitants of Belcham, Trin. 7 Ann. and oftentimes it bas been ſo 
inthis Court. As ta all the Erceptions for want of Form in 
thefe Oders, the Court oeciared they thought they were an- 
fwered; and as to the principal of them upon the Statute of 
9 Geo. 1. thep took it theſe were only Watters of Direition con- 
cerning the jO2oceeding of the Juſtices, and nat concerning 
their Jurisdiction, Wut as to the Crception tn Paint oat 
Subfiance tu the Der, thep thought tt muft be fatal. Apon 
this 952. Parker took an Exception to the Certiorari, that tt had 
not rightly defcribed the Overs ; fo2 tn the Certiorari they are 
Delcribed to be made upon one Nicholas Barker, whereas the D2- 
Ders removed appear ta Have been made upon Nicholas Baker ; 
ſo in the Certiorari one of the Dwers is Delcribed to be made 
fo2 Payment of a Will to one Simon Wefton Sutgeon, whereas 
In the Dder removed he is delcribed by the F2ame of Simon 
Wefton generally, without an Addition. Jn the Cale of a Wicit 
ot Creag, he ſaid, tt was known, if the Party bas an Addition, 
which he bas not tn the Recod below, the Writ of Error is de- 
fective. Accowingly the Court made a Rule fo2 quaſhing the 
Certiorari. Vide Pott, 
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The King and Mather. 


N Rule to ſhew Coule why an Information Mould not go a: How far aa 
goinſt the Ocfendent fora MDisdemeana2; the Fat appear- formavion 


ed to be in the Wanner following. 95). Bingley, an Alderman of ™ °° 
the City of Chefter, came before the Court at Seftions, which Sime jo. 
was held there the 27th of May laft by Adjournment from the ttices of 
2gth of November before, and nave Inkozmation upon Dati, Peace, for 
that Mary Mackdonnel, who attended there by his Order withaur — — 
any cuatrant, was the Evening before walking with two other ao 
ZGiomen on the Outſide of the City, he was returning tuto the 
City on Dorfe-back; andas (eon as he came near the (omen, 
pie of them cried out, Hufh, here comes the Alderman. Mary 
Mackdonnel upon this (410 Damn the Alderman; and pefentlp a- 
buted him to bis Face ina very outrarious Wanner. Che Ju— 
ftices upon this eramited Mary Mackdonnel concerning this Fat; 
and one of theſe Juftices was the Defendant, wha was like: 
wife Chairman and Recover of the Cown. Che Claman ne- 
tended that juft before the Alderman come_up, he wos talking 
of one Bierman Porter of Dublin, and Alderman Bingley ap- 
plied to himſelf what the had becn ſpeaking only of che other 
Q{ocrman, She proved itketwile that the was vom tn the City 
of Chefter, and lived there with her Father at that Cime. Dow: 
ever fhe begged Alderman Bingley’s Pardon upon her Knees; 
and he declared that he forave her. Che Juſtices teok tits 
Matter up, and of themſelves convited her on this Evt- 
pence, upon the Statute of 12 Ann. 2. 23. C5.) which Convision 
tes put in Erecutton, by her being fevereiv whipped the fame 
Day. Cipen this State of the Fat, 52. Fazakerly ſubmitted 
it, that the Bute ought to be diſcharged. He fatd, tt was be- 
youd all Diſpute, that Mary Mackdonnel was miſordering her- 
feif befoze Alderman Bingley; and therefore he conceived that 
fhe Was convicted within the ods of the A&# of Parliament. 
But admitting that this Convidion was not firielp within the 
Peaning of the At of Parliament; yet as there appears to 
have been no Sort of Walice in this Proceeding, he apprehend⸗ 
ed the Court would not tnterfere ; but leave the JOarty to her 
ordinary Remedy. 292, Wilbraham on the fame Side (aid, that 
the Court that made this Conbition, was a Court of Sel 
fons; ant therefore he conceived they were riot punifvable fo2 any 
Thing they did in thety zudictal Capacity. And for this Purpoſt 
cited Stamford 173. Rep. 12. 23. But {uppofing the whale Court 
ould; pet he ſaid it would be very hard to ſingle one particu. 
lar Perſon of it. Che Court ſaid, that thep thought they 
had an undoubted Furisdition to puntſh all inferia. Fudges, 
when they are guilty of any Opprefion-in the Execution of 
thete Authozity. And fo Judwe Probyn ſaid the Cale af Sir John 
Auftin and others, Mich. 6 Geo.2. @he Court there had na 
Sort of Doubt, but that they might have granted an Informa— 
tion againt him, notwithttanding thep were ating as Juttices 
in theit Petit Seflions. AndDas to there being no Jnformation 
paved againſt the other Juftices in this Cale, thep ſaid this 
Vor. II. sf{f wag 
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was no Obiedion that the prelent Defendant could make, and 
fo confiant Erperrence thes tn Watters of the like Mature. 
Ehep fatd thep were clearly of Opinion, that upon the Evidence 
{aid before the Tuftices the CLioman ought not to have been con- 
pited upon the Statute of 12 Anne, foz that Statute does vot 
{peak of all Perſons that are mifordering themfelves, but of fuch 
Perſons only that are Vagrant and ‘mifordering themfelves; tubich 
there is ns JPretence to fap, that the prefent Perſon was, be— 
caufe fhe was bow in the berp [Place where the Complaint was, 
anv {ixd there in ber Father's Family. Che fingie Queſtion 
herefore for this Court to canfider they (aid wauld be, whe— 
ther according ta the Circumflances of this Cafe the Informa. 
tian dught to go. Mow asta that the Driginal Seflions ap⸗ 
pears ta have been held the 29th of November before, twa 
Quarter-Hefions therefore muff have been held in the mean 
Time, anditis a Rule, that no one Seflisns can be adjourned 
into another ; for which Realon the holding the prefent Court, 
they fait, twas plainty irregular. Che Toman being there toa 
without a Warrant, Judge Probyn fatd, was another Circum- 
ffance, that was fo. Wut if this had been a regular Seſſtons, 
and the Moman pooperly before them, Fudge Page (ato he 
thought the Seſſions Had nothing to oo with this Matter. 
Chev fain farther, that Alderman Bingley Declared he forgave 
the Claman ; fo that what the Fuftices din Was at that Crime 
without Complaint. Chey obferbed, that this Conffrusion 
that was made upon the Ciows cf the Ak tas fo notoriouſty 
groundleſs, that what the Jufiices Did they took to be manitett . 
iy an AE of Oppretion; accowinglpy made the Rule ablolute. 


The King and Eyres and others. 


What fhall N Rute to fhe Caule, why an Information ſhould not ra 
not be a fuffi- again the Oefendants, whe were by Charter appointed 
cient Caule Juſticẽes of Heflions in the City of Sarum; the Fas came out tobe 
for eremcnsin the Wanner following. Che Defendants had never held a 
tion againt Court fince the Pear 1723. by Resſon that the Recover of 
a Courtof the City, Who nenerally affifted at this Aſſembly, was made 
Seffions  @hancefia2 of Ireland, and that thep had little o2 no Buſineſs. 
Höowever upon a Mandamus coming down to them lately ta 

make a Rate, they were oblined to Hold one, which thep in- 

tended te Ba fo2 that particular jourpote only. Chen the Court 

was fitting, a Bill of Indiment for a Nuſance was offered ta 

be preferred before them ; but thep had ſummoned ne Gand 

Jury; and upon that they made an Entry in theit Books, 

that this Indictment Hhould be rejeckted, giving this tpecial 

Reafun fe2 it, that thep had aflemmbled themfelves as a 

Court for this prefent Purpoſe only of making a Rate; and 

pet in the file of the Court they had calicd themſelves a Hene- 

tal Seliens. Che Attorney General (ubmitted it, that thts 

was a very unwwarrantable Ak of Power, and therefore paper 

that the Rule ſhould be made abiviute. Judge Probyn faty, 

that be had a Doubt, whether a General Seſſions haa se 
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fance of Inditinents for Mufances. Co this the Attorney General 
antinered, that he had heard it often faidin this Court, that 
every Seſſions at Hicks’s Hali is a General Seſſſans; and pet no— 
thing 15 moze known, than that they holt Pleo upon thele In— 
diſtments conffantty, Moweber the Caurr (aid, that as this 
was a particular Franchtle, that had Authority mdecd to hold 
fuch Court, but held them very ſeldom, they took tt there was 
nothing tn thts Cafe but a Miſtake tn Judgment tn the Juflices ; 
and theretoze thep diſcharged the Rule. 


Macartney and Barow. 


N Rule to thew Caule, why the Dekendant ſhould vot be contredion 
diſcharged cut of Crecution upon the fate Am ef Wank: on the Sta- 
tupts made 5 Geo. 2. Mz, Strange fail the State of the Fast was wre of s 
in the Wanner following. Jn the Wonths of December and Ve" 7% 7 
January 1728. the Defendant drew Willis ot Exchange upou one py 
Parminteer and others bepond Sea, which were net accepted. 
On the 13th of the fame Wonth of Janoary a Commifion ot 
Bankrurcy was ſued cut againſt the Defendant, teed the ſame 
Dap; andin the Fonths of February, March and April following 
thete Brits were returned and proteſted, and Notice was given 
of this to the Deferitiant. Che Plaintiff bas fince bought au 
Géfon upon theſe Notes agoinſt the Oefendant, as Datwer of 
them, has obtained Jutgment and taken the Oefendant in 
Erecution, On the Cwentp-foutth of March laſt je Defendant 
attained bis Certificate, and fince bas applicd for a Tule 
to He Canfle, why he thould not be diſcharges out of Cuſtody 
upon the late At of Parliament that fas been menttonet. 
952. Strange fad He Did agree, that as no Day ts menttoned, 
on which the Defendant became a Bankrupt, tt muſt be taken 
that be was a Bankrupt only on the Dap tn whteh the Com— 
miffien of Bankruvcy bears Teſte; and therefore that he was 
not a Bankrupt at the Cime the Wills were Dawn. Burt 
he obferbed the Caute of this Adion was the jSzoteftinn the 
Bills as well as the Drawing them. Che Protecting them 
mas after the Commiſſion; and therefore the Subſtance of this 
Cafe was not within the Belief of the Statute of 5 Geo. z. 
‘But, if the Subifance was, pet he apprehended clearip, that 
the Wethod ef purfutny tt was not. Foꝛ the Claule in thts 
Htatute, which the prelent Morton ts founded upon, ts the laf 
hut two in tbat Ait of Parliament; and that” Cliule gives 
fuch Werfons as chtain Certificates before the 25th of March 
faff only fuch Belief as was given upon the Statute of 5 Geo. r. 
which is bp Plea only of the general Iſſue before Crtat, 
and not by Botton after Judgment and Erecution. Me oid 
agree, the Statute of 6 Geo. 1. allowed Diſcharges by Certt- 
ficate eben upon Wotion at any Cime; but this Claule tn 
the Statute of Geo. 2. habing Relation to the Statute af 5 Geo. 1. 
and not ta the Statute of the 6th, he apmebended the Party 
was not reitevable in this Ciay upon Woticn, but mutt take 
his Remedy bp Audita Querela. Judge Probyn and Jude Lee 
were 


tng 
ankrupts. 
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Vide ante. 
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were only in Court; and they faid, that this Matter came be- 
fore Judge Page at His Chamber, and therefore Directed it to be 
moved again when that Judge ts in Court, Vide poftea. e . - 


Anonymus. 


T HE after twas of Opinion, upon this Batter coming bee 
fore him, that Counſel's Hand was not neceflary ; accord⸗ 
ingly the Plaintiff paia the Dekendant the Cofts of his Judg— 
ment, and both Pärties agreed to take Hotice of Crial fo 
the laftt Sittings tn Cerm. Ex relatu. 


Jones and his Wife as Adminiftratrix of Jane Harvey 
againft Heeman. 


a Matter coming on again, the Reeow was more par- 
ticularly opened than befo2e, and wastn this Danner. In 
Debt upon a Judgment tn this Court, where the Recovery 
was for 41}. the Plaintiffs Declared under an Admintitration 
committed bp the Biſhop of Exeter ag Archdeacon of the Diccefe 
of Cornwall ; which Adminiſtratien was lafd to be granted by 
him at Weftminfter. Che Oefendant pleaded Nul tiel Record of 
that Judgment, which was found againſt him; and now tn Ar- 
reft of Judement 992. Gapper cited Lutw. gor. in Point; and 
farther relied upon Moor 145. Salk. 40. 3 Cro.472. Noy $4, 
and Dyer 305. 992. Huffey argued on the other Side, and fata 
that this Aaiminiftration was laid to be granted at Weftminfter ; 
and he fubmitted tt, that the Court could not judicially take 
Notice, but Part of the Archdeaconry of Cornwall might ex— 
tend itfelf inta the County of Middlefex ; and if fo, the Admi— 
niftration was well granted, Wut adnutting, that the Admini— 
ſtration is not rightfully (et out in the Declaration ; fo that 
the Defendant might have taken Advantage of this Defeét upon 
a Demurrer; pet, he Cubmittedit, that in Arreft of Judgment 
ſuch Defe&t cannot be taken Advantane of; and that this ts 
cured vy the Statute for the Amendment of the Law, o2 at leat 
by the Statute of 5 Geo.r.13. Che Court faid the prelent 
Cale was by no Means like that of a Glerdict; but if there had 
been a Clerdté, they fhould have thought tt would have made 
no Differences and Judge Lee fatd the Cale in Lurw. that has 
been cited, feemed to be a Dired Authozity in Point. Accod- 
ingly the Court made a Rule that Judgment Mould be arcett- 
ed, untefs Cauſe on Saturday (even-night. 


I Herne 
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Herne and Bubhel. 
ee of Erroz had beet brought in this Court apon ae wos 


Judgment in the Marfhalfea, and that Judgment affirmed. 5s * 
pon this the Plaintiff in Error Haught another CUrit of quod coram 
Exroꝛ quod coram vobis reſidet. 92, Parker now moved, that the vobiswilinar 
Plaintiff in the Orginal Adtion might have Liberty to take out lie. 
Execution, notwithtanting this rit of Crraz. He faid, He 
DID agtec, that where a Crit of Erroz in this Court abates 
bp the Death of the JParties, another Crit of Crroz twill ite 
hete quod coram vobis; but he fubmitten it, that in no other Cate 
upon a Cilrit of Crrozin thts Court will an Erroꝛ quod coram 
vobis lie, Judge Page declared, that he was of the fame Dypt- 
nion ; accowdingly made a Rule te Hew Cauſe. 


When a Re- 
The King and Adey. — 

tered into 
HIS Was a Scire facias upon a Recognizance of Bail, with ess Vey, 


1 Condition, that the Defendant fhould carry Down an Fn- carry down 
pigment to Crial by fuch a particular Cime; the DefenDant an India- 

DID Not carry it Down eractiy at that Cime; but carried it mene to Tri- 
Down (oon after, and iikewile the Watl had furrendered the De- eb. and 2 

fendant fince. 52. Lacey now meved, that Proceedings on this 
Recognizance might be ſtaid upon Payment of Cofts. Che on that ar 
Court fad, that they had no Wower to diſpoſe of the King's cognizance, 
Boney; and they thought the only Wethod the Party Had to how far the 
take as to apply ta the Attorney General fox a Nolle profequi Court has no 


02 tO compound this Batter tn the Exchequer. brea 
ccedingsinit. 
Leehill avd Sir Thomas Reynolds. nhl? ean 

of Adtions 

N an G#fon of Covenant for the Arrears of an Annuity, 992. te Cours 


Field moved, that upon banging tnto Court Principat, Fn- deh 


tereft and Cofts, rececdings might be ftatB. He fatd, in Co- bringing into 
venant fo2 Rent, he has been informed, the Court has granted Court the 
the itke Motion, and therefore he hoped they would make the Maney ) 
fame Rule tn this Cale. Accoxingly a Rule was made to ry Ce 
ſhew Caute. Vide poſt. gether with 
the Colts, 


Anonymus. 


N an Indebitatus Afumpfir 992. Ketrleby moved for Liberty to How far the 
J plead Non Affumpfit aud a Cender. He fad the Court bas CAR if . 
atiowed Hot guilty and De fon affaule to he pleaded tn War. Pes er 
tetp; and therefore be fubmitted it, thep Wweuid make he tow of Dou- 
jike Rule in this Cale, Jude Page (a, tn the Common dle Pleas ro 
yaieas Non cepit and an Avowp were retuled in Replevin, be pleaded, 
And the Court Declared, they thought they never oucht ta by Reafon 

Sel: i 


iy thatthey are 
Vor. II. UI inconfiftenr. 
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attow thefe Pleas, where they are inconfiftent with one another. 
Accowingly the Motion was refuted. 


Dale and Mottram. 


J N Debt upon an Award-Bond the Oecfendant applied to 
Demourrer J Judge Probyn at his Chamber, that He might have Time 
fhall be faid pipen Him to plead; accawingly the Fudge did give him till 
to bean ilu fucy a Cime upon his agreeing to plead an iffuable Piea, and 
able Plea. take Notite of Crial. Che Defendant accordingly did plead 
No Award ; the Plaintiff replied, that there was one and ſhewed 
a Breach; to this the Defendant demurred, by reaton that the 
Plaintiff bad not afligned a fufficient Beach. 52. Fazakerly 
now moved, that the Plaintiff,might have Liberty to fign bis 
Judgment, by Realon chat the Plaintiff had replied a Weach 
only for Fom’s fake, and the Defendant ought nat to have 
Demurred, in as much as it was again his own Agreement, 
Which was to plead an ifluable JOlea. Judge Page (ald, that he 
- thought a Oemurrer was an iſſuable Plea in Law, and every 
}Plea wes fo but a Plea in Abatement. Judge Probyn doubted. 
But Judge Leetuclined with Judge Page. Accowingly the Mo— 

tion was refuted. 


Bury and Ruſſel. 


How far the 


Plaintiff HE Plaintiff bad filed Common Bail fo the Defendant 
fhall be al- T within feven Days after the Keturn of the Crit, wheres 
lowed to file ag bp the Rules of the Court the Defendant had til the eight 
fee Days were out to vo tt himteit in, and after eight Days were 
fendant with- Olt the Plaiutiff lerved the Defendant with a Copp of the De: 
intheMcan- Claration. 92. Fazakerly fubmitted tt, that this was irregular, 
ing of the and therefore moved, that the Common atl filed bp the 
cramte of Diaintife might be fet alive. Wut the Court refuled the Botion. 


co. 


The King and Wothrington. 


When an At- HE Oefendant having been committed fo2 very til Jd.aRIce 
torney is as an Attorney, particularly tn making a prevaricatiny Af 
———— fidavit, 952. Kettleby moved, that he might Be bailed til he 
haviour, Mould he reported in Contempt ; and mentioned the Cale of 
how far the ‘The King anD Clendon, whete the like Motion was granted. Che. 
‘Courtwill QCourt fad, that they thought the Offence of the preſent De- 
ror bailbim, fendant to be much greater, than the Offence of the other ; ac: 
fundive he COWingip the Wotion was refuted, Wut then the Counfel of 
has nape: the other Side offered, that tf 952. Worhrington would go before 
been report- the Matter and make the Party Satisfation for the Injurp 
edto bein fe had Done him, the Interrogatortes Mhould be waved; 
Conrempt. wᷣhich was agrecd ta. 


4 , M 40 
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Macartney and Barow. 


HIS Matter cominy on again, 992. Folkes argued fo2 the De- Videante 
fendant. De ſaid he did agree that the Statute of 5 Geo. 1. 25" 
which was mentioned on the former Datton, was a temporary 
At; he did agree that the Statute of 6 Geo. r. had Relation ta 
the former Statute; but pet as no Cime ts mentioned fer the 
Erpivation of that Statute, he ftubmittedit, it was a perpetual 
Law, and (ublifting at this Day. Che Wows of that Statute, 
he faid, were that every Wanckrupt obtaining a Certificate hall 
be diſcharged from all Debdts Due and owing at the Cime he 
became a Bankrupt. Che Wills of Crevange, whieh the De- 
fendant Drew, by the very drawing them became Oebts of the 
Defendant. For which Realon he ſubmitted it, that this Cer- 
tificate was a full Dilcharge of thole Debts by the Mods of 
the At of JDarliament. But ik there was any Doubt upon that 
Statute, the At of 7 Geo. 1. Has made the pelent Cale more 
Clear; f02 that At provides that the Wankrupt hall be dif- 
charged from all Debts contrated at that Cime, though pay— 
able at a futute Dap. JE this was fo, he Card there wauld be 
no Doubt as to the fecond DObjekion that twas made upon the 
fozmer Wotton, that the prefent Application of diſcharging the 
Defendant upon Wotton, was very reqular. 52. Strange ar- 
gued on the other Side and fubmitted it, that tt appears from 
What was allowed by 92, Folkes, that the Statute of 6 Geo. 1. 
erpired with the Statute of the sth. And ag to the Statute 
of the 7th he (aid be apprehended that was confined to {uch Cre- 
Dit onlp as is given fo2 Goods foldin Crade; which appears by 
the jDzeambie of that Statute; and he had an Afidavie to pro 
bute, that the prefent Bills were Dawn fo2 Woney lent the De- 
fendant by the Plaintiff. Wut what he principally relied upon 
in the preient Cale was, that tt was tncumbent upan the other 


Side, to alcertain the Cime by Affidavits, when the Defendant 


became a Bankrupt; the AE of Wankcruptey makes him one, 
and not the Commifion. Che Act of Bankruptcy mu be pre- 
funted to be before the Commiſſion; and it might pave been fo 
jong before, as to have been precedent to the drawing of the 
Bilis. Chis Fat he faid was in their Anowledge, and not in 
the Plaintiff's; the Jo.00f therefore of that Fat was incum— 
bent upon them, and not upon the Plaintiff. And if the Fak 
was fo, that the Wills were Daten after the Az of Gankrupt- 
cp, there was no JPetence to fay that the Certificate was a 
Diſcharge of them. Che Court fain as the Fak ftands at 
prefent, thep would take the At of Bankruptcy ta be juſt before 
the fuing out the Commiſſion; and if the Plaintiff infifts upon 
the contraty; tf be inſiſts uponit that the pefent Sills were 
Dawn mean vetween the At of Bankruptcy and the Commiſſion, 
that Fak igincumbent upon him to make out, andas be has noc 
Done it, they would take tt to be etherwile. Chen as ta the 
Statute of 6 Geo. 1. thep were of Opinion it was a perpetual 
At, and they thought the prefent Oefendant weil reliebable un- 
der it. And ik he was not under that Statute, they Houid have 


thoughe 
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thought he clearly would have been under that of the 7th. Ge- 
cowingly they made the Bute abfolute. 








Innys and Sinclair. 


—— Mes Fazakerly moved that the Defendant might be aifchatg’d 
Fp aaa out of Cuftody pon a commen Appearance. Che Sta- 
Affidavit, or tite OF 12 Geo. 1. he fad, requires that no Perſon fhall be held 
not, inorder to fpecfal Watl, unlefs there is an AMidavit of the Plaintiff's 
ee — Caule of Aéion made before the Arreſt, and an Indorſement up- 
Pail woh, Of the Wack of the Writ of fuch Cale of Aition. Jn the pre- 
the Meaning ent Cale he did agree that there was an Affidavit made betore 
of theSta- the Atrett by Grayman, and not by the Plaintiff, that the De- 
tute 12G.1. fendant was indebted to the Plaintiff tn the Sum of 948 |. 17s. 
6d. but then came the Uords, as appeared to this Deponent by a 

certain Inftrument under the Hand and Seal of Henry Goffman, Notary 

Publick at Hambrough. De ſubmitted tt, that this Affidavit was 

by no Deans certain enough; fo. Grayman docs not Cwear pofi- 

tively that the Defendant was tndebted to the Plaintiff in that 

Sum, but only as appeared to him by fuch an Inftrument. 
Belides, he laid he had an Afidavit from the Defendant, where- 

in be fwears pofitively that at the Cime of the Aree he 

DD uot owe the Plaintiff a Penny. 192, Strange argued on the 

other Side, and faid that nothing was moe certain, than 

that the Plaintiff himſelf is not obtined to make the Afiida- 

Lit, which ts ta Hold the Defendant to Batt; for the lords 

Of the AX of Parliament by no Means require it, and belides, 

a Wook-keeper map berp often be able to make fuch Aidavit, 

When the Plaintiff himſelf cannot. He faid farther, that he 

took tt to be berp clear that the Defendant's Amdavit ſhall 

not be alfowen to controvert auy Ching in that which is 

made on the Part of the Plaintiff; for the At of Parliament 

only requires, that there thall be ſuch Evidence given of the 

Debt before the Arreft, as au Adavit to be made of it; and it 

is net now to be cuquired into, whether that Affivadit be true 

02 falfe. Powever, he Caw, he ſhould agree that the Affdavit 

that Was made before the Dfficer, poflibipy was not certain e— 

nough; and if no Affidavit could be produced but that, poſſi⸗ 

bip the Defendant Mould be diſcharged upen a common Ape 
pearance. But he obferved that he had another Affidavit in his 

Hand made by 952. Grayman fince the Arreft, wherein he ſwears 

that be (aw the original Bond at Hambrough under the Hand 

and Seal of the Ocfendant, and farther fwears pofitively, chat 

upon taking with the Defendant fince the Atreft, the Oefen: 

Dat owned that He was tndebted ta the Plaintiff in the verp 

Sum that had been (worn ta tn the Affidavit. 992. Fazakerly 

bp way of Reply fubmitted it, that the Court ought not to re- 

Hard this ſecond Aidavit that is produced. Che A of Par— 

liament requires that an Adavit thall be made of the Caule 

of Aéion, befoe a Dan hall have his Liberty taken away bp 

an Arreſt. Chis muft be underſtood te be a fufictent Adabvit, 

And now tt is admitted by the other Side, that the Afidavit was 

wot fuffictent, For which Keaſon be apprehended that — 

4 ve 
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the Defendant cught to be difeharned. Che Court agreed that 
an Qtivavit from the Plaintiff himfelf cannot be requifite in this 
Cafe, and likewiſe, that the Defendant's Affidavit could not be 
admitted to be read. Chep anreed farther, that tf this Batter 
ſtood finaly upon the Vihidavit that was made before the Arreſt, 
the Afhdavit was not certain enough, and the Defendant mut 
be diſcharged upon a Common Appearance. Wut whether this 
ſecond Qfidavit thauld be allowed, 02 not, was a Watter which 
the Court was in Ooubt of. Judge Page and Judge Probyn 
faid that they did agree thts Certificate fram the Matarp Pub— 
lick, which 992. Grayman fwears be faw, would not be a fuficient 
Evidence ef the Debt, in our Law; but fo great Regard is hav 
to (uch Ais in farctan Countries, that according to the Ct- 
Dil Lat, it would be Evbidence. By this thep laid itt appears, 
that the Officer has not ated raſhly in giving that Credit ta 
the Affidavit, as to indole the Crit upon it; and by the At 
of Parliament the Ahdabit is produced before the Dikcer, and 
he is to judge upon tt. Fo. thele Reafons they thought that 
when another Affidavit ts produced before the Court, which 
thep themſelves would judge to be fufficient, this Court ought 
to futerfere and diſcharge the Defendant out of Cuſtody. 
Judge Lee was of a contrary Opinion in this Point, and thought 
that this Matter muff finaly Depend upon the AfkDabit that was 
made before the Arreff. As oon as the Court had declared 
their poefent Sentiments tn this way, they faid they would 
confer with the Judges of the Cammon Pleas about this 
Point; and accordingly, thatthe Watter might be argued moe 
fully, they made a Rule to ſhew Caule, and ordered the Aida: 
vits on bot) Sides to be filed, Vide Poftea. 








Anonymus. 


ME; Benny mobed that the Plaintiff might have Liberty ta a- How far the 
mend his Declaration in ſeveral Wittakes that were made Be ie 

in the Mame of the Defendant; and this notwithanding the or pe 
Dekendant Had let Judgment go by Oefault, Che Cerms up sation may 
on which he mabe this Wotion tere, that the JOolatntt Mould be amended 
watbe his Tudgment, and pay the Oefendant pis Coffs. Ac- after Judg- 

cordingly a Rule was made to few Caufe. — 


Kampier and Wright. 


acces was a Writ of Erroꝛ upon a Judgment in the Com⸗ when a Per- 
mon Pleas fn an Aton of Debt upon an Eſcape again ff fon is com- 
the Warden of the Fleet; and the Judgment was given upon Ricci we 
a Gervit. Che Declaration fet forth, that William Wilkinfon |... King’s 
was indebted ta the Plaintiff in the Sum of 200 Pounds, GND wench, what 
fo. the Recovery of this Debt the Plaintiff ſued out a Latitat fhall be faid 
again him, upon which he was arreſted and tu Cuftodp of che c be a good 
Warihal of this Court. Jt was further fet forth, that to being vee ae 
in Cuſtody he was removed by Habeas Corpus before 292. JUMLE sore, or not. 
Denton, one of the Jutges of theCourt of Common Pieqs, and 

Vor. Il. Uuu that 
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What fhall 


Term, Pafch. 6 Geo. IL. 1733. 


that 992. Tuftice Denton committed bim ta the lawful Cuttody of 





be faid to be the Celaraen of the Fleet charecd with this Latitat; and that be 


a good De- 
claration 1n 


an an Action 5c 


of Efcape. 


fo being in Cufteny, the Marten ſuffered him to elcape. Ser— 
ant Hawkins ardued that thts Oectaration was bad in Sub- 
france, and therefore that the Judgment ourhe to be reverted. 
He fad there was no Rule better kaswu, than that no Perfor 
can he removed from the Peiſon ef cone fuperior Caurt into the 
j2atfon of another, untefs there ts fome Caule depending wmbhich 
concerns the Party, in that Court te which bets removed. Che 
Habeas Corpus {tfelf Did not rive 952. Fuftice Denton a Jurisdic⸗ 
tion te remove the Priſoner from the Cuftodp of the Marſhal 
to the Cuſtody of the Marden; but tt was the Habeas Corpus, 
tonether with a Cauſe depending agatnf the Party tn the Court 
af Common Pleas, that muſt jointly tonether have given Him 
{uci a Jurisdiſtion. As this Matter therefore, namely, of there 
being a Caule depending againſt the Party in the Court of Come 
mon Pleas, was a Matter eflential to the Judge's having a 
Turisuigion ta remave the Peiſoner, tt ought ta babe been fet 
forth in the Declaration, that there was fuch Cauſe depending. 
o make a Gagler anfwerable fo an Clcape, it ts not enough to 
fay that fuch a one was His Priſoner and eſcaped; but it mult be 
ewn that he was his lawful Jpgloner. And to make a Dan 
te be a lawful Priſoner, it ts neceffary that the Perſon commit: 
ting Him had a fawful Authority to commit him. Chat 2 
Guftice Denton Had not, no moe thar a meer peivate Perſon, 
uulefs there was ſuch Caule depending tn the Common Pleas, 
as has been mentioned. And that Fat ought to have been al- 
{eDired in the Declaration, in oder to Helv that the Perſon com- 
mitting Had an Authority to commit, that ts, tn oder to thew 
that the Priſoner eſcapiug was a lawful JOrtfoner, And fo Au— 
thovities to fhe how Declarations of the ithe Mature tn Ac- 
tiens of Elcape habe been, be cited 1 Rol. Rep. 217,276. 2 Leon. 
84. 3 Cr. 877. 2Cr. 394. Moor 274. Lut. 1468. Qnother Ex— 
ception which be took to the Declaration was, that this Com- 
nittment by 992. Juſtice Denton is ta the Carden of the Ficet; 
whereas tt ought to pave been Prifone de la Fleet. He dtd agree 
that Commitments to the Warhhel of the King’s Wench are ta 
the Perſon of the Warfhal;, but Commitments to the Carden 
are always to the Priſon of the (Uarden, the one ts perfonal and 
the other ts local. And fo be obferved was the conftant fettled 
Fown of all the Precedents; eu) the Court will adhere to. 
992. Dennifon argued on the other Side, and fatd that this Wat- 
ter howe great Debate inthe Common Pleas fo2 ſeveral Cimes 
tonether, wherein the Court were fometimes divided; but at 
iatt they gabe Judgment unanimoufly fo2 the Plaintiff. Co the 
firtt Objection be fad the Declaration was, that the Joziloner 
was bought before 992. Juftice Denton, charged inter alia with a 
Latitat. Amongſt thefe alia might have been a Caule depending 
in the Common Pleas again thejdarty. Cllhatever they were, 
they were not in the [Plaintiff's jouvity and Knewledge; anv 
theecfore he could not be obliged to fet them forty. De ob- 
ferved that the prefent Declaration was dawn as cil other De— 
clarations are Dawn of this Sort; and fo2 this Purpoſe cited a 
Precedent tn Lev. 56. Viv. Ent. 181. 2 Brown). Enr. 13,14. Rob. Ent. 


4 307. 


Term. Pafch. 6 Geo. IL. 1733. 


EOE. Se, SARA ite AN RAN Pe 6 ne 
307. and Lil. Ent. 157, 188. To the ſecond Objetion he did anree, 
that generally the Forms of the Precedents run tn that Orftine: 
tion; but this Form-is not canftantly obſerved, and that ſhews 
the Form is not neceflery, Foz this Purpoſe he obſerved, that 
in Lilly 157. the Commitment is to the Warden of the Fleet; 
and itt Viv. 194. Rob. 302. the Commitment ts ta the Pꝛilon 
of the King’s Bench, and tn 8&9 Will. 26. the (UAords of the 
q& of JDaritament conffantly run, to the Darihal of the King's 
Aench, o2 Carden of the Fleet. Beſides he obſerved that this 
Defek could at mot make the Commitment anty erroneous, 
and not void; andit is a known Rule, that notwithftanding a 
Commitment be erronedus, the Oaoler Hall be anſwerable, if the 
Pꝛiſoner efcapes. And for this Purpoſe he cited 5 Mod. 19. Salk. 
272, and 348. and Carth. 148. Che Court declared, as this Wat- 
ter bore a good Deal of Debate in the Common Pieas, it 
minht be proper to be farther confidered of. Wut Judge Page 
fait, according to Gis prefent Choughts, neither of thefe Ex⸗ 
ceptions would paevatl. Co the firtt he fatd, the At of the 
Judge is the At of the Court; and he thought the Habeas Cor- 
pus itfelf aives the Court a Turisdition. IF there had been 
no Habeas Corpus, 62 if the Habeas Corpus had been void, be fain 
it might habe been otherwife; but he thought tt could not be 
incuntbent upon the Plaintiff ta fet out the Caule depending 
in the Court of Common Pleas again the Priſoner; becautle 
that was a Watter not within his Peivity. be fad itkewife, 
that all the Precedents that he ever faw, were tn this Form; 
and therefore be thought the Declaration good, notwithtanding 
this Erception. Co the fecond he ſaid, that tn general there 
might be good Reafon for there being that Difference between 
the Form of the Commitments to the one Priſon and to the 
other. De faid he has often heard it {aid in thts Court, that 
the Barthal of the King’s Bench has no particular Priſon which 
be is confined to keep His Prfoners tn; and Low Hole Declared 
once, that it crtended ta the Eaft Indies. Che Barhhal ts bound 
to attend upon and follow the King’s Bench wherever tt fits; 
ann ta bis Perſon the Priſoners are always committed, Wut 
the JOrifon of the Fleet 1s local and confined to a Certain Place. 
DPowever, be ſaid there was no Ooubt ta be made, but tf the 
Commitment ts to the Priſon of the Fleet, and the Carden 
fs removed from bis Office, the PPutoner mut be turned aver 
to the Garden's Succeſſor; before He ts anfwerable with anp 
Efcape. Chat thews that the Perlon of the Carden ts fup- 
poten to have the Cuftodp cf the Puſoners, and not the Tails 
of the 192tfon; for which he thought that the Commitment to 
the CUarden was good in Point of Form. Wut tf tt was not, 
it was at moft erroneous only, and not void; fo2 which Reafon, 
notwithftanding this Exception, the Oaoler mutt be anfweradic 
fo2 this Efcape. Judge Probin declared himſelk to he of the fame 
Opinion. Wut Judge Lee nid not (peak to thele points at pre- 
fent; becaufe tt was agreed that thep were ta be argued again. 


The 
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The King and Jordan. 


When a Per- J Defendant Having been beught up by Habeas Corpus, it 

fon isbrought appeared upen the Return, ther he was committed upon 

up dy Habeas au Indiament of Forgery, whic) tas to be tried in the Coun: 

farthe Court Ce) thiG nert Aflises. 2, Ketrleby moved tn Webalf of him, 

willonly re- Chat he might be turned over to the King’s Gene) Peiſon upon 

mandhim. an Jnfezmatien. granted anatn® him by this Court, Trin. 
§Geo.2. Che Court, upon Juqutry of their Officer, Maid, that 
he Hat appeared and pleaded to that Information ; fo that thep 
Had nethiny to do with Him til Convlition uven tt; for which 
Reaſon they awered Him ta be remanded. 


Leehill and Sir Thomas Reynolds. 


Vide ante MSs Hollins came now to Hem Caufe, and fad, that the 
Plaintiff Had been under a Meceflity of bringing continu- 
ally Agions awatn the Defendant kor the Aerears of this 
Gunutty; that Pome of the Arrears recovered hy thoſe Axons 
ane the Cofis upon them were not paid to this Day; and there- 
fore He ſubnitted it, that the Court mould — this Rule, 
uniels the Defendant would anree to bang inte Court the Ar- 
rears and Cots upon thele Ations, as weil as what was Due 
npen this. soz ve fatd, when a Dan comes for Equity, be 
hail De Equity. MW. Feild on the other Side fatd, that he 
had uo Authority te ctonfent to fuch Cerms as theſe; and 
therefore Defired a little Cime te talk with His Client. Che 
Court fad, thep would not make this Rule abfolute, untefs 
be would content to thefe Cerms; accordingly dilcharged it, 
unleſs be ſhouſd content by te MGorrow. Vide poftea. 


Herne and Buthel. 


Videante M3: Strange Came now to thew Caule, and ſaid he hav. the 
253: Vi Pꝛocecdings tn hts Dandin a late Cale, which directh 
juftified the Proceedings tthe peefent one. Ft was the Cafe 

sf Thomfon and Lyon, Eaft. 4 Geo. 2. There this verp Attoznep 
992, Glover, Wha made the Affidavit Which the prefent Wuie ta 
ſhew Caule was made upon, made an Ahaavit tn that Cale, 
that an Action was bꝛought in the Marfhalfea fo. Goods fala 
and Ddelibered, to which the Defendant pleamen Non Affumpfit ; 
that the gave tn Cridence her Coverture upon that JPlea, but 
that the Jurp were of Opinion againſt her, and founa a Gerdiẽ 
fo2 the Plaimtiſt; that after this The bought a Writ of Error 
in this Court, and afigned the general Crvags, but the Judg 
ment Was affrined; and that notwethſtanding all this he brought 
a Crit of Crvaz quod coram vobis, tuheretn the aligned the fame 
Error tn Fat, which the had inſiſted upon for Evidence at 
the Crial, and twas found again der. Gpon this Affdavit the 
Court mave a Rule ta Hhew Cauſe, tp the Afinniment of 
4 Crrers 
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Errors ſhould not be fet afine; but afterwards the fame Cerm, 
on 992. Strange’S own Motion the Court diſcharged tt. 192. 
Parker Defired Cime to look tnto thts Cale; accordingly the 
Rule was enlarged till Monday. Vide Poftea. F 





Anonymus. 


R. Lacy moved fo? a Superfedeas ta Difcharge the Defendart How far che 
cut of Cuſtody, upon Sccount of Hrs laying in Peiſon ever Court will 
fice Trinity Term latt, and the Platntiff's Having not Declared er” can 
araint him ducing all that Time, 992. Marh on the other Bide, reser vo vie 
fait he did agree, Chat the Defendant was arreſted upon a Latitat chargea Per- 
in Trinity Cerm laft, and that be bad latn tr Cuſtody during fon our of 
that Crime, without being ferved with a Declaration. Wut fram Cvtedy. by 
Trinity Germ til the Beatnniny of Hillary he was tn the Cu- Revert 
fodp of the Dhevi below, and after that, he was bought up crea & 
into the Cuſtody of the Warhal; fo that though be was in Cur gaint in doe 
uody above two Cerms, pet in the fame Cuftody he was not, Time. 
and the Tews of the Rule of Court, which was made fo2 this 
Purpoſe, Trin. 2 Geo. 1. ave & fic in Cuftod’ remanebit, which, be 
tubmitted tt, required, that be fhould be tn the fame Cuftody. 
The Court thoughe that there was no Height tn this Creep: 
tion; accordingly grantid the Superfedeas. 


Hoskins and Squire. 


oO’ Rule to hew Caule why Judgment Hhould not be arreſted, contruaion 
by Beafon of the Proceedings being tn Latin, whereas tt on the Sta- 
joas objected, they ought to have been in Englith, by the Statute mF ae 
Ot 5 Geo. 2.27. 992. Draper fubmitted it, that the Proceedings —— 
were erp renular. Che Declaration he ſatd was of Baſter Cerm Law Pro- 
laff, which was before the At took Piace, After the Ak took ceedings 
JPlace, the Dekendant put in his own Plea in Latin, and all the Mall be in 
Proceedings followed that; which he apprehendes was very Enghhh, 
eae that they fhould Du fo, Accowingiy the Rule was Bil 
charged. ; 

N.B. Che Damages laid in the Declaration were 101. thofe 
found by the Gerdia onlp 71. 25. but upen this Paine the Court 
nave na Opinion. Vide Poftea. 


The King and Cotton. 


Mi’ Hayward nov mobed this Watter again. Che Statute Vide ante 
of 18 Eliz. 3. he obſerved, reguites that the Jufices, upon 24! 
Eramination of the Citcumfances of the Cate, Mall make tuch 
Dower therein, as in their Cilcretion they Mall think fit, A due 
Eramination, be apprebended, could not be made, but on hear— 
1g the Parties on both Siaes, Foz which Reafon, even from 
the (ows of the At of JParifament, he concetved, a Sum- 
mons was neceflary. But the RKelolutions, that have been tn 
this Court, he thought had made it fo very cleatly. In the 

Vor. I. Le a Cale 
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Vide ante 
260. 


Cafe of The King and Gregg, Mic. 13. of the late King, and in 
that Of The King and Holland, Trin. 5 Geo. 2. be DID agree that 
the Court were of Opinton, that a Summons need not appear 
upon the Face of the Der. Wut according to the Mote that 
he bad taken of thofe Cales, the Court declared that if there 
was no Summons pou map complain. And in the Cale of The 
King and Allington, and The King and Squire, Hill. 12 Geo. 1. as be 
took tt, the Court did grant an Information for the Juftice’s 
not fummoning the Party. Judge Lee fatd, that in thofe Cales 
Of The King and Gregg, and The King ant Holland, He Did not tes 
member that fuch Ching was ſaid; andas to the two latt Cafes, 
be took it, that what the Court founded themfelves upon there, 
Was, that the Juflices had returned that they had ſummoned the 
Party, whereas tn Fak they had not; fo that it was fo2 the falfe 
Return. However in the prefent Cafe the Court made a Rule ta 
thew Caule why the Information ſhould not we. Vide Poftea. 2s» 


Herne and Buſhel. 


T HIS Matter coming on again, 952. Parker ſaid he did agree, 
that tn the Cafe that was laſt cited a Crit of Erra2 quod 
coram vobis Was bought after Affirmance of a Judgment upon 
aCUvit of Crro. Wut tn that Cale no Objekion was taken 
that it would not Ife; and therefore that Precedent could not be 
Of a great Deal of Weight. Wut tn the Cale vf Lamben and 
St. John, Hil. 12 Geo. 1. it Was erprefly Determined on his Mo— 
tion, that a CUrit of Erroꝛ quod coram vobis would not Ife after 
Qfirmance of a Judgment of this Court in the Erchequer 
Chamber; pet there a Remitricur 1s entered of Recow, as toon 
as the Judgment is affirmed, and Crecution is awarded tn this 
Court. And the fame Point he fatd ts held in 2 Lev. 38. 3 Keb. 28. 
92, Strange argued on the other Side, and ſaid, that beſides the 
JPrecedent that he had cited on the former Wotton, the fame 
Point appears in Salk. 337. Sho. 349. Yel. 117. 1 Rol. Ab. 755. 
ie DID agree that tn Rol. Ab. it ts faid, that a TUrit of Erroz 
quod coram vobis will Ite in Hibernia; but it appears by the Cafe 
itfelf, that thole laſt ords muff be a DWiftake; and this ts 
made moze plain by the Cafe in Yelv. where the Cate in Rol. Ab. 
is reported at large, Judge Lee fatd, that he thought the ma- 
tertal Point to be confidered was, what Erro2 in Fae the Party 
intended to aflign; fo2 thefe (Urits of Erroz quod coram vobis, are 
not de jure; and tt 1s in the Wea of the Court, whether it hall 
be a Superfedeas to Crecution. And fo he ſaid thts joint ap- 
pears in 1 Mod.285. 1 Ven. 208. in the Cafe of Waller and Sto- 
koe, Carth. 369. and tn that of Butler and Lufitanoe, Judge Page 
and aut Probyn Declared too, that they were of the fame D- 
pinton. Cpon which 952. Strange fatd, that then the Rule for 
taking out Erecution was appited fo2 too foon; for at prefent 
they had not afligned theit Errors, and they did not know what 
Ertors were intended to be afligned. Che Court then tary, 
that they would nat ſuffer this Tirtt of Crroz to ftay the Erecu: 
ton; accordingly the Rule was made abſolute. 


I Court 
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Court and Gilbert. 


A Rule Had heen made upon Churcher, the Plaintiff's At- when a Cii- 
torney, to Hew Caule why he Mould not deliver Hack a crt incrutts 

Counter-part of a Leale, which the Plaintiff had delivered hs Acorney 
Him, in oer to hing an Aion of Covenant amaint the De- oa the ac. 
fendant. 92, Strange came now to thew Caule, and ſaid that corncy hap- 
the Attorney had fome way loft this Deed by an unavoidable Ac- pens to loſe 
tucnit; but that the Plaintiff was not without Remedy; fo2 he by Acci- 

might bung a Bill of Dilcovery again the Defendant, taper "ov 
make him fet out, whether there was not fuch Leaſe, and that win granean 
the Leale twas. De (aid he_did agree that the Attormey ought accachmenc 
to be at the Cofts of this Diſcovery; but pet as the Circũm againt vim. 
ffantes of this Cale were, he ſubmitted it, the Court would 

not proceed tn this Cap anaint him by an Attachment. Judge 

Page fat that be remembred the Court ef Erchequer did 

proceed tn this fummary tap againſt an Attorney that bad bts 

pocket picked oF the Poftea, whith be as carrying to Lincoln’s 

Inn. De fatd that he thought the Attowmey himielf ought to pro— 

cure a Diſcovery of this Deed, by a Will tn Chancery; but on 

the other Hand, that the Plaintiff MHouild allow Him to make 

ule of His Name for that Wurpole. Accodtunly the Court 

nranted an Attachment anaint him ; but oydered it to ite tn the 

Officer's Hand, tili farther Divekion given. 


Bailey aad Colebourn. 


Ms Lacy mobed now for Judyment. we ſaid the Court of Vise ante 
Common Pleas have had feveral Cafes on this At of *7” 
Parliament greatly Debated before them, and at laſt they una- 
nimoufipy teleived that the Plaintiff“s Caule of Action fhouid be 
confidered what He himſelf Had laid tn his Declaration; accord⸗ 
ingly they have given this Judgement tn four Cates that have heen 
‘before them; and be hoped thts Court would be of the fame 
Opinion. Che Court deciared that they thounht this a Watter 
which deſerved to be (poke to, when the Court was full. Judge 
Page faid his prefent Dpinion was, chat the Judgment ounhe not 
to be arrefted. Chis At of aritament he fata has a Relation 
to that made in 12 Geo. 1. and by that Statute the Plaintiff's 
Cauſe of Ation ts confidered what he thalt make Afidavit of 
before the Arrett. Chis he thought ought ta be the Rule in the 
preſent Cate. Andas the Fak twas, that the Plaintiff Held the 
Detendant to Bail, and confequentiy mutt have made fuch an 
Qfhdadit, be did not fee but be was well tntitien to Judgment. 
Judge Probyn and Judge Lee Declared their poefent Chaundts 
to be, that the Sum alcertained bp the Gerdié could only be con- 
fidered the jDlaintifi’s real Cauſe of Aion. And Judge Lee 
fatd, as this was a Motion tu Arrett of Judgment, the Court 
could only judge upon the Record; fo2 which Reafon he din 
not fee that they could any ways inquite into the Fat, pels 
her 
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ther there was fuch Affidavit, o2 not. Accordingly this Watter 
ſtood over. Vide Poftea. .-, 





Burden and Tomlyn. 


Vide ante M® Jocelyn came now and fold be did agree that he had not 
sig riven Notice; hut as the Circumfances of this Cale were, 
he apprehended HMtice was not neceffary. He fad he bad in 
his Mand a Rule that was mave tn Mich. Cerm laff, tubereby the 
Ceurt owered that Judgment fhould be entered fo2 the Plain— 
uff. De had another Rule in his band made laff Cerm, which 
De agreed was upon bis Wotion, whereby the Court made a 
@ Rute to thew Caule, why the Judgment Hhould not be perkect— 
cD by filling up the Blanks tn tt, which were left fo2 inferting 
the Colts. Anda third Rule, he ſaid, be bad tu bis Hand, where: 
by the Court ordered that the ſecond Ruie Hhould be diſcharged. 
Thele be ſaid were all the Rules that had been made in this 
Cauſe. And as there was a Rule that Judgment fhould be 
entred, he apprehended he was now intitied ta mote foz ano— 
ther to thew Caule, why it ts nat entred. In that manner be. 
agreed he ought to have moved for his fecond Rule, and not 
In thie Manner be did. For which Reafon the Rule that was 
mate at that Time was an improper Rule; and confequentlp the 
Hileharging an improper Rule could not prevent him now fran 
moving fo2 a proper one. Che Court declared that thev would 
make no Rule without Notice; and Judge Prodyn (aid he believed, 
If Notice ſhould be given, the giving tt would be ineffectual. 


Anonymus. 
— R. Kettleby moved upen the Petition of Mary Reedwilfon, 
oat Bench LV A which was verified by Ahdavit, Certing forth, that the was 


fetsa Fine admitted ta fue in forma Pauperis, ta pyafecute Cox and Charlef- 
upon a Per- worth, and that they were each of them fined 50 Pounds; where- 
fen, in pe upon the prayed, that the minht bave Part of thefe Fines. 
Manner’ Accowingly the Court mave a Rule, that the Mould have a 
thavthe Fine third Part GE them; and ſaid that the JPaby Seal gave them 
Aral — no Power to diſpoſe of any greater Share of them. 

ftributed. 


How far the The King and Purfehoufe. 


Court will 

not grant an 

Information N Rule to thew Caule, why an Jnforxmation in the Mature 
J Pane cy of @ Quo Warranto ſhould not be granted agatnt the De- 
ranto againg fendants, fo2 crecuting the Office of Burgelles in the Cotwn of 
an Officer of Walfham. 992, Verney (aid that the Dijeitton, that had been made 
a Corpora- againtt fame of them, was, that they bad been ſworn into their 
one Mice by one who was Wayoz de facto only, and not de jure. 
he was fae De Catd he DID agree, that a Mayor de facto cannst hold cozpozate 
into hisof. Allemblies to till up Clacancies; but as to Collateral Ais, fuch 
fice bya a8 Cweating wi Dihters and the like, he apprehended there was 


— de no Peetence ta lap but what He Does is legal, Judge Page agreed 
aco, I to 
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to this Diſtindtion; but becauſe there were other Dbjekions ae * 
gainſt theſe Offcers, the Court made the Rule abſolute. 


The King ainſt The Mayor and the reft of the Corpora- 
tion of Efham. 


Mandamus ad been granted by the Court again the Oefem: Vide ance. 
Danis, requiring them to qo to an Cleition of capital Wur- 23° 
geſſes. Chey made no Return to tt in Bue Cime; and there- 
upon a Side-bar Rule bad teen obtained, requiring them ta 
make one. No Obedience. had Been paid to that Rule, awd 
thereupon a Rule was obtained to thee Caule why an Attach- 
ment fhould not go again them. Che Wapor and four of the 
Capital Burgeſſes had been ferbedD with this Rule, and now 
their Cime was come for hewing Caule. 992. Willes was Coun: 
fel with thefe fine Perſons, and fubmitted it, that this Rule 
ſhould ve dilcharged, bp Reafon that ne AMsavit was producen 
of Service af the Writ of Mandamus at the Ctine the Stde-bar 
Rule was obtained; at feat he fara be hoped tt thould be en- 
larged, till all. the reft of the Wembers of the Corporation 
were ferben with this Rule for ſhewing Cauſe why there ſhouid 
nat be an Attachment, as well as thele five. 52. Strange was 
of Countel of the other Side, and far chat he bad an AtHdavit 
- tn bis band, of Service of this CUrit of Mandamus uvan thele 
five Bembers; and itis not ufual to probuce uch Afidabit at 
the Cime theſe Side-bar Rules are moved fo2, 62 even when 
{uch Rule ts moved for in Couct; tt ts always thounht ta be 
enough that the Affidavit is produced when called fer, at the 
Cime for ſhewing Caule wh there Mould not no an Attachment. 
And as to the Rule for Hewing Caule for the Attachment being 
now defired ta be made abfolute upon an AhVavit of Service 
of the Rule to ceturn the (rit upon thele five Wembers, he 
{aid it was Very ju and reafonable, Foz the Peeſence of theſe 
fibe Members 1s neceſſary, te order te hold @ corporate Aſſembly; 
the reft of the Coꝛpoꝛate ody did meet in Purſuance ef the Man- 
damus, and were deſtrous to babe obey h tt; but fo2 want of the 
others attending, nothing was 02 could be Done. Che Court 
in general agreed, that where a Mandamus is ferbed upan al the 
Perlons to whom it ts directed, and where an Attachment is De- 
fired anainft all the Perſons to whom the Mandamus is direfed, 
it ig ensugh to produce an Affidavit of Service of the Menda- 
mus, at the Cime for Hhewing Caule upon the Attachment, net- 
ther is the Athdavit even then neceffary to be produced, unleſfs the 
other Side Calis for it. Wut in the preſent Cate, where it ap- 
pears that the Mandamus is only ferbed upon fome of the Deii- 
bers, and an Attachment ts only Defived again thefe in parti- 
cular, Judge Lee declared that he thounht thele particular 
Bembers ought to have an Opportunity of anfwering ths Ae 
fidavit of the ſpecial Service sf the Mandamus on them in par- 
ticular. Accordingly the Rule was enlarged a few Daps to2 
this Purpele, 


Vou. IL ¢ Heyy Lo Charleton 
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Charleton and Bancroft. 

How far the 

—— Me. Agar had obtained a Rule a few Davs ara, that the 
——— § jDfarntift in Error ſhould nonpros a Crit of Error tn 
fen tonon- JOatliament at His awn Erpence, which be had breught upon a 
proshis Writ Juda ment of this Court again his own Agreement. WH. Ab- 
of Error at ney Not moved, that the Court would fet afide an Erecuttar, 
— by Which the Plaintiff in the Driginal Afton Had mave after this 
en of cuürit of Erroz was bought, and befoze the ther Rule was ob- 
hishaving faired. And wecomingiy the Court made a Rule to Hew 
brought it Cauſe. Vide poftea. 

contrary to 

his own A- 


greement. The King and Jeffs. 


How far a WN an Fndigment of Barretry again the Ocfendant, 2. 

Perion may ff Strange moved, that the Crial might be put_cff for a tew 

change his Days, whic) the Oefendant had given Hotice of for the Sit- 

Scorer tines after Cerm, by Keaſon that the jOrefecute2 Had £02 

the Leave of Lome Wecalons changed his Attoaney, ard at prelent twas not 

the Court. able tu get the JOapers relatinn to this Caule cut of the 
Mands of His former Attorney. Judge Page fad, that a Ban 
cannot change bis Attoruey but by Rule of Court, 2, Strange 
agreed he could not in Civil Adions; but in Indigments He 
fain he might. however, as there was no ill Pzattice afignes 
inthe Attorney ag a Revlon fo2 his being changed, the Court 
refuled tye Motion, 


The City of London and Sir Fifher Tenth. 


The Cer- N an Adion of Covenant the Plaintiffs teclared, that tn 
tainty ni Purſuance of the Statute made 5 & 6 W. & M. 10. (5). they 
is rearing granted a Licence bp Indenture to Sir Thomas Garrard and 
‘nen Action Olt Fither Tenth, fo2 eveiting Lights within the City, during a 
ofCovenant. certain Cerm not vet erpired; and that in Canfderation 
thereof Sir Thomas Garrard and the Oecfendant covenated that 

they G2 their Afigns would pay to the Plaintiffs the Suin 

of gool. chery Pear at the Featt of St Michael. Che Plain— 

tiffs alledged, that Sir Thomas Garrard Died on fucha Dap, and 

that fince bis Deceale there was the Sum of 8o0l. Due fo2 tina 

Pears de redditu predicto at tie Feat of St, Michael laſt paſt, 

which fart Sum of 8col. he ought to have pata at that Dap, 

but did not, to the Piaintifis Damage, &c. Che Defendants 

by thett Plẽa Demand Oyer of the Indenture, and then demur 

feccialiv, and ſhew for Caule fir, that the Plaintiffs have 

not atledged, that -neither the Defendant no2 bis Afinns 

DID pay tits Wonep at the Dap; fecondly, that the Plaintiffs 

atledgẽ that 8001. was Due de redditu pradicto, whereas this is 

na Rent; Chirdly, Chat the Tos of the Declaration are, 

Which faid Sum of 8001. the Defendant ought to have paid at that 

Day, whereas 4001. only Was the pearly Payment, and 25 

1 ore 
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faze 4oo!. only could be fait to be Due at that Cav. Jn Sup- 
port of the firft of thele Dbjekions he cited 3 Cro. 348. Salk. 139. 
5 Mod. 133. Gnd in Support of the fecand, he cited Browning’s 
Cafe in Plow. 131. He fad tarther, that the Fndenture fet forth 
in the Oeclaration varied th many refpets trom the Indenture 
fet fo2th upon Oyer; and as thoſe Clartances might have been 
taken Advantaye of at the Triol upon Non eft factum, He fub- 
mitted ft, they might be taken advantage of equally upon a 
Demurret. though they are not Cyecialiy aligned fo. Caule of 
it. Che Common Herjeant was of the other Side, and De- 
fired a Day to anfwer thele Exceptions, which accordingly the 
Court gave him. Vide poftea. : 


Jury and Goodwright. 


U PON a (cArit of Error on a Judgment tu the Common How far a 
Pleas, 952. Parker was Offering to take an Crception to Perfon may 
reverte the Judgment, but 992, Fazakerly on the other Side sowed co 
objected that the Defendant in Error had delivered ail the — et hae 
Paper Books, and therefore fubmitted it, that the Plaintiff ae tie’ ‘Time 
in Erro2 was not intitled to be Heard; accordingly prayed that che Cafe 
the Judgment might be affirmed. 2. Parker upon that offer- comes om or 
eo now ta pay fo2 them. Che Water informed the Court, °° 

that the Practice of the Court of Common pleas was to al- 

iow the Party to pap for them in Court as the Countel ts 
beginning to argue any Watter tn the Paper; but tn this 

Court the Pragice ts otherwile. Accowingly the Court di- 

rectly affirmed the Judgment. 


Hughes aad Winter. 

N an Gé@ion for ords the Plaintiff Declared, that Wil- How far 

liam Jennings nade his Mtl tn Giriting bearing Date on ſuch Words Mall 
a Day, aud that Anne Bolen, Anna Bolen and the jlaiutiff Pe M8 * 
were the three fubleriting Citneſſes, which CUM they proved e 
in the Preroͤgatide Court ; and in difcourfiny concerning the withtanding 
fain CU, the Defendant ſpoke certain Ccandalous Co020s of the Uncer- 
the Plaintiff, which were Cet forth in the firfi ana fecond Count; “Py indif- 
and in the third Counc che laintt declared, that the Defen: irk the 
Dant (poke the Wows foilowing ; They, meaning the Platntiff whom rhe 
gud Anne Bolen 2nd Anna Bolen, or fome of them forged the Will ; Words were 
and they are perjured, and I'll prove them fo. Co the two fit ft of spoken of. 
thefe Counts the Detendant pleaded Mot guilty, and to this 
laf Demurred. 92. Kettleby now atguedin Support of the Oe- 
mutrer, and faid, that he apprebended the Ciors were not 
Azionable, by reafon that tt was uncertain, which of the three 
einen the ios were ſpoken of. Wut the Court was of 

pinton, that the firft (ods were onlp intradudive fo the fe- 
cond, and that the ſtcond concained a politive Charge of Perzury 
agatntt them all, Accodingiv gave Tutgment fo2 the Plaintift. 


Osborn 


seri tg at 
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Osborn and Oyle. 


Contirufion YN a Mrit of Errod upon a Judgment in the Common 
onthe Sta- A JOleas, the Declaration was Of Michaelmas aft, and the Das 
es of mages laid init 251. Fungment by Detauit; and on the Crit 
ante. DE Snquity hut ol rss. Damages giver; pet the Pꝛoceedings 
quires, that were {tt Englifh. 992. fubmitted it, that they gught to 

Law Pro- Have been tn Latin, according to the Beſolutton which the Com⸗ 
ceedingshhall yon {Pleas have been of i like Cates. Foꝛ which Reaton the 
bein Englih. Court owered this Watter ta and over, tili the Court was 

full, Wide poftea. 


Ruffel and Pindel againff Stephens. 


When a Per- 18 an Akon upon a Batl-Bond the Defendant prayed Oyer 
fon is taken ft of the Mond and Condition ; then by his Plea Cet tort) the 
upon an At Statute of 23 A. 6. and averred, that the ond was given bp 
se che him for Eale and Favaur of otte Jofhua Draper, 02 to be DIE 
Courrof Charged from his Jimprifenment. Che Platntifts by thete Re- 
a ah plication fet forth, that an Attachment ifucd out of Chancery 
and 2 Berea SHaryiL ony Joihoa Drape’ tt a certain Suit there at the Inſtauce 
upon ae how Of a private Perſon, that thereupen tie fait Jofhua Draper Was 
ferfachBail- attefted, and fo2 bts Deliverance the prefent ‘ond was given; 
Bond fhall abfque hoc, that it mas given fo2 Cate and Favour of the faa 
be faid tobe Jofhua Draper, 02 tO ne Bilchargen from bis Impruilonment. 
good, or not Grn thig Replication there was a Demurrer, and the Caules 
{pecialiy hewn, that the Craverle contains Batter uncertäun 

anv untraverfabie, and that the Plaintiffs habe not ſufficiently 

averted their Traverle. Wr. Filmer now argued in Suppert of 

the Demurcer ; any fain, that though the Canciufion ot the 
“DHetendane’s Plea was in the Ciords of the Plaintiſts Cra: 

eric ; pet te contained tn it Double Matter and was uncettatt, 

and therefore the Iſſue dught to have been joined in ſuch a 

apanner as that the Craverte Hould have been of fuch Gat- 

ter oniß, ag ſhould have made it fingie, and likewiſe certain. 

De fubmitted it farther, that the Craverle was not fufictently 

avetred , fo2 tt istn the fingulat umber & hoc paratus eft verifi- 

cate, whereas it ought to Have been tn the Plurtal, by Realon 

that there was two Perſons joint JPlatntitts; fo fo2 the fame 

Beaton the Beginning of the Replication was bad ikewile, 

fa2 itis ab actione fua precludi non debet.. S02 whith Purpoſe he 

cited the Caletn Lut. 1529, andthe Cafe of The Queen and Ingram, 

Trin. 11 Anne. Chere two were indiden foz an Iſſault and Bat⸗ 

tery ; in Arreſt of Judgment it Was moved, that the Indiiment 

{eas uncertain, tt being ipfoltum fecit & verberaver. The Cautt 

Held they could give quagment for the Battery, by eaten of 

the Cid verberaver’ ; but 1920 Macclesfield agreed it was baa 

for the Affauit. De abferved farther the ond fet out upon 

the Oyer varied from that fet out in the Declaration; fo2 tn the 
Oeclaration tt ts alieaged, that the etenvant was bound bp 

the Jame ef George Stephens, Mercator in Holbourn in Com’ Mid’; 

I whereas 
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whereas upon the Oyer, the (Uoꝛds in Com’ Mid’ are omitted. 
But beſides thele Creeptions, which went to the Fo onipy of 
the Proceedings, he fubmitted tt, that the ond was void, as 
being againſt the Statute of 23 H.6. for as he apprehended, na- 
fuch Bond could he taken upon an Attachment; and for this 
jOurpofe cited 3 Leon. 208. 2 An, 122. and the Cale of Beel and 
Watford, Mich. 4 Geo. 1. in the Court of Common Pleas. Chere 
Mugg tas taken upon an Attachment, wherein was the verp 
fame Form of Tors as inthe peefent ane, to anfwer fuch Mat- 
ters as fhould be objected againft him; a Watl-bond given upon that, 
and the Court held tt to be void. 952. Agar on the other Side 
Cited Dy. 364. Salk. 608. ta thet that the ond was legal. And 
Judge Page (ald he remembred tn the Erchequer a Wan was held 
to be batlable uponit. However as this Caule was too ſpecial 
fo2 the laſt Paper-Day, tt food over. 


Anonymus. 


M’: Abney moved for an Infomation again 992. Ekyns, pow far a 

Retto2 of the Parifh Church of Waiton, and againſt 252, Parfon is noe 

Bonner, Curate of the fame Church, for refufiny to give 992. — to 

Dormer Copies of certain parts of a Rewifter velonging to Coy ora. 

that arith, and likewiſe fo2 refufing to give him a Certificate Regilter. 

of certain Perſons of the Family of the Dormers being born tn 

that Pari. De fatd that an Ejectment was depending tn this 

Court at the Cime this Refulal was made, and ſtill continues 

to be fo, between 952. Dormer and 992. Parkerfon and his Wife, 

concerning certain Lands which the Plaintiff claims as Meir 

Male of the Dormer Family, Geveral of that Family were 

bow in the Pariſh of Waiton; and fo2 this Reafon it was ne- 

ceflary to have Copies of feveral Parts of the Regiſter, and 

likewife a Certificate of the Wirth of many in that Family. 

Accordingly 952. Dormer made His Application to the Reiter and 

Curate of this Pari fez this Purpoſe; and offered to pap 

him fo2 them; but thep vefuled letting him habe them; ano 

the only Realon which they gave for this Retulal was, that 

992. Parkerfon and bis Tite were the Defendants, and thep 

would do nothing to theit JDrcjudice. OF this Fat he faid he 

had an Afidavit; and for Cuch an ertraowinary Denial of Ju— 

ftice, be hoped the Court would grant an Information. Che 

Court fatd, pou ave a Right to inſpect the publickh Bucks of 

the arith; but cannot oblige the Reto oꝛ Curate to make pou 

out cither Copies of thafe Books, o2 a Certificate; for which 

Realon they could not grant the Wotton. pon thts he changed 

His Motion, and vefired a Rule ta tnlpet chofe Books, Che 

Court fatd, Motious to tnfpes the pubitck Books of Corpoa- 

tions they grant without an_ Afidavit ; byt tn Wotions to in— 

ipet the publick Books of a Pariſh, an Afhdavit ts always re- 

guifite. By fuch Aidavit they faid too, tt mult be ſworn, that 

the Copies of them are neceflary to be produced tn Evidence at 

a Crial of a Caufle depending, and likewile that the Inſpedion 

of thole Books to take Copies bas been Demanded and refulen. 

ow in the prefent Cale, the fir JPart was fwon to; wut noc 
Vo. II. Zaz the 


the latter; for which Realou the Court refuled to make any 
Rule at pefent. 


Pit and Still. 


How far the N Motion to amend a Judgment entered Mich. 5 Geo. z. 

Court will | upon a Tarrant of Attorney, ft mas faid, the Judgment 

nor give was entered up, Ideo confideratum eft quod Joannes Pit, iherees 

Judemenr His Cheiſtian Mame was William. Che Countel obſerved that 

thallbe a- the Oeclaration was right, and fo was the Lill upon the File. 

mended, Fudge Probyn (aid that Judgments are never amended but in 
the tame Cerm which they are entered up of; but tn Peclara- 
tions and ail other Watters, he agreed the Rule was otherwile, 
Accordingly the Wotton was refuted. 


Anonymus. 


When..5yit Beſiduary Legatee libeld in the Court of Arches againſt 
— two Executors for his diſtributive Share in the Cficts of 
fiattical the Teſtatoꝛ. Che Oefendants each of them appeared fe parate- 
Court, in or- 1p, AND gave tn feparate Inventories. Motwithttanding thts the 
dertohave Jüdge of the Ecclefiaftical Court ſentenced one of the Defen- 
the Benet Dants to pay to the Plaintitf moze than ever came to his bands 
how farche accowing to the Inventoy. Cpon this, this Defendant put in 
Courts of a Suggeſtton, tn ower fO2 a Prohlbition, and thereby farther 
Common = alieDged that a Mote which he had charged himſelf with inthe 
Law will not Fnpentow was given by him to the Ceftator fo tong ago as 
prev a Tro. 1723, and thereby was barred by the Statute of Limitations. 
will leave 992. Wynne now moved that a Prohibition might Ge granted him, 
the Party ro He faid it Masa known Rule, that in Relped& of a Legatee, the 
hisRemedy ane Crecute2 Wall anftrer no farther than Aflets come to bis 
oy he | of hands; thouch perhaps in Mefpe&t of Creditors he map be 
pecs’ anfwerable poflitlp eben fo2 what comes to the Dands of Him, 
wha ts Co-erecuta with bim. BIE this be fo, be (aid, the Sen: 
tence again the prefent Oetendant was mantteſtly unjuft. It 
was a known Rule too, he obferved, that the making a Debtor 
Crecutor, was a Diſcharge of the Debt; if the Cecicfiatlical 
Court will not allow ſuch Dilcharge, he fubmitten tt, that was 
a fuffictent Caufe for a Pchibition. Like the Cale of their 
net aliowing a Releaſe to be proved by one CGtinefs, 02 of 
theit allowing that to be Evidence, whith ts not Evidence by 
Law, Judge Probyn agreed the two Jnitances put; but be with 
the reft of the Court was of Opinion, that the prelent Batter 
Was Watter of Account only; the fpiritual Judge was proper 
to Determine, whether this Defendant ought ta be charged with 
the ote, o2 whatever other Matter he cught to be charged 
with. Fo which Reafon the pretent Wotion was refuled, ana 

the Party left ta his Remedp by way of Appeal. 


4 Turner 
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Turner and Moreton. 


HIS fas a Declaration of Mich. Cerm laff, wherein the Contrudion 

Damages were latd to 20 Pounds, but the fivding of the ore se | 
Jurp under ro Pounds. Che Proceedings were all t Englith. visch oe 
952. Kettleby objeted, that hep cought te babe heen tn Latin; and quires thar 
fo. this Cauſe moved tn Arreſt of Judament. Me did agree, Law Pro- 
that moft of the Exceptions, that had been taken of this Sort, —— 
had been the other way, but as the Court had not pet come to prin 
a Refolution coucetniny what Confirudion the Otatute of 5 * 
Geo. 2. ought to receive, he fubmitted tt, the Caurt would make 
a Rule te thew Cale, which accordingly thep did. Vide Poftea. 


The King and Crifp. 


HE Defendant having been brought up by Habeas Corpus, When a Per- 
it appeared upon the Return, that he was committed to or is com 
the County Gavi of Surrey, fox Robberp upon the hHighwap, reiony, how 
and now 952, Burnet took federal Erceptions to the Commit: far cheCoure 
ment. Che Commitment be fad was bp 992. Nichols, a Juſtice will bail him 
of Peace; but it is not fet forth in the Commitment that He by Realon of 
wes a Juice of Peace fo the County of Surrey, and therefore BefeSsinthe 
his Authority is noe Heten, which he had to commit to tie Gaol pen. — - 
of that County. For this Purpole he cited 2 Inf. 52. Mis {e- 
cond Etception was, that it Does not appear by the Commit— 
ment, that the Priſöner was ever bought before the Fufttce, 
fo that He might pabe made out his Commitment in his Abferce, 
and this, he ſubmitted tt, was againſt the Intention of the Sta- 
tute of 1& 2P. & M. 13. (4) Chirdly, he objected, that the 
ime is not fet forth, when the Robberß was committed, which 
it ought to have been, as appears by Rol. Rep. 192,218. Jn the 
laft Place he chjeted, that the Place was not tec forth, where 
the Robbery Was Committed, which ought to have been; becaule 
if it was fuppofed to be committed tn Middlefex, the JDztoner 
would be intitled to take his Crial at the Old Bailey; which 
would be isener over than any Crial can be at the Afiles, 
And this, be tubmitted tt, Mas Within the Intention of the 
Habess Corpus A& Im Wing Charles the Seconds Cime. De 
fatd farther, that be Had feveral Akidavits, containing verp 
ftrong Circumftantes, to ſhew that the Priſoner did not commit 
the Fat; for whith Reaflons he hoped he Mould be diſcharged, o2 
at leaft be batled. Accowinglpy the Court made a Rule to thew 
Caule, why be ſhould not be batled. Che Cafes cited to Hew 
that Priſoners have been bailed tn fuch Inffances were, Latch 12. 
Sit Tho. Jones 322. Ven. 63. Salk. 104. and 5 Mod. 323. Vide 
Poftea. 


The 
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The King and The Juftices of Shrewsbury. 


When anIn- Z\N Rule to ſhew Cauſe why an Information ſhould not be 
ae O granted again the Defendants; 992. Fortefcue faid, that 
mata Ju. the Jutices had not Motice given thet of the Botion, at the 
fice of  «©ime the Rule for Hhewing Caule was applied for; and there- 
Peace, what foꝛe in Point of om he ſubmitted it, that it ought to be dil 
fhall be faid tharged. 992. Fazakerly on the other Side fatd, that there had 
to be luk. been a former Rule made fo2 Hewing Caule why this Information 
Sf fuch Mo. MOULD NOt be granted; and at the Ctme that Rule was moved 
tion. for an Affdavif of Wotice was produced. Chat Rule was die 
charned merely upon an Erception taken to the Affidavits, that 

the Commiſſioner whom thep were ſworn before, was Attorney 

in the Caufe. For this Realon he apprehended, that the I2a- 

tice which the Juftices habe had, 18 Cufficient; accordingly 

the Court was of the fame Opinton. pon thts 992. Fortefcue 

fait, that the Gubftance of the Charge againft the Defendants 

was in the Wanner following. A Poors Rate was made by 

the Churchwardens and Overleers of one of the JParifhes tn 

this Cown, and figned by two Juftices ; but at the Seſſions fo2 

the Cown, which were Held the 6th of October laſt, the Rate 

was quathed. At the fame Cime the Court of Seſſions qua: 

co this Rate, they made an OWer upsn the Churchwardens 

and Overſcers tu make another by the 24th of that Inſtant, 02 

elfe that they mould make one themfelves at that Cime. For 

this Purpoſe they adjourned the Seflions to a Place cailed the 
Ercheguer in that Cown, where the publick Accounts of the 

Cown are generally ſettled at; and this Adjournment thep 

nave Motice fhould be on the 24th of that Inſtant befoe-men-° 

tioned. Accordingly four of the Juftices met at the Crehequer 

at the Cime appointed; they there opened their Sefions; anv 

becauſe the Churchwardens and Overfeers had not made a new 

Rate within the Cime given them, they made one themfelves ; 

and tn that new one left out ten Perſons that were put inta 

the old one; and put in Ceveral Perſons that were not tn the 

aldone. By the Cuffom of this Borough, every one that 1s 

rated to the Poor, bas a Right to vote for Members of Par—⸗ 

{iainment to repefent it; and It was ſworn bp the Affidavits, which 

the Rule for thewing Caule was made upon, that it was be- 

licked, the putting thele ten Perſons out of the new Kate 

was Done with an Intention to hinder them from voting at the 

nett Cledion. Chis, 92. Fortefcue fad, was the jRature of 

the Fat charged upon the Oefendants; and the Complaint a- 

rifing from tt, contifts of two particulars ; firft, that the Ju- 

ftices in their Seflions have no Authowuty to make a new Rate, 
Secondly, admitting they have ſuch Power, that Mill they aught 

not to make Cife of tt in fuch a Manner, and with ſüch oe- 

figns, as to Defeat any of the Inhabitants of their Right of 

voting atan Cletion, Co the firtt of theſe Points he ſubmnitted 

it, that the Juftices had noluch Power ; and fo2 this Purpoſe cited 

Salk. 483. Co the fecond he had an Atidavic from all the Juttices, 

that the old Rate was not a fuitable one, and that the new eae 

4 a 
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to the beft of their Judgments, was tn all relpeds fit and jut. 
De DD agree, that there were no Megative Cows tn this Ai: 
Davit, that the new Rate was net made with a Gtew ta the nevt 
Elekion ; but whatever the Ciew was, he Cubmitted it, that as 
the Rate was (worn to be fit and juſt, the Court would not tit- 
quite. into this Matter any farther. 952. Fazakerly argued on 
the other Side, and fatd, that no Rule wes better eſtabliſhed, 
than, where an Appeal ts given te the Seſſions, the Application 
to them cannot be made tn the firft Inſtance. Che Realon of 
which is, that tf uch Original Application twas alloted, the 
Appeal of the Party would be taken away, Which would be a 
manifett Injuſtice. Me ſubmitted it therefore, that the inſerting 
thafe Perſons tnto the new Rate, which were not in the old one 
was notoriouſty illegal. Chts of itſelf was fufficient Cauſe, be 
faid, to have the prefent Rule made abfolute. Wut as it ts 
not denied neither, that this Alteration was made with a Cictw 
toinfluence the next Cleition, he fubmitted it, that was a far- 
ther Realon, why this Batter ought to receive a ſtricker Cra- 
mination. Che whole Court declared their Opinion, that the 
Appeal to the Seflions by any particular Perſon, who was in⸗ 
cluded in the Rate, laid the whole of the Rate open to the 
Inquiry of the Sekions; and when they had the Rate before 
them, they thought the Seſſions had full Authortty to make 
What Alteration in the old Rate thep thought pooper, and there- 
by make a new one, Otherwife Tudge Page fad, ff they Maula 
quath the old one, and make no new one, the Poor in the mean 
ime would be ieft ſtarving. At leat the Court ſaid, they 
would net Determine a Point of Law of this Mature agatntt 
the Zufitces upon an Jntormation, If what the Fuftices have 
done is tilegal, Judge Page ſaid the Party has his Remedy open 
againſt them by Indictment, o2 by hanging an Asian again 
them fo2 fo much Bonep had and recewven fa the Partys Cie, 
oe they have levied by this Rate. Accordingly the Rule was diſ⸗ 
charged. 





The King and The Inhabitants of Brackley St. Peters in the 
County of Northampton. 


R. Fazakerly came no to Hew Cauſe, why an Dyer of Videance 
Selſions thould not be quafyed, whieh was made upon an *8. 
Appeal from an Account delivered tn by the Church wardens of 
tits arith. Che firk Odjekion to this Order was, that it ts 
recited, whereas the Complainants did lodge an Appeal at the 
jai Quarter-Sefion; but it Docs not appeat, that the Pro⸗ 
ceedings Upon the Appeal at that Seſſtons were adjourned ta 
this Sefliers ; fo that there was a Diſcontinuance. Co this 
95. Fazakerly anſwered, that be did agree, tn thoſe Zuſtances, 
where an Appeal to necefiarpy to be made at the nert Quarter: 
SPeflions, tiie Adjournment of the Proceedings mut appear in 
the Recital ; foz otherwiſe the Juftices at the iecond Seflions do 
not (ew, that they habe anp Jurtsdidion, Wut tn the prefent 
Cafe ty the Statute of 43 Eliz. 2. (6). the Appeal map be mane 
Vo. II. 4A at 
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atanp Cime; and therefore, as heapprehended, the Adjournment 
of the Proceedings need not be fet forth in the Recital. Che te- 
cond Objekion was, that the Cime then the firſt Seflions was 
held did not appear; which, it was faid, was neceflary ; becauſe 
tie Appeal ts given only tothe Quarter-Sefions; andthe Cimes 
fo2 holding thole Seflions are fired by At of Parliament. Ca 
this he anlwered, that the Cime fo2 holding the prefent Sel- 
fions erprefip appears; fo2 it ts ſaid to be Held on the 18th of 
April 1732, and the firft Oder ts recited to be made at the laſt 
huarter-Oeflions ; which, he Cubmitted tt, was fufficientiy cer- 
tain, Che third Objetion was, that the Accounts of Church- 
wardens as fuch are not fubje& to the Cramtnation of the 
Seſſtons, though the Accounts of Overfeers are. Co this be 
anlwered, that by this Statute the Church-wardens are made 
Dverlſeers; and tt fhall be intended, that this Account of the 
Church-wardens was in that Capacity. Che fourth Obsection 
was, that the Appeal would not lie to the Seſſions from the Ac— 
counts of thele Officers in the firft Inftance; but the Application 
Hunht fir of all to have been to particular Juftices, Co this 
heantwered, that the 6th Sect. of 43 Eliz. gives the Appeal either 
from the Ait Dong bp the Dverfeers o2 from the At done bp the 
particular Juſtices, accoydiny to the Party's Cletion, Che 
laft Objetion, that was much relied upon, was, that the Com— 
plant to the Seflions arofe fram one particular Oisburfement 
chiefly of 111. and sd. tn the Proſecution of a Lau Suit; and 
this Dishurfement the Juftices have ordered to be ftruck out of 
the Account. Now it was infiftedD upon, that the FJuftices have 
no Power to oder an Account to be Defaced tn that manner. 
Co this he anlwered, that the Weaning of this Expreſſion only 
was, that this Sum of Woney thould not be allowed the Ofti- 
ters in their Account. Che Court thought that thele Dbjest- 
ons required fome Conflideration ; for which Reafon this Batter 
Was ordered to ſtand over, Vide poftea. 


Charleton and Bancroft. 


ME: Abney moved not, that the Rule fo2 fetting afide the 
Crecution_ might be made ablolute. 952. Agar oppoſed 
it; becauſe the Crecution was executed on the Monday after the 
Rule was made for nonprefling the Writ of Error, and the 
Plaintiff in Erre2 was prelent in Court at the Cime that 
Rule was obtained. however the Court fatd, matmuch as 
the Clittt of Crroe2 thas not actually nenps’d at the Cime of 
the Crecution, the Crecutton was certainly irrenutar ; accord— 
ingly mabe the Rule abloiute. And in thts Cale Judge Page 
fad, that a Crit of Erroꝛ is a Superfedeas not from the Sealing 
of it, but fram the Allowance of tt. 


4 Darbey. 





Term. Pafch. 6 Geo. If. 1733. 275 





Darbey and Gould. 


MS’ Fazakerly inkormed the Court, that the Poftea in this Vide ance 
Cafe was loft by fome unavoidable Accident, and fatd, 

that he had an Afidavit to produce, that the Record of Nifi prius 

agreed with the Roll ; for which Keaſon he moved, that the 
Plaintiff might have Liberty ta make up a new Record of Nifi 

prius agreeable tothe Roll. Che like Wotion he faid twas al- 

lowed in Ven. 92. tn the Cale of King qui tam and Bolton, Hil. 

5 Geo. r. and In that of Needham and Grenham, Trin. 9 Geo. 1. 
Accordingly a Rule was made to thew Caule, Vide poftea. 


The King and Pixley. 


HE Defendant having heen bought up by Habeas Corpus, Vide ante 
992, Marfh moved, that he might be batled, the only Com: 143: 

mitment returned upon tt being upon 6 Geo. 1.21. Che Attorney 
General oppoſed it; becaule fince the taking out the Habeas 
Corpus the Pꝛiſoner has been charged with other Commitments 
upon the Statute of 8 Geo. r. 18. (6). which makes this Offence 
of oppofing Cuftom-houfle Dfficers in the Execution of their 
Office in Come Circumftances Felony. Che Court fat 
thote other Commitments mutt be returned upon the Habeas 
Corpus, otherwile they cannot take Notice of them; and accord- 
ingly gave Leave, that the Return might be amended in this 
Relpee whit the Court was fitting. Che —— General 
came into Court again ſoon after, and fata that he was afrain 
the amending this Return would be to little Purpoſe. For the 
Habeas Corpus is direded to 952. Bence Digh Sheriff of the 
County of Suffolk to bing up the Wodp of this Pixley ; now 
the Commitment that is returned, is the only Commitment 
that the Pafoner is charged with in bis Cuſtody. Chis other 
Commitment for Felony was made by a Juftice oF Peace fo2 
the Gough of Ipfwich only, and that Commitment was diree- 
ed to the Leeper of the Gaol for that Borough. Uunder 
this Commitment the Digh Sheriff bas nothing to doa with the 
Pꝛriſoner; though the Fat happens to be, that one and the fame 
jDufon ſerves voth fo2 the County at large and this particular 
Bough, and the fame Perſon ts OGacler in both Capacities, 
Fo? twhich Realon, he fubmitted it, that the Court would oder 
the Priſoner to be remanded at prefent, in oder that a new 
Commitment map be made out by the Juftice of Peace for the 
County at large upon this Statute of 8 Geo. 1. and that then 
this new Commitinent map be adved to the Return. Judge 
Page fald, that be never knew a Priſoner remanded fo2 fuch 
Purpoſe as this. Cpon this the Attognep General Caiv, that 
upon this Habeas Corpus the Peiſoner could certainip not be 
intitled to be Difcharged out of the Oaoler’s Cuftodyp. Che 
Pꝛiſoner ought to have obtained two Habeas Corpus’s, one to the 
Gagler as Keeper of the Gaol foz the County at large; ansther 
to him as Keeper of the Gaol fo2 this particular ————— 

De 
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De faid too, that he had not fuffictent Motice given him of 
the Batl. Accowingly the Court dered the Priſoner to be re- 
manded, Vide poftea. 


Fitch and Goddard againf? Still. 


R. Huffey now moved this Batter again, and cited 3 Cro. 

865. Hob. 327. Ven. 217. and Raym. 39. to jufitfy the 

— Accordingly the Court made a Rule ta ſtew 
auſe. 


The King and Criſp. 


R. Burnet noty moved ta make the Rule abſolute. He 
Vii faid, tn the ECramination taken by 952, Nicholas, tie Tue 
ftice of Peace Who made the Commitment, it was From 
that two Perſons joined in committing this Robbery, one of 
which was the Preiſöner. Mow he had fince the la Wotion 
Kot other Afidavits, whereby it was fworn, that two other Per— 
tons had been committed fo2 this very Robbery, and that thep 
bad confeſſed the Fak. Che Court accordingly ordered theſe 
AMidavits to be read, and upon the whole Watter adinitted the 
Pufoner to Bail. He himlelf was bound tn a Recognizance 
of 2001. and four other Perfons juttified themſelves each in 
the Sum oF rool. 


Leehill and Sir Thomas Reynolds. 


Hee being an Aktion of Covenant upon an Indenture, of 
which the Defendant had a Counterpart, the Defendant 
DD not Demand Oyer of the Plaintiff, but fet out the Oyer hime 
felf according to the Counterpart of the Deed, and then de- 
mutred to the Declaration. A fete Days ago 92. Hollins ob⸗ 
tained a Rule to thew Caule, why this Oemurrer ſhould not 
be fet afite. 2. Marh came now to thew Cafe, and fub- 
mitted it, that by the Prattice of the Court twhere there are 
Counterparts of Deeds, the Defendant has this Privilege of 
ſetting out Oyer accowing to bis Counterpart, and tf he ſets 
It out Wrong, on Complaint to the Court thep wil Cet it atide. 
But in the prefent Cale there was no Petence to fap, that the 
Oyer was fet out untrulp. De obferved farther, that was a 
general Demutrer tea the Declaration, and therefore, admit: 
ting that tt was wong, be apprehended the Court would not 
Cet it afide upon Motion. Che Wafer informed tie Court, that 
he knew of no (uch Practice; and the Court laid they teak the 
Oyer fet out to be manitefily irregular; accowingly mare the 
Rule abfolute, 


4 : Anony- 
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— When a Per- 
Anonymus; fon prattices 
as an Attor- 
A Wotion was made for an Attachment againk a FOL inferior 
A Pꝛactiſing as an Attorney tn the County orate tht ee Court, witht 
ing teqularly admitted according to the Statute of 2 Geo. 2. % being 
The Court fatd, tf this Wan had praticed tn their Court, it qualified ac 
would Have been a Contempt tn Him, and they ſhould have ie 
ntanted an Attachment ; but as he Has pagiced tn another how far the 
Court, it ts only a Contempt in him to that Court, Foy wwerior 
which Kealon they refuled the Motion, and lett him to be pro: Ce 
fecuted fo the Jcnaltp, as the Aé directs. 20° not grant an 


Attachment 
againit him, 





Term. Mich. 6 Geo. 2. 1733. 


Beech and Johnfon. 


HIS Watter coming on again the Cale of Gardi i 
T Merret was Cited, where the Court amended fuch ‘uivit of a * 
ae a Officio ; accowingly they did fo in the prelent Cate, ; 
x re u. 


Wafher and Smith. 


HIS Matter coming on again, 952. Marh ci 
T and 992. Filmer cited 2 Ven. gar Che eae —— — 
of Dpinion, that in the Cate where de fon affault demefne is pleav- * 
ed, the Plaintiff is intitled to his full Cofts, Provided he has 
a Gert. But Judge Lee (aid, that the Rule ts not, that the 
IDlaintif Mall be tntitlen ta full Cots in ail thete Aaions of 
Cretpals, where there ts Cpecial Pleading , and_particularip 
cited the Cafe of Philpot and Jones, Hil. 1 Geo.1. Jn Crelpats 
there for breaking the Plaintiff's Doufe, the Defendant juttifien 
as Wa under Peoceſs; ihe Plaintiff replied, that his Doors 
were fut; upon which IMue was joined; Clerdié found fo the 
Plaintiff, and Oamages 2d. Wotton was in that Cale fo2 full 
Cots; but the Court refuſed it, Ex relatu. 


Vor. IE 4B Baily 
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Vide ante. 
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Baily and Colebourn. 


R. Lacy came now to ſhew Caule, and fatd, that this Adion 

was begun before the Cime that the AX was made 
that has been mentioned. Fo which Reafon it was pretty 
ertraodinary to fuppote the Legiflature intended, that Wart 
of the Record whould bein Latin, Part in Englih. Beũdes He 
faid, admitting that this Adion had begun after the At of 
Parliament, pet it would be very Witchievous, that the Event 
of a Verdict ſhould determine, whether the Proceedings before 
Ivete regular o2 not. Wut the Chief Juſtice faid, that as to 
the fir Dbjegion he thought it had very little CCleinht with 
it, by Keaton that there are Mumbers of JD2ecevents tn the 
Creaturp of Recows that are Part Latin, Part Englih. And ag 
to the {econd Dbjettion, he fad the Legiflature mutt have ine 
tended fomething by the Act Which they made. But if tt wouid 
be tn the Power of Plaintiffs to take their Cate out of the 
At, merely by laying thett Oamages above rol. the AE would 
be wholly cluded. However this Watter was ordered ta ftand 
over. Ex relatu. Vide poftea. 


2 ‘Terry 





aka 
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Anonymus. When a Mat: 
ter is forbid- 


4 — den bya Sta- 
R. Gapper moved fo2 an Information againſt Churchey, Te se 


f02 aiting as Juftice of Peace in the County of So- Penalty | 

merfet, without having a clear Cftate of 100 [Pounds ewer py. is 

per Annum, accowitig to the Diredion of the Statute bow Br re 
BE 5 Geo. 2.18. Che Court was of Opinion tn the firſt Place, por grant an 
that the Afidabit which the Motion was made upon, was not Information, 
certain enough; and befides tf it bad, they fatd, they thould not der will 
habe granted an Information fo2 this Offence; becaule there ts Hi — 
a Penalty given by the Ae, for which an Adion will lie; 02 as pe Koway 
Judge Lee (aid, an Information map be brought for that Pe— for the Pe- 
naitp of Courfe, without the Afiftance of the Court, Accoyd- nalty in che 
ingly the Wotion was refuted. Manner 


which the 
Stature pre- 


Langfield and Walmelly. Hoa 
How far the 
Seen Cummins moved to ftay the Plaintiſf's I roceedings, Lourt will 
there being no Cauſe of Aition tn the Crit; the Crit re: ty Pro- 
quiting the Defendant to antwer the Defendant, and not the Plain- Rome 
tiff, fuch a Complaint. Accowitugty the Court made a Rule to pers in the 
fhe Caule; and afterwards on Aivavit of Service made it writ which 
abfolute. poe Defen- 
A ant was 
ferved with. 


Shepherd and Crawford. 


HE {aft Ceti 992, Strange obtained a Rule for putting Cf a How far the 
 Crialin this Canute till this Cerm, by Beafon of tome of Cour will 

the Defendant's Clitnefles beiny gone a Gopage te the Weft-In- Fv" — 
dies. Mꝛ. Strange nol moved upon the fame Aidasits, that pouidbe puc 
the Crial might be put off till nert Term; and fatd that by the of a tecond 
Rules of the Court upon one Wotton, a Crialis never put off Time. 
but fo2 one Cerin. Accowingly a Rule was made to ſhew Caule, 
Vide poftea. 


— againft 
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When Nul 
tiel Record 
is pleaded, 
what fhall 
not be ſuid 
to be a 
Failure of 


the Record. 


Vide ante 


ac 
25060 
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—— againft Pether and Ling. 


N Debt upon a Recognizance again Wal, the Plaintiff de- 

clared, that the Defendants John Pether and —Ling became bound 
in a Recognizance with Condition, that one James Cook fhould 
either Currender bimfelf 02 fhould pay the Money that Hould be 
recovered againt him. Che Defendants pleaded Nul tiel Record. 
And this being the Day given the Plaintiff to verify bis Ke— 
cow, 992. Marh fubmitted tt, that the Record produced varied 
from the Record which was declared upon; fo2 tn the Recon 
produced John Pether 15 bound by the Fame of John Pether of 
Baterfey in the County of Surrey, Dusbandman, whereas in the 
Wecow veclared upon, there is no Addition at all; but onip 
John Peter generally. Judge Page and Judge Probyn agreed that 
if the Addition had been tnferted tn the Declaration, and omit: 
ted out of the Recoynisance, the Clartance would have been 
fatal, But as it ts, the Court was of Opinion, that it was 
we Clartance ; accordingly Judgment was given kor the Plain— 
tiff. 


The King and Taylor. 


R. Strange came now to Hew Caule, and fubmitted it, 
that the Judgment of Oufter Mas Warranted, as well as 

the other Part of tt for fintny the Defendant. Me oblervyed, 
that the Judgments in Ations were not Lartable, accowing ta 
the Dilcretion of the Judge, but fired and Certatn tn all Cates. 
Ho fired and certain he aid they were, that if tt Mould happen 
at any Cime that thep are entred up otherwife, even the Party 
himlelf, in whale Favour the Clartation ts made, may reverie 
the Judgment foz that Weafon. Foe this Purpoſe he cited Salk. 
633, $11. Com. 277. and Skin. 524. Jn the pefent Information 
in JQature Of A Quo Warranto, as well AS in Aa Quo Warranto it⸗ 
{clf, be concethed, that the Judgment appointea by the Law 
was, that the Cefendant Mould ve ouffed as well as fined; and 
the Dekendant by confefling in one Part of bis Defence, and 
juſtikying in the other, thail not alter the Form of the Judg- 
ment. De obferhed that if there was any Doubt of this at 
Common Law, the Statute of 9 Ann. 20. (5.) has made this 
clear beyond Queftion. Che Wows of the At Were indeed 
only, That the Court fhall and may give fuch Judgment; but it Is 
well known that thofe (Uords are always conttrued the fame as 
muft. Che Cafe of The King and Pendar, Pafch. 10 Geo. 1. he 
fubmitted it, was very applicable to the peefent one. Chat was 
an Information agatnf the Defendant in the (ature of a Quo 
Warranto, fo2 erecuting the Dffice of Mayor of Penrin tn the 
County of Cornwal. Whe Oefendant juttificd, as being eleited 
and (wom inta that Oftice. Che Jurv found that he was elet: 
ed, hut not fwoon. Che Court tas of Opinion tn that Cafe, 
that Judgment of Outer hould be entered againſt him, which 
has Dene accordingly. Notwithſtanding this, ve Vr a 
2 Jangamus 
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Mandamus fo be ſworn in. Che Judgment of Oufter was teturn: 
cd ta the Mandamus, and the Court held tt to be a good Keturi. 
Cwo Writs of Erroz were brought upon thele Judgments in 
the Doufe of Lows, the firſt Judgment was affirmed; and the 
Court held that a Writ of Erroz would not fie upon the other; 
and accordingly the fecond Crit of Crro2 was guahed. Some 
other Counfel of the fame Side fubmitted it, that the Court 
neber interferes themlelves in giving Oiredions about entring 
up the form of the Judgment; but leaves the Party to enter 
itat his Peril. JE he enters it wong, the ſuperioz Court will 
reverfe it. Chey fatd farther, that this Judgment was entred 
up in Hilary Clacation; the Gacatton ts always confidercd as 
Wart of the peecedent Cerm , and pet no Application was made 
to the Court about amending this Judgment, till the firft Dap 
in Eafter Cerm after. Chep fubmitted tt to be a knotwn Rute, 
that Judgments are never amended but in the fame Cerm in 
which they ave entered up; and thetefore they hoped the Rule 
feuld be diſcharged. 952. Wills argued on the other Stoe, and 
faid He did agreẽ that the Court will not dires& the Party what 
Judgment He Mall enter up; fo farghis entering up his Judg— 
ment is at bis Peril; but pet he Mieved tt was never ima: 
nined, but if the Party enters up a Wong Judgment, the 
Court will fay that ts not their Judgment, and will oder an- 
other Judgment to be entered. Co the fecond of thele Ex— 
ceptions he BID agree, that in many Reſpects the Clacatton ts 
coufidered as part of the Cerm peecedent; but pet it would 
be very ertraordinary, that this Fitton Mould depaive the art 
of bis jut Bight in applying to the Court the fir Day tir 
which be poſſibſy could apply. Che principal Queftton then, he 
fatd, would arife concerning the Foam of the Judgment ttteif. 
‘etore the Statute of 9 Ann. he oblerved, tt was far from be- 
ing a clear Point, that Judgments of Oufter could ever be en- 
tred up in Informations in the Mature of a Quo Warranto. Low 
Chief Juftice Holt declared His Doubts of it often. Co ſettle 
thefe Doubts, was the Statute of Ann. made. And in general 
he fain he ſhould agree that Judgment of Oufter muff he entreD 
upon them; but tf fuch Judgment muff be entered tn the pre- 
fent Cafe, it muft be taken fo2 granted, that when once a Per— 
fon erercifes an Dffice without Authoaity, fo long as he Does fo, 
he is incapable of having a rightful Cletion ; ik be ts capable 
ef it, the Foꝛm of the prefent Judgment muſt be wong. And 
fe obferbved, it was Certain that Judgment of Oufter has not 
always been entered upon thele Informations fince this Sta- 
tuts. In the Cale of The King and Hicks, Hil. 5 Geo. 1. the Dee 
fendant’s Dffice determined before the Cime fo2 entring up the 
Fudgment was come; and he was onlp fined for the Cturpa- 
tion, Soin Cjekments, tf the Term runs out before the 
ime for giving Judgment, the arty map indeed take Judg— 
ment fo2 the Damages, but cannot pave Judyment fo2 the Cerm, 
but upon fir applying to the Court to enlarge the Cerm laid 
tithe DOecclaration. And ag to the Cale of The King and Pendar, 
his Exerciſe of that Office was for the whole Cime illegal, and 
therefore could not be reſembled to the peelent one. 952. Draper 
faid too, tat there were Inſtances to be produced of the Par— 
Vou. II. 4C ty’s 


2,82. 


Vide ante 
261. 
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ty’s having diſtinct Judgments by Cevering fn this Wanner in 
his Puftification, and fo this Purpoſe cited 2H. 7. 11. ann 
2 Roll’sAbr. 124. Qecowingly for thefe Realons the Court in 
the prefent Cale mage the Rule abfolute. 


The King and Cotton. 


—— Corbet and Serjeant Baynes came now to thew Cauſe 
O upon this Rule. jn Cale of Convitions they did agree, 
that the [arty muft be ſummoned befme he is conviged, and 
fuch Summons muff appear upon the Face of the Cenvition. 
Wut in che Cale of Myers they Cubmitted it, that the Ruie of 
Law was otherwile. Jn Owers of Baffardy, as well as in 
Orders of Removal, they eblerved, tt Was weil known, that 
itis feldom fet cut tn the Dwer, that the Party was fum- 
moaned ; and the Dwer ts never quathed for this Keaton. In 
Doers of Remobat the Parifh, on whom the Oder ts made, 
in Fast is never fummoned, no Does the Law ſuppoſe them ta 
be fo. A Carrant, they ſaid, by Law can never tue, uniefs 
there is a prebisus Summons; and they apprehended, tt would 
be a Matter of Dangerous Conſequence to habe tt once effa- 
bliſhed foz Law, that the Party mutt be ſummoned; fo2 tf fo, 
he would always tun away and leave the Child to be maintained 
by the arith. Wut admitting the Court ſhould be of Dpintan, 
that in Stritnels the Law did requirea Summons o2 arrant 
in thefe Cafes; pet fttil they apprebended for ſuch a meer 
apiftake in Judgment the Court would never grant an FJnfar- 
mation, 992. Abney and 992, Hayward argued on the other 
Side. Chey fatd, an Ower was in itleif a complete Judg— 
ment; and they concetved, that the Rule of natural Tuftice re- 
quired, that no Man Mould pave a Judgment pats agatut 
Hint, without hating an DOppogtunity of being heard againt 
it. Chey did agree, that no Summons need appear upen 
the Face of thele Dyers; but the Realon given by the Court 
in thoſe Cates is, that it is meet Watter of Procceding before 
the Juftices, and they will intend there was oie, 952. Abney 
fatd He had looked upon his Motes of the Cale of The King 
againft Squire and Ellington, that was mentioned upon the former 
Sirguinent ; and he Had taken the Fak to be tn this Manner. 
Mune of thoſe Oefendants was BWaypo2, the other a Futtice of 
Peace of the Cown of Hartford. Chey had made a Canvision 
upon One Venables fo2 keeping a difowerly Alehoule. Chts 
Conbiition was removes up by Certiorari, and one Exception 
taken to it amongtt others was, that it DIN not appear the 
Carty was fummoned, Che Anſwer given to that Erception 
bp the Court was, that they would intend he was ſummoned; 
and that Convictiõn was confirmed. After thts an Information 
as moved fo2 again thole tuo Defendants Squire and Elling- 
ton tipon Adabvits, that they bad never fummoned the Party; 
and the Jufoxmation was granted. Judge Page ana Junge Pro- 
byn (aid, that thep believed it might be true, that the Party 
need not have a Summons ent him tn thele Cafes fo2 the 
Danger of his cunning away, it he had fuch previous otice 
I 


given 
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given him. Wut when a Baſtard Child ts born ta a Parilh 
(as tt mutt be in all Cafes before the Juttices can at ail examine 
into the Fat) and when Dath is made hy the Wother of tt, 
that fuch a one ts the Father of the Child; they declared their 
Spinions to be, that then the Law clearipy juſtttied the Juſtice 
of Peace in iſſuing out bis Tarrant ta apprehend the party, 
and that it was iſſegal in the Juſtices to make an Order upon 
Him, til fuch Warrant iſſued and returned. Chey fatd, thep 
thought that natural Jullice required this, and that if ever 
fuch Complaint ſhould come before the Court again fo2 a Ju— 
ftice’s making an Dwer of Baftardy upon a Wan, without gi— 
hing him an Opportuntty to be heard, they ſhyoauld certainty be 
fe2 gtanting an Information, Wut as this was the firfl Cime, 
that they had ever remembered a Complaint of this Got tu 
come before the Court; they thounht the paefent Rule ought 
tobe diſcharged. Judge Lee (ald, in Conbiitions he did agree 
if was neceflary that the Party Hhauld have an Opportunity 
to be heard, befoe the Conviiton ts made upon him; and 
the Court requires, that it hould appear upon the Face of the 
Convistan, that thie Party had fuch Opportunity given him ; 
but in the Cale of D2ners, 02 of Convicions for keeping an 
Gichoule without a Licence, which are in the Mature of Doers, 
He Doudted Whether this was neceflary, Che Reafon why this 
muſt appear upon the Face of the Convittion, could not be, he 
faid, becaule the Barty has no Wenefit of Appeal given Him ; 
fo. in thole Inffances where an Appeal’ ts given by At of Par⸗ 
lianient, this mut appear upon the Face of them. So that the 
truce Beafon, why in che Cale of Convitions this mut ap- 
pear, and tn the Cale of Owers this need not, He tock to be, 
that in the one Cate tt was neceflary, tu the other Cale it was 
not. Gs ta the Cate of The King againſt Squire and Ellington, 
He took it, that the Reaſon, why the Jnfoxmatton went ayant 
them, was, becauſe thep had tet out tn the Condition, thar 
Venables was ſummoned, whereas tn Fat he was not. And fo 
992. Strange and 952, Mafterman ſaid, that they remembered that 
Cale was. Accowingly the Bule was dtlcharged, 2s 


The King and Butler. 


OTION was made foz a Certiorari to remove up fome How far No- 
Dyers of Sewers, and Aavits were produced, chat Wore Pe 
the removing them could be of no Prejudice. Wut, becauſe Comantiea 
there was not likewiſe an Atidavit of Motte of the Motion gt: ers of Sewers 
ben tothe Commiflioners, the Court cefuled to make eben a betore the 
Rule to thew Cauſe. — 


Rale to fhew Caufe why a Certiorari fhould not be granted to remoye up an Order of theirs. 


Anony- 
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Anonymus. 


How far an N Motion for an Jnfogzmation again the Mayor of Efham 
——— fo net holding a Court-Leet and Seflions of Gaol· Deli⸗ 
cannor be very tt Purluance of the Charter, Judge Probyn (aid, that the 
gaint a  (WMayo2r was a Juftice of Peace by the Charter, and therefore 
Mayor, un- Hotice ought to be given of the Wotion. 2, Lacey agreed 
lef Notice it, 1F the {nfoymation had been moved for againf him fo2 any 
iad Diniffion of his Duty as Juftice of Peace; but as it 15 fo2 
: " an Omifion of his Duty in hts publick Capacity as Mayor, he 
fubmitten tt ta be otherwife. However the ret of the Coure 
— with Judge Probyn; aͤccordingly the Wotiun was re— 

ufed, 


Homes and others againf? Mendes Czfars. 


Whenan Af FN an Adion heought by the Plaintiffs as Afignees of a 
fidavit is = 1 Commifion of Gankrupey, 2. Strange moved, that the De- 
ae ida fendant, minht be diſcharged out of Cuftodp upon Common 
Defendantto Batl, the Afidavit, on which he was Held to Special Wail, be- 
fpecial Bail, ing not certain enounh. Che Crception taken to the Affidavit 
how far fach wag, that the Plaintiffs Had only ſworn that the Oefendant was 
Aevit 4 indebted to them tn the Sum of 6781. as appeared to them by 
to be certain tHe aks of the Bankrupt. He faid the Court granted the 
enough, or like Motion laf Cerm in the Cale of Innys and Sinclair. Ac— 


nol. cordingly a Rule was made to thew Caule. Vide poftea. 


Trevilcock and Harvey. 


For what Er- ey Writ of Erro2 to reverle a Common Recovery, the 

ded rae Erroz afligned was, that the Clouchee died between the 

cae thallbe @ette of the Summoneas ad Warrandizandum and the Return. 

reverfed. $92. Agar, Sen. was of Counlel with the Plaintiff im €rro2, 
a eee on the other Side, Accordingly the Court re- 
nerfed it. 


Richardfon and Roynes. 


How far the ie an Azion upon the Cale the Plaintiff had laid in bis De— 
—— claration feven Counts, fome to Buſineſs done as an Attor⸗ 
dived thee nop, others for Boney tent; but four of them were eraly to the 
Counts hall fame Wurpote with the other three; upon which M2, Draper 
beftruck our moved, that thofe tour Counts might be truck out of the De- 
of a Decla- g{gration, Accawingly the Court made a Rule to ſhew Caute, 
tion, by Rea- any afterwards It was made abſolute. 


fon of their 
being unne- 
seflary. 


I Weel 
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Weel and Smith. 
How fara 


M3: Agar moved to fet afide an Execution, fo2 its being ta. Writ of Er- 
Aen out after a Writ of €rro2 quod coram vobis allowed ; —— 
and likewiſe kor its being ſued out by a wong Mame. Che matt nor be 
Court accordingly made a Rule tu Hew Caule. Wut Judge taid to be a 
Lee faid, it Deferved to be confidered, whether a (Urit of Crrgz Superiedeas 


quod coram vobis was a Superfedeas till Watl givens Vide poftea, ti)! Bailis 


given to it. 


Anonymus. 


ip Motion for a Pyohibition the Libel was Produced ſigned Whena Pro- 
by the Deputy-Renifter ; but Judge Page Doubted, whether hidiion is 
there ought not to Have been an Affdavit of tts being a true — 
Copp. Wz. Munday ſaid, that the Courſe of the Court was tO Copy of the 
aliow fuch Copp of a Libel without an Affidavit. Accordingly vided fignea 


a Rule was made to ſhew Caute. — de 

uty Regi- 
fter of the Ecclefiaftical Court, fhall be fufficient to be laid before the Court above — * Af- 
fidavit that itis a true Copy. 


The King and The Inhabitants of Worcefterton. 


HESE fame Orders, which the Court had been of Opint- videante 
on before were bad. but that they were not properly before 247. 
them bp Reafon of the Dekect in the Certiorari, were now remo— 
ped up again by a proper Certiorari. 952. Wirley ſubmitted it, 
that the Court would not allow thefe Crceptions to be ar- 
gued again, and therefore that the Dwers Mould be quaſhed 
without making a Rule to few Cauſe. Che Court fard theſe 
Orders are removed by a new Certiorari, and therefore they 
mutt make a Rule to thew Caule, which they accordingly dd. 


Damon and Jollieffe. 


R. Bancks moved to change a Venue from Hamphhire ta when — 

Dorſetſhire, upon an AMidavIt that the Caule of Ation arole con arives in 
in Pool, which ts a Cown and County of itlelf, and Part of a Place thac 
Dorfethire. De agreed, that by the Rules of the Court it could isa Town 
not be removed to Pool; but fubmitted it, that it well might and Comry 
into the County at large. Che Court made a Rule to thew ae eas 
Caule ; but fato, that a Cown and County ts no Wart of the vin nor 
County at large; and therefore they fhould not make tt ablolute, change the 


but upon Content. Vide poftea. ~ Venue into 
the County 


next adjoining, notwithftanding they cannot change it into the Town and County. 


Vor. I. 4D Martin 
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Martin and Mutfield. 


eae pd PON a CUtit of Crroz bought toreverfe an Dutlatery, 
—— 92. Dennifon moved, that the Plaintiff in Error might 
—— appear fo the original A#ion, and that in the mean Cime, Pre 
verfeanOut- Ceedings tu this CUrit of Crre2 thould be flayed. TGhere a 
Jawry, how CUtit of €rro2 ts bought to reverfe an Dutlawyp for Mant of 
far the Comrt Proclamations, he ablerved, that fuch Appearance was requifite 
it, notwith- DY the erprefs Gords of the Statute of 31 Eliz. 3. before the 
flanding the CUtit of Ervo2 hall be allowed. Che Statute of 4. and 5 W. 
Plainuffin & M. 18. provides menerally concerning the Weverial cof Dut- 
Error does lawries, upon anp Exception whattoever; and by the Authority 
the ginal SE Carth. 459. Bail mute be given to the orginal Aion, upoit 
Aaion bainging the Civit of Error. 2. Strange on the other Side tain 
He did agree, that the Plaintiff in Error Mutt appear to the ori⸗ 
ginal Ttion before the Outlawey ſhall be reveefen; but he con- 
ceived there was no Realon why the Plaintiſt, hhould not prꝛo⸗ 
ceed, in oer to reverſe it, without entring ſuch Appearance, 
In Cates of Dyers of Baftardy removed up hy Certiorari, 
He did agree the Court will not quay the Order, till the Par 
ty enters into a Recogntzance to appear atthe Setlions ; but 
pet He {ald it is well knotun that the Party may take bis Er: 
ceptions to the Dwer, and have the Opinion of the Court upon 
them, before he enters tnte fuch Reconnizance. Che Court 
wate BE Ape fame Opinion; accowingly the Wotion was refufed. 
ide poſtea. 


Huſt and ~~. 


How far the WN an Ation upon the Cafe fo. Goods fold and delivered, the 
Court hae & Defendant pleaded Dutlawy of the Plaintiff, and conclude 
2 Plea of HIS lea in War, but did not plead the Dutlawey fub pede figilli. 
Outlawry,by 992, Field moved to fet this Plea afide; but the Court refuten 


Teeafon is the Motion, becaule the Outlawey was pleaded tn War, 
it is pieade 


in Bar. 

Shepherd and Crawford. 
Vide ante. R. Field themed now fo Caufe, that_the Defendant har 
i Not pad the Cots, which the Court dire&en to be 


patd on putting off the Crial before. 992. Strange ſaid, that 
bp the Rules of the Court the Plaintiff ought to have acitvcrey 
a Mill of Coffs, and to have gone before the Watter ty yet it 
lettled, neither of which be bad Done; accordingly the Rule was 
made ablolute. 


The 
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The King and Fuller. 


HIS twas a Conbifion which came on in the Paper, for when acon. 
ſelltng Wrandies and other diſtill'ds Liquors without Lt- viction is 
cence. 992. Draper obſerved that there was thee Sratutes msde for lel 
which related ta thts Matter; one, that of 12 and 13 Will. rx. Higher zs 
C18.) another, that of : Ann. 14. and a third, that of «2 Geo. 2. withoura 
and to this Conbvtittan he begged Leave ta take feverat Er- Licente, 
ceptions. Fir, that it is not fad in whafe Behalk the Com- what msl! 
plaint was made, whether im Webalf of the Poor of the Pa— oe, = 
rif, e218 Webale of the Informer Himlel€; and the Penalties conviaion 
given by the Ais are Diftiné tn thele Cales, viz. 50 Pounds, tf of chat Sore. 
the Complatht is in Wehal€ of the JPa02, 40 Shillings only, 
1f in Behalk of the Jnformer himſelf. Secondly, that tt ts 
Invecd fad that the Oefendant undertock ta fell thefe Liquors 
Without Licente, but not that be did Cell them without it. 
Chirdly, Chat it is indeed fad chat he did Cell them, but nec 
that He Had no Licenle fo2 that Purpoſe. Fourthly, that it ts 
{aid be (old by Retale, without faying by what Weature ; fo 
this Purpoſe was cited the Cafe of Aftall qui tam and Andrews, 
Mich. 13 Geo. 1. and it was obſerved, that fince the Statute of 
2 Geo. 2. this was more efpecially requifite; becaule by that AE 
any Perſon map fell under a Gallon, without Licence, Fikth— 
iy, that tt (5 faid the Ocfendant feild theſe Liquors to be Dank 
in fis Houle, and not fad that they were Dank there. Upon 
one of the Game Aes, a Conviction was made for keeping a 
Greyhound, witheut fapiny that the Oreyhound was made ule 
of in deffroping the Game. Chat Conviction was removed up 
hp Certiorari and quafjed ; yet the (Uords of the Ag there only are 
ute, hail keep or ule. Sitthly, that tt is laid the DOctendant was 
fummoned, without mentioning by wham; and tn real Aétons 
Erpertence ſhews, that this ts neceſſary. Seventhly, that tt is 
not ſaid that Dath was made, that the Party was ſummoned. 
Eighthly, that it Docs not appear when o2 where the Convidion 
was mate, Che Inforxmation was given, and Evidence eva- 
mined upon tt im ene Day, and then the Watter was put off. 
Laftly, that itis not faid to wham the Foteiture is to be paid. 
4s to the firth and feventh Erceptions, the Court fatd that 
the prelent Conviction is in the fame Manner chat all others 
are. Co the fifth, Judge Page faid that he remembed the Cale 
cited, and that it was Determined fo tn Lod Holt’s Cime. Wut 
Fudge Probyn inclined ta be of Opinton, if a Wan was to keep 
j2ets in his Moule, that that might be futiictent to convict 
Him. Apon the whole, the Court made a Rule for quathing the 
prefent Convtition, unleſs Caule, Vide poftea. 


D 
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The King and The Truftees of the Kingfton Turnpike. 


H1S Matter coming on again, 992, Fazakerly and 992. Strange 

took (everai Exceptions to this Dyer made by the Fu- 
ftices. hey faid they conceived that the Watice tn this Cate 
was given too carly. Che Jultices had no Jurisdiction over this 
Caule, nor was there any Watter before them, till the Com— 
plaint that was made the 6th of July laf, Che Motice there- 
fore was not to be regarded, being given before that Cime. 
Chey faid that no Oath appeared neither to have been mave of 
this Hotice, and that was another Erceptian to tt. Jn all 
thele Proceedings they apprehended likewite, that Hotice of it- 
{elf is not fufficient; but there ought to be an actual Sum- 
mons ferbed upon the Party to_attend, which was intirely 
omitted in this Cafe. Another Objeition to this Wocceding 
was, that the Dyer was made by the Court of Seflions on 
the fame Dap in which the Complaint was made before them. 
They did agree, if the Oefendants had appeared and anfivered 
to the Complaint at the Cime it was made, and the Seflions 
Had been of Opinion, that their Anfwer was infuffictent, that 
they might have made their Dyder immediately. Wut when the 
Defendants did not waive that Aovantage by anfwertng, they con- 
ceived it was too precipitate a JDocceding to pals Judgment 
againſt the Defendants immediately. And laftipy, they fubmit- 


ted tt, that the Cubjed Matter of the Complaint was not with- 


in the Jurisdition of the Juſtices. Che Complaint is of a 
Turnpike ereted tn the Cown of Kingfton; unlels this Curn- 
pike was ereited in the Road leading from London ty Eaft-Green- 
ftead, it might as well babe been eretted in Northumberland. 
They faid they Mould not contend but Kingfton was in the Roan 
{eadingy fram London to Eaft-Greenftead; but this Curnpike 
might have been ereted tn any art of the. Cown of Kingfton, 
that Does not lie within this Road. So that they apprehended 
that the Complaint ought ta have been made of a Curnpike 
erected tn fome Part of this Road; and for thele Reatons thep 
Cubmitted it, the Dwer Mould be_quathedD. Serjeant Wright 
argued on the other Side. Co the Objection concerning the j20- 
tice, he ſaid He apprehended the Motice was well given. A No— 
tice of an intended Appeal, a Notice of an intended Wotion, 
are frequent in Erpertence; and by equal Reaſon a Motice of an 
intended Complaint is good. Co the ta nert Objections, fo2 
want of an Dath appearing of the Motice, and itkewile fo2 
want of a Summons appearing ; he did agree that if this had 
been a Condition, the Objetions would have been fatal. Wut 
he conceived that the peelent Ak of Parliament was a remedial 
Law, a Law made to prevene the Abules of thele Curnpikes 
upon the publick Road, by which Law the Juſtices have onip 
a Power Hiden them to remove the Abule, and nat Co punth the 
Paͤrty Doing it. Soa that the prelent At Done by the Juftices 
cannot be confidered as a Conviction, but merely as an Der. 
In the Cale of The Queen and Cofins, Trin. 3 Ann. an Crcep- 
tion was taken ta an Dyer of Baktardy, foz there gr Nn 

2 um— 
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Summons appearing upon the O2der, Che Court thete overs 
riled that Erception; and thett Weafon fo2 doin fo he ſaid, oc⸗ 
cording to his Hotes. twas, that the Statute of 18 Eliz. which the 
Mrder was made upon, was a remedial Lat, and not a penal 
ene. De oblervedD that tn that Cale the Court declated, that 
thep would intend the jparty was ſummoned; and therefore an 
Dath and Summons ſhall be intended to have been made in the 
prefent one. Co the Objedion for the Order's beinn made up- 
on the fame Day tn which the Complaint was; he ſaid it was 
tril known, that Fuftices in Cpyre had that Power, and that 
Fuitices of Oyer and Terminer and Oaol-Delttery have to this 
Dap; for which Realon he aid not fee but the prefent Juſtices 
might babe Done the fame, even adniuttiny that the Defendants 
Had appeared and prayed a Day. Wut when the Defendants 
upon due Metice given them, Did not appear, he conceived they 
were well juftified in making their Drwer at that Cime. Ca 
ae laft Objedtion he fatd, he apprehended that the Tod Turn- 
pike tieceffarily imports a Gate, which ts eredted ta take Coll 
at; andif the Cruftees had eveted ſuch Cate in any one Pare 
of the County, the Juftices of the Seflions have a Joower ta 
remove it. De DID agree that upon the firll of theſe Ais of Par— 
liament, the CUords were confined in ſuth a Wanner, as that 
tie Juſtices had not this Power; but where the Curnpike was 
erected in the Road itlelf Che prelent At was made to pre- 
Dent that Jnconvenience, and by that Statute the Juſtices have 
a Dower to remove it tn whatever Part of the County it ts 
ereaev. 992. Fazakerly and 92, Strange argued by wap of Re- 
py; they fatd that they conceived this Adjudication made by the 
‘Guttices, muft be confidered in the Mature of a Conviticn. 
Che Adjucication made by them is, that the Curnpike ſhall be 
abated; the Curnpike was as much the Puperty of the Crul- 
tees, as their own Houſe; the Juſtices theretoe have by a final 
Adjudication, from which there ts no Appeal, taken away front 
the Cruftees Part of their Poperty; and if this was not a 
Conviction, they did not know what was. AC this was ta be 
confidered as a Conviction, they obſerved that the Countel of 
the other Side have admitted that the Adjudication mutt be bad 
fo2 tie CUant of a Summons appearing. But even admitting 
that this was not to be confidered as a Conviton, but only as 
an Dyder, pet fill they apprehended this muſt be bad, becaute 
the Iuftices have given this fpectal Reafon for making their 
Drader, that the Defendants did not appear upon the Notice 
given, which thews evidently, that there was no Summans ; 
and wherever that is the Cafe, that the Juſtices Difcover them- 
felues that there was no Summons, it ts impoſſible that the 
Court can intend that there was one. Chey obferved there has 
been a Doubt made, and that a very great one, whether the Ser- 
bing a Summons upon the Party was fuffictent, untels he acual- 
iy appeared upon it; for this Purpoſe thep cited the Cale of 
The King anv Simpfon, which was a Condition fo2 Deer⸗ſtealing. 
Che Fuiices Cet forth upon that Convitton, that the Deken⸗ 
Dant would nec appear before them; upon that they appointed 
a Cine and Jo{ace in the Summons foz his appearing. Seve⸗ 
Fal Cites was it argued, whether that was fuffictent ; at lat 

Vor, il, 4 E indeed 
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indeed the Court was of Opinion that. tt was; but it never . 
was imagined, but the Serving the Party with a Summons was _ 
neceflary, which they fubmitted DIO not appear to have been 

none in the peefent Cale. 192. Scrange then tn particular tock 
Motice of the Mattinefs in the Proceeding of the Tuftices, by 
their Determining this Watter the fame Day on which the Com- 
piaint was. De fad he was of Countel wath the Proſecutor in 
the Cale of The King and Hales, which was an Andtkment of. - 


Fourery, and tried at the Old Bailey. Che Defendant there 


Hau taken a Copy of his Indi&ment, be was atually.in Cuſtody, 
and the JProfecutor infifted for a Crial the fame Seſſions in 
which the Bill was found. Che Defendant defired. that his 
Crial might be put off till the nert Seſſions, and the Court | 
granted it. Jn the peelent Cafe, 992. Strange fatd he appre- 

Hended, unlefs the Court would relieve upon this Application, 
the: Party was intirely without Remedy. Che Court he fait 
harlöſy ever grants an Information again the Juttices for what 
they do at a Seflions; and the Defendants have offered, and do 
now, to try this Matter with the Proſecutor in a feigned Iſſue; 
but it bas been refuted. Che Court Declared their Opinion in 
the peefent Cafe, that the Statute, which the prelent Proceeding 
was Founded upon, was. atemedial Law, and not a penal one; 
kor which Beaton thep fad the prefent Adjudication was to be 
confidered as an Ower only, and not as a Convidion. Chey a: 
reed likewiſe, that as the Defendants did not appear atthe Dap | 
which was given them, to Delive that the Cime might be en- 
larged (02 thetr Dekence, the Juftices were well warranted in 
making their Dover the Cime they did. And farther they agreed, 
that upon this ſecond At of Patliament, the Seſſions hada full. 
Quthortty to inquire inte this Curnpike, tn whatever Part of 
the County tt was erected. Jn fome other Points they a littic 
varied tn theit Opinions. Judge Page and Judge Probyn thought 
that where a Paltonet is tn Cuftodp, the Juſtices of Oyer and: 
Terminer and Ggol⸗Delivery have an Authority to infitt upon the 
j2foner’s making bis Oefence on the fame Day tn which he ts - 
indicted, let his Difence he. of whatever Mature tt will. Judge 
Lee was of a contrary Dpinion, where the Offence ts only a 
Misdemeanor... Judge Page was of Opinion that a Summons 
in this Cale ought to have iffued forth, notwithftanding the 
Motice; but that tt ſhould be intended ſuch Summons. did iſſue. 
Judge Probyn and Judge Lee were OF Opinton tn this Cale, that 
as the At had direded that nothing ſhould be in this Road, but. 
by the Diredtion of the Cruftees, the Diretion which the Crul- 
tees gave, ſhould be confidered as an Dader. Chat the Autha- 
rity. ot the Juftices in their Seſſions, was not to be confidered 
as an orginal Jutisdtiion, but as a Furisdition upon an Ap- _ 
peal. Chat therefore the Motice itleif was Cuffictent, anda. 
Summons need not betutended. However fn whichever Light. - 
this Matter was confidered, the whole Court agreed that the . 
Order ought ta and, accordingly diſcharged the former Rule. — 


a . Dale’ 
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Dale and Mottram. 


N Debt on Bond with Canditton for performing an Award, whar thal 
the Defendant pleaded no Award ; the Plaintiff revited, thar be faid co be 
a Weference was made to thefe Arbitrators af certain Mat- * ect & 
ters Celating to a artnerHip between the Plaintiff and Oe- Vivanding 
fendaut, and the Arbitratezs awarded, that the Defendant ic direas | 
fhould pay inte the Hands of ane John Oakes, teha wag Agent thar a Sum 
fo2 the Purtners, ſuch a Sum of Money tn Truſt fo2 the Wlatn- of Moncy 
tiff and Defendant, and for the Benefit of the Partnerihip, Be! be Pd 
which he had not done; and to this Replication there was a per. 
Demurrer. AI. Strange argued in Support of the Oemurrer, 
and fad, that he apprehended that this Part of the Award, 
which the Breach was aſſigned upon, was void, hecanfe it re- 
quites the Defendant to pay a Sum of Money to a Stranger. 
In the Cale of Lane and Tanner, Trin. 12 Anne, att Award was, | 
that the Defendant Hould delther up to che Plaintiff“s Poſſeſſi 
on a Doule that atthe Time of the Award was in the Wot 
feftion of Sit Thomas Wifeman; and this Award was held to be 
void. Co the itke Purpoſe he Cited Rolls Abr. 243. Pla. 6 and 
247 Pla.4. 3 Cro. 4. and Godb. 12. 92, Fazakerly argued on the 
other Side, and fatd, that he ſhould not contend but in the ge: . 
neral that the Rule lata Down by the other Sine was right. 
But where a Ditpute is concerning Partners in Crade, as 
here it was Whether the Dekendant Had put tn his whale Spare 
into the Stock, he did not know how the Arbitrators could ta 
a moe proper Ching, than ta Award, that the Dekendant 
ſould pay in the Deficiency to_the Avent of the Partnerſhip 
in Cruit fo2 the Plaintiff and Defendant and foz the Benefit 
of the Partnerfhip. He put the Cale to be, that the Arbitra- 
tors had awarde?, that the Defendant ſhould pay a Surin of. 
Woney for the Benefit of the Plaintiff to (uch Perſon, as the 
Plaintiff Hould appoint to receive it ; he believed, He fatd, that 
It Would hardly be contended, but (uch Award would habe been 
noon, Che Court was of the fame Opinion; accowingly gave 
ig ment fo2 the Plaintiff, unleſs Caule before the End of 
the Cerm. 


Oates and Collins, 


N an Adtion upon a Pꝛomiſſozy Mote of 201. for GCalue re⸗ when Mo- 

: ceived, the Defendant pleaded Non Affumpfit,’ and pobed Ups ney is won 
on the Evidence, that the ote was given for Maney won upon ver a Wa- - 
a Wager at a Horſe Race; this Caule wag tried at the Sit- oP Race 
tings before the late LoD Raymond, and a Cale made upon this pow far fuck 
Batter for the Dpinion of the Court. 2. Fazakerly argued Money thall 
for the Ocfendant. Jn the x6ch of Car. 2. 7. there Was an A not be allow-, 
mate, Which was intitied An Act againft deccitful, diforderly and © nbs re- 
excefive Gaming. De DID agree, that the prefent Mote wag not “V™ 
included within that Act; but Hoerle-Raceingis one of the Games 
erpeflp mentioned in it. In the 9th of Anne 14. another Aa 

ag 


was made, intitled An Act for the better preventing of exceffive and 
deceitful Gaming. Chat Statute takes Motice, that the Laws 
then in Force were not fufficient ta prevent the Wilchiefs, which 
Happen by Gaming ; and fo2 that Realon provides, that all Se- 
cutities fhall be void, which are given fo2 Maney won hp 
Oaming 02 Playing at Cards, Dice, Cables, Cennis, Bowls 
Q2 other Oame or Games whatleever. Chis Statute, he fatd, 
Has a plain Relation to the former Statute, and every Game 
mentioned fn the foazmer Statute, he fubmitted it, was platn- 
Iy within the Weaning of this. 92. Spelman argued on the other 
Side, and fubmitted it, that thele were joenal Laws, and there- 
fo2e to beconftrued ftridly. Horſe-Kacing, he obferved, was an 
Exerciſe of Hiverfion only, and not Oaming, it could not 
therefore by any Means come within the Delcription of the 
Statute of 9 Anne, that has been mentioned. And ta whew how 
other Statutes, which contain general Tos in them, have 
been conftrued he cited 2 Inft. 478. 2Rep.46. 2 Lev. rgz2. and 
3 Lev. 273. Salk. 609 and 625. Judge Page Declated his Dpint- 
on to be, that the prefent Cale was not within the Statute of 
Ann. Gaming he took to be a Reiteration of Come Chance o2 
Hazard at one and the fame Sitting. Wut Dore-Racing was 
an Crercife of Recreation, and therefore could not fall witht 
the (lotions of Gaming. Chat all agers were not within 
this A& of Parliament, he laid was plain, from the conftant 
Allowance of Policies of Aflurance. And he took tt, that a 
Mager about the Bunning of a Wace of Oeephounds could 
not neither. Judge Probyn and Judge Lee were of a contrary 
Opinion. Chey (aid, they took it that the Statute of 9 Ann. 
was only made by Tay of farther Infoxcement of the Statute 
of 16Car. 2. and therefoe that all the Oames, which are reciten 
‘in the firtt Statute, mutt be intended to be included in the fe- 
cond. In Ven. 253. Judge Lee fatd it is Held, that thele Sta- 
‘tutes ate to be conftrued Itberaily. Doweder as the Court div 
not agtee in Opinion upon this Point, the Watter was order— 





co to ftand over to be {poke to again. 


Denail and Brickland. 


Whena | Ms Fazakerly moved, that the Defendant might be diſcharged 
— is out of Cuſtody, by Reaſon that tt was ſeven Pears fince 
beemered the Judgment was figned, the Defendant lately taken in Ere- 
upwithinthe cution upon it; pet ta this Day the Record was never made up 
Timethatby and enteted upon the Roll, Judge Page faid that he took it, 
the Rules of that the Plaintiff's Attorney has two Cerms given him to da 
she Courtie it inatter figning the Judgment, Wut Judge Probyn and Judge 
how far the’ Lee Declared, that they took the Rule of the Court to be, that 
Court will the Plaintiff's Attorney muft Do it before the End of the nert 
notdifcharge Germ after figning the Judgment ; and the Wafter confirmed 
a — their Opinion. However the Court agreed, that they could not 
Execution Dilebarge the Defendant out of Cuſſody on fuch an Omifiion. 
upon that They fad they could onlp oder the Plaintiff's Attorney towing 


Account, In the Record, that the Roll might ve made up ; which they ac: 
cordingly did In the prefent Cale, at 
2 Cc 





J 


The King and Rainer. 


HE Defendant having been convted for printing a (canda- Vide ante 
{ous Libel upon the Houle of Lows and Commons, called *3* 
Robin’s Game, or Seven’s the Main; the Court now fet a Fine of 
so Pounds upon Him, committed him for twa Pears, and un— 
til be ſhould pay this Fine, and iikewile ttl he mould find Se— 
curity fo2 bis good Behaviour for (even Pears, 


The King and Dr. Earbury. 


HE Defendant had given Motite to the Attowiey General, eae 
that be Hould move the Court, that bis Recognisance Hould & see 
be taken off the File and diſcharged, for certain Errors appear: 7 jpei upon 
ing upon the Face of it. He lato he had been taker up bp a the Govern- 
Tarrant from one of the Secretaries of State, ſigned De Ja menr, what 
Faye; and he conceived that this Tarrant ought to have been Bl! be id 
figned with the Mame of the Secretary of State himlelf, and ry Reco. 
not with the ante of one who was but an Officer under him. nizance up- 
Then he was heought before the Secretarp of State upon tht on fuch aa 
Tarrant, the Secretary of State committed Him; and fince Occafor. 
a private Juftice of Peace has taken upon himſelf to batt him, 
requiting him to enter into this Recoynizante. No Wan, be 
fubmitted it, bas Authority to batl another, unleſs be is equal 
to the Perſon committing. A Juffice of Peace ts an Officet 
inferio2 to a Gecretary of State; and therefore he conceived 
that this Recogntzance muft be tilegal. He oblerven farther, 
that the Terms of this Reconnizance are, that he ſhall keep 
the Peace; and likewiſe that be thall appear in the Court of 
King’s Bench, to anfwer {uch Matters av hall be objected a- 
gaint dim. De did agree that a Juftice of Peace has Authority 
to bind over to the Seſſions; but this was the fitſt Cime that 
he ever heard that they had Authority to bind over to this Court. 
Gnd to ſhew that they could not have fuch an Authority, he ape 
pealed tu the Statute of 18 Edw. 3. 37 Edw. 3.18. ag Edw. 3. 
and1& 2 Phil. & Ma. He took Motice farther, that _he had en- — 
tred into this Recoguizance fo long ago as Mich. Cerm laſt; 
and no Information has been filed again him, no2 bas he had 
one ſingle Charge During all this Cime. Che Court (aid that 
thep believed it was ulual fo2 the Secretaries of State not to 
fign theſe (Uarrants themſelves. Co the ſecond Objection thep 
could not inguite into it upon this Motion; becauſe the Notice 
is, that the Court will be moved to diſcharge the Recoynizance, 
fo2 Errors appearing upon the Fate of it. Co the third thep 
fad, thele Recognizances are very frequent in this Court; and 
therefore they fhould certainly not oder the preſent one to be 
taken off the file upon Wotion. Ie the Recagnizance ts ilie- 
nal, the Ocfendant has his Remedy another Cap. Co the lat 
Objekion, they did agree that t€ there had been a Pear pated 
from the Cime that this Recognizance was given, and nv Pro— 
—— peut the Defendant, — have been intttled 3 
OL. II. 4 & 
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‘ie Ditcharged. But till then, by the Rules of the Court, be 
cannot; accodingly the Botion was refiuled. Vide poftea. ».¢ 











Elliot and Crifp. 
When aMo- ~\N a Rulecto thew Caule, why a Cried ſhould not be: put: off. 


tion is made 


Homes againf? Mendes Cæſars. 


Vide ante Me Fazakerly came now to fhe Caufe, and faid he did az 

onal i gree the Cafe of Innys and Sinclair Was as Has: been men- 
tioned. But he.fubmittenit, that it was  diftinguithable from 
the prefent one; becaufe in the prelent one, the Aiton is brꝛought 
by Afignees of aCommifion of Bankruptcy, who can have no 
farther Knowledge of the Debts owing to the Bankrupt, than 
as appears to them by his Wooks. he obferved it might be fain 
that the Plaintiffs might get tome Perſon to ſwear to this Oebt 
pofitively; in Anſwer to this be (aid, he concetved that thts could 
not be requited of them; becaufe til the Cime of Crial no 
Pꝛoceſfs lies for that jurpote, Powever the Court made the 
Rule abſolute; and faid upon this A of Parttament thep 
thought there was no Difference between the Cates. 


When « De- Clark and: Paget. 
endant 1s 

ferved witha die 
Copy af a OK Rule to ſhew Carle why Proceedings Hhould not be ſtatd 
Writ, in Pur- upon the Statute of 5 Geo. 2. 27. by Reafon of there ve- 
fuance of the ing no Name of the Defendant tnferted tn the Enclih Matice; 
Geo e27. Dd. Strange ſubmitted it, that it was not neceffary; becaute the 
what fhail SOefendant himſelf was perfonatly ferved with it, however, 
not be faidto the Court was of Opinion, that as the Form tnferted tn the 
bea fufi- Qt; begins with the (Aords You A. B. the letters A: B. mutt 
cient Englih trang fo2 the Mame of the Ocfendant; anv therefore the ame 
on the Mean. O€ the Defendant ought to have been mlerted; for which Realon 
ing of thae they made the Rute ablolute, 

A& of Par- 

liament. 


4 Anonytmus. 
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Anonymus, 


R. Wheat moved fo2 an Information againſt one Hurft, When a Per- 
for aéing as Cinder-Shertff of Huntingtonfhire, and ag an or sess 
Attomey at one and the fame Cime. De fatd this was amaink gong ac. 
the Statute of 1H. 5. 4. Atcordingly the Court made a Rule corney borh, 
to thew Cauſe. Vide poftea. contrary to 


’ the Srarute of 
1H. 5. 4. how far the Court will grant an Information againft him. 


The City of London and Sir Fifher Tenfh. 


qa Common Serieant moved ta make a Mule abfolute what arethe 
fo2 amending a DOeclatation. 99}. Bootle junior ſaid He Termswhich 
fhould not eppole it upon Payment of Cots, atid four Daps tre Psion 
ime to plead, as the Plaintife had given no Rules to plead this wien he 
Term, though the Declatation was of lak Cerm. The Daler moves co a- 
informed the Court, that fF Rules to plead Had been given this mend nis 
erm, the Oefendvant would have been intitled only to two Declaration 
Laps Cime to piead in; but ag the Rules twete not of this 

Germ, he thought him well intitled to for Days; accordingly 

the Rule was made ablolute on thole Cerms, = 


Bell qui tam and Wyat. 


: i hes an Infomation qui tam upona ufurious Contrak, 92; vow far the 
Harvy moved that the Proſecutor might have Liberty to com: Court will 

ound the Fogfeiture. Me obferved that in the Exchequer, tuch sve rere 
Spattons are frequent, and Judge Page fatd he vemembed Chat cucor tall 
tie fame bags been allowed here; accordingly the Court made a compound 

Rule to hew Caule. his Profecu- 


Weftpee and —— 


1 an Aition bought by the Plaintiff, as Afignee of a Wail. How far a 
Bond, the Wail pleaded Compervie ad diem; the Plaintiff Com wil 
joined Ifue upon that Fat. Mow 2. Dennifon ſaid, that the poe thar a 
Cruth of the Cafe was, that the Detendant Did give Wail at pair-Picce 
a Judges Chamber; but Creeptions were taken to that Wall maltberaken 
in Cime, and they never juttificd, A Watl-jtece he Lard there- o# the File, 
fore there was figned by the judge, which has a Colour of an ye 
Appearance, though not a veal one; for whieh Realon He moved, on ounteoan 
that the Bail Piece minht be taken off the File. Judge Probyn appearance. 
fain, tf this was the Fatt, the Wail-jpicce would De the Plain⸗ 

tiff no Prejudice ; fox there ateontp the intttal Letters of tye 

Names of the Bail, when the Judge ſigns it. Che Mames are 
afterwards drawn out at length, if there are either no Excep⸗ 

tions to thele Bail within Cime, or tf there ave Creeptions 

to them, and they juttifp ta the Satisfaction of the Court. In 


the 





one 


Vide ante 
444. 
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the prefent Cate it is (aid that the Crceptions to the atl were 
put in in Cime, and thep did not juſtiky; the Blanks of their 
James therefore could never be filled up; and conlequentiy 
this can no way be called an Appearance; fo2 which Realon the 
Wotion was tefuled. 


The King and Amys. 


Ms Fortefcve now came to ſhew Caule why this Order ſhould 
not be quafyed. De fatd there had been four Erceptions 
taken to it. Firſt. that the Crade of a Carpenter ts not with- 
in the At. Gecondly, that it Does not appear that the Watter 
pad any Woney with the Apprentice. Chiralpy, that the Seſſions 
cannot order Reftitution of fuch Money. And laſtly, that it 
Does not appear that the Wafter appeared, o2 was fummmoncd 
and made Oefault. He began with this Anſwer to the laf Cr- 
ception firft. And as to that he lubmitted tt, that this did ſuf⸗ 
ficiently appear. Che Order recites the Complaint of the De- 
fendant’s not tnitruding bts Apprentice well, which appearing ta 
be truce (favs the Dder) and after Hearing Counlel and Evi— 
Dence touching this Matter, tt ts odered by this Court, &c. 
Now Counfel and Chidence could not properly be fatd ta be 
heard, but by Hearing Counfel and Evidence on both Sides. 
De Tad further, that he apprehended tt was not neceflarp that 
the Defendant fhould habe been ſummoned at all. .Che De- 
fendant by being bound. over to the Seflions by the head 
Officer, wham the Complaint twas firft of ail made to, was 
bound ta take Notice of the Cime, when he was to appear 
there ; at leatt he conceived that fuch Summons need not be fet 
forth in the Dawer; at mot tt is Watter of Poceeding only ; 
and therefore tf requifite, Hall be tntended; and fo2 Authority 
in Anſwer to this Creeption he cited Salk. 67. AND 490. Wy which 
Cates the third Crception was anlwered likewile; for there it 
fully appears that the Seſſions may ower Reffitution. Jn Au— 
{wer then to the fecond DObjetion he fubmitted it, that it couſd 
not otherwiſe be intended by the Dwer, but that the Defendant 
DID receive Money with his Apprentice; fo2 the CUlods are, 
That William Amys do return and pay back the Sum of 5 Pounds to 
his Apprentice. Now he fuppoled that tt would hardly be con- 
tended, that a Perſon could pap back Money which be had ne- 
wer received. Chen as tothe lat Creeption, he did agree that 
the Crade ofa Carpenter ts not mentioned within the 3d or 27th 
Section of the Statute which this Order is founded upon, but 
within the 3oth tt 18; and che 35th mult certainty have a Re- 
fation ta alt the Crades that are erpetiy mentioned before ; 
and be believed it would be very difficult to aſfign a Beaton 
why it ould not extend to ail Crades in Being at that Cime ; 
eſpecially fince it is admitted that the Claule of the Statute, 
which relates to a Service of ſeven Pears Apprenticefhip, 
Does ertend to all. 952, Strange argued by wap of Reply, 
and (ald that he apprehended it DID by no Wears appear that 
the Defendant was ſummoned in the prefent Cale. Hearing 
Counlel and Chidence upon a Camplaint, map —— 

I under: 
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underftood of Hearing Counlel and Cyidence on the Gide of 
it; and tf the Cruth of the Fat had been otherwiſe, un- 
Doubtedly tt would Habe been fet forth tn the Order tn the 
common Form, viz. after Hearing Countel and Evidence on 
both Sides. Chen in oder to thew that a Summons was 
neceflary, he fatd be did agree tf the Application had been ta 
the head Dfficer, before the Complaint came before the Sef- 
fions, there would have teen no Occafion for a Summons; 
but it is well known that the ſettled Oetermination of the 
z5th Sesion tn this Ax of JOarltament has heen, that the 
SHeflions Have an ozginal Jurisdiction, and that that Part 
of the Claute which ſpeaks of the previous Application to 
the head Officer has been conftrued to be onlp Diretow. Che 
peefent Der therefore mutt be tntended to have been made 
upon an original Complaint to the Sefiions, in as much 
as the contrary Does not appear; and tn fuch Cafe, he con- 
ceived a Summons mutt be ablolutely neceſſary. Chen tn 
Drader to fhew that the Summons onght to appear, he fara 
be thought that the Cales cited out of Salkeld bp the otber 
Gide did in a Wanner allow it. Jn Maintenance of the 
third Erceptton, he ſaid he Did anree tf the Apprentice tn the 
pretent Cale had heen bound out with Money railed by the 
Fuftices, they might have odered Keſtitution; but as this 
Does not appear, it muft be taken to be otherwife; and there- 
fore he apprehended this Creeption would prevatl. Co the 
fecond he fubmitted it, that the Adjudication of infertor Ju— 
risdiiions ig not to be taken by Jntendinent. And to the 
firft be did own, that He was not apprifed of this Anfwer; 
and therefore this Crception he was willing to give up. 
Che Court Declared their Opinions, that the giving up tye 
firft Exception was very vinht; becaule undoubtedly the An- 
fwer that has been given is full tn thts Point. Chey faid 
likewife, that thep were of Opinion that the fecond and third 
Exceptiöns were anfwered likewiſe; but as to the laft, con- 
cerning the Summons, the Court were not fo well ageeed 
in; fo2 Judge Probyn had Doubts whether the Summens 
ought not to have been fet forth, And upon this the Wat- 
ter was ordered to ſtond over. it 

N. B. 992. Strange tn bis Argument of this Cale Maid that 
in the Cale of The King and Walkely, Mich. 12 George 1. the 
Cale of The King and Gately Was cited, and upon the Aue 
thority of that Cale the Maer was qualhed, which was 
made in the Cafe of The King and Wakely. Jit was the 
Grave of a Cutler, which the Apprentice there was bound 
to; an Dydev of Biſcharge made by the Fuftices; and the 
Court Heid there, that that was not a Crave within this 
Part of the Statute. 


Vou. II. : 4. G * Biſhop 
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Bifhop and Stacey. 


How far Law 1% Debt upon a Recognizance there was a fpectal Demut— 
Proceedings $ rev to the Declaration, and tes Datters thewn for Caule; 
hall be faid fire, that in this Declaration, which ts tn Englith, the Plaintiff 
ty coe 19 fad, to bring his Will again the Defendant being in Cu- 
Pa Englih, ſtody of the Marſhal of the King’s Wench, whereas the Form 
or not, Of the Latin Declaration ufed to be in Cuftod’ Mar’ Marefc? 
within Bie. in Cur’ Domini Regis coram ipfo Rege ; fecondly, that itis faid he 
Meare oe’ inings bis Beil generally, without ſaying tn proper Perſon, o2 
of 5 Geo. 2. BY Attogney, Guardian o2 Prochein Amp. And M2. Cay note 
argued th Support ofthele Crceptions. Co the ſecond he fatd, 
the Authority of 1 Roll’s Abr. 794. ig erprets, that in the Cafe of 
a Oefendant it mutt be fet out, whether be appears in Perſon 
oꝛ by Attorney, by Ouardtan o2 Pꝛochein Amy ; and he tub- 
mitted it, there was equal Realen tt ſhould be fo in the Cafe 
of a Plaintiff. Co the firfi he did agree, that tn common 
Speech the Warhhal is called the Warthal st the King’s Bench ; 
but in pleading the Stritnefs of the Stile of his Office mutt 
be fet ott. 952. Dennifon argued on the other Stde. He ſaid, 
he bin agree, that where tt is fet out, that the Plaintiff bongs 
His Will per Atrornatum fuum, 02 per Cuting Attornatum fuum, that 
1s bad; becauſe the Plaintiff admits, that he brings His Bill 
by Attorney, and has Cet out that imperfedly. Wut in the pre- 
fent Cale he apprehended, that it Hoult be intended he bought 
it in paper Perſon; and_therefore fubmitted it, that that €r- 
ception tas anfwered. Co the ather he relied upon Salk. 439 
and 602. and Cubmitted tt, that the Stile of the Office of the 
Barihal ts as legally delcribed by the Mame of the Warthal of 
the King’s Bency, as hy that of the Marſhal of the Marthatlea; 
and by the Authortty of thofe two Cafes, which be cited, tf the 
Stile cf bis Dftice had been (et out by the jame of the War: 
fhal of the Warthalfea, that would have been good. He ob- 
ferbed farther, that thoughout the Statute of 8&9 W. 26. 
this Officer ts called Warhal of the Wing's Bench Pꝛiſon; 
and therefore fubmitted it, that that was at lea as proper a 
Deltription of his Office, as the other. however the Court 
ſaid, that for the Caules aſſigned they were at prefent tuclinen 
to/think that the Declaration could not be maintained; but 
ordered the Matter to ftand over, 


Martin and Duffeild. 


— Shae Errors to reberfe this Outlay coming now on tu 
x | the Paper to be argued, 952. Strange fatd, that be did not 
think tt neceflary to mention above one of them, which was, 

that the huſtings are (aid to be Held in Civicat London, and not 

pro Civitat. Gpon DOutlawries tn the County Courts, he faid, 

this isan Crception conffantly allowed. Accoxdtngly the Court 

was of the fame Dpinion, but at peefent would not reverte 

it; becaule the Dekendant oad net given ſuffictent Notice ea 

4 Sait 
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Bail tothe Orginal Aiton; the Motice being given but laſt 
Might, whereas the Court (aid there ought to have been one 
whole Oay from the Cime of giving Motice ; and therefore 
Owered this Matter to ffand over til to Worrow, that the 
other Side might have an Opportunity of inquiring into the 
Circumftances of the Batl Che nert Day the Defendant's 
seat ee themfelves ; and upon that the Outlaw was 
everſed. 


The King and Roſamund Robinſon. 


Relcous having been returned again the Defendant, 92. se * 
Strange ſaid he was willing toa conteſs the Reſcous, but e 


The King and Halpyn. 


HE Defendant having been ordered to be eramined upon —— 
Interrogatoꝛies, Serjeant Belfield moved, that be might Ge nor 
xo before the Wafter to pay the Jrolecuto2 fuch Cots and La- require a 
mares, as the Batter Hhould appoint, and on Payment thereat Perton to 
that be might fubmit to a ſmall Fine. 992. Kettleby on the — a De- 
other Side laid, that he ſhould not oppote it, provided the P 
Defendant would inftantly make a Depöſit before the Wafter 
of fuch Sum, as be Hould think reafonable. Serjeant Belfield 
contented to that likewiſe. Accodingly a Rule was Dawn up 
by Content fo2 that Purpoſe. Wut Judge Page faid, if the 
—— Had not confented, the Court could have made nv 
ule in it, 


Anony- 
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Anonymus. 


How far the R. Kettleby moved to quafh a CUttt of Excommunicato capi- 
Court will M endo fo2 Cintertainty; the Sentence againt the Defen- 
ror queth a0 dant being fet out to be ina Caule of Slander op Detama: 
nicato Capi- thon. De (aid he remembered 22, Strange obtatned a Rule fo 
endo, not- Quathing tuch Crit in caufa Convitii five defamationis. The di- 
withftanding xect Cranflation of the (Uozd Convitium he took to be Slander; 
fome uncer- ann therefore Cubmited it, that that Cale kas divedly in Point 
feribine the With the prefent one. Judge Lee fad he remembered, when 
Offence. 9}. Strange made that Wotton, he cited a Book which ſhewed, 
that the Tio Convitium tn the Civil Law Senſe of tt ſignified 
a different Watter from the Cdlow Defamatio; therefore tn that 
Cale there was a plain Uncertainty. Wut tn the pretent one 
the Court fai that their Opinion was, that a Charge of 
Slander and a Charge of Defamation fignified exactiy the 
fame Ching; for which Wealon the prefent Wotton was re- 


kuſed. 


Tonfon and Ironfon. 


How far the M* Banks came to fhe Cauſe why an Attachment ſhould not 
Court will go again one Bryan Ironfon, who was an Attorney, fo2 
erant an At not attending at a Crtal in urfuancte of a Subpena, whereby 
aaa the Wlaintif was forced to be nontutted. But before he went 
ref, by Rea. {to His Defence, 952. Marh cn the other Side oefired Leave, 
fon of his not that a Supplemental Afidavit might be read, by which it was 
attending at fipown, that this Attowiep took the Subpena tntv bis Hand, and 
re hwcead it 02 ſeemed ta. read it; which the Court accodinaly al- 
a Subpoena, lowed of. Che Defence then, which 992. Banks made fo2 this 
Attorney Was in this Wanner. Me fad he had no Opportunity 

to anfwer the Supplemental Afidavit now provuced; and bp 

the Afidavit, which the Rule was obtained upon, it was onip 

Two, that be was ſerved with a Cicket anneced to thig Sub-. 

pena; now in the Cicket he was only required to appear at- 
Weftminfter befoze Sir Francis Page at the Court-houle there ; 

the Court-houte, he fad, was the Place near the Court of Re- 

quiefts, where CUrits of JInquity ave erecuted, and there he. 

DID attend accowing to the Cime mentioned tn the Cicket. It 

was infifted on the other Side by CGap of Repiy, that the 

Subpona Was right, as it oughe to be; the Cicket now fince 

the Englih At cannot be material ; and therefore this Attomep 

ſhall not_take Aubantage of any Oefekt tn that. Che Court 

were of Dpinton, that the Fats contained th the Supplemen- 

tal Affidavit were Fats of a different Mature from thole ſworn 

in the Fir ; which thts Attomep had not an Opportunity of 
anſwering. Chep thought that thofe Fakes made the wale 

pretty Cleat againt bint, though perjaps upon the fir it might 

ke Doubttul; accordingly diſcharged the Lule Even Caute ; 

and gave the Plaintiff Liberty to move for an Attachment upon 

this Supplemental Affdavit, with the Subpeena annered — 

4 which 
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Which accordingly Was Done; anda Rule made to ſhew Caule 
upon it. 


The King and Sandys. 


Gu Rule to ſhew Caule, why an Information tn the Ia: How far the 
tute of a Quo Warranto fhould not wo again the Defen- Coure will 
Dant for erercifiny the Dice of Recover in the Borough of Fer ar I 
Efham, 992. Wills fatd, that the Fat was in the Manner fol: jn whe Ne- 
lowing. Gp the Conftttutton of this Borough the Wayor, cureofaQuo 
Qidermen, Recorder, Chamberlain and Lapttal Burgeſſes warranro a- 
take the Common Louncil. pen the Clefion of a Recorder aa Per- 
it 1s provided by the Charter, that the Chamberlain Mall not ne oor. 
be prefent, but that be Mhatl be cyole by the Mayor, Alder: fice by res- 
men and Capital Burgefles, 02 the major Part of thew, fon thac the 
Gpon the Elekion of a Chamberlain tt is provided, chat the Perfons who 
Recover Mail not be prefent, but that he Mall ve chofen by the che bm 
Mayor, Aldermen and Capital Burgefies, 02 the major Wart rroricy coda 
of them. Notice of an Aſſembiy of the Common Council was vw. 
ordered by the Dayo to be given for the 29th of September laf, 
which was Dane accowingly, Cleven of the Wodp met at that 
Day, tn which Afflembly was one 92. Bolen, wha had been Al- 
Berman and Chamberiatn both for feveral Pears tonether. 
Chen thep were met 2, Barker, the late Recower, ſurten— 
dered his Difice, and the peefent Oefendant was clesed by the 
HBajozty in bis Room. Gn Entry was made of that Cledion 
to this Effect, At a Common Council held fuch a Day Sandys 
was elected Recorder by the faid Common Council. And at a like 
Gfiembiv Heid the fecond of October followin, tn PPurfuance of 
the like Frotice he was eleted into this Dice agatn bp the 
fame Majority, and was then ſworn into his Office, 192. Wills 
fad that the Objection made to the Defendant’s Ctetiou was, 
that the Common Counctl confifts of the Mayoꝛ, Atdermen, 
Recower, Chamberiain and Capital Burgeſſes; that Notice 
Was given to them of an Affembiy of the Common Counce ; 
that when they were aficmbled, they could do no Gz, but an dz 
of Common Council; that the Recower ts not to be choſen by 
anp Aſſembly, which the Chamberlain ts a Wember of ; conte- 
quentip, itis objeded, that he is not to be chofen by the Com- 
mon Council ; and therefore that the Defendant's Election was 
ittegal. 92. Strange agreed, that the Fad was trulp ftated, 
and tkewile the Objetien, but defired to mention only onc 
Caie in Support of it, which was the Cafe of The King and 
Carlifle, where it thas Determined, that when Motice ts given of 
an Aficmbly of a Common Council, and the Common Council 
micet accordingly, Part of that Afiembly cannst go away, and 
another Aſſembſy confiftiny of a lefs Fumber, though of the 
fame Perlons, form themſelves, and tranſact Wulinels at that 
iefs Aſembly. Hotice was given of the greater Affembly, and 
not of the ſeſs; and therefore what is Done at the leſs Aſſem— 
bip to Without Authority. 952, Parker on the fame Side ſaid 
that be had a Mote of that Cale, and he had taken it in the 
Manner following. It came on upon a Return te a Mandamus 

Vor. IL 4H ano 
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and was argued firft of all tn Trin. 5 Geo. 1. Jt tag a Man- 
damus to reſtorꝛe one Polter to the Office of Capital Citizen of 
the City of Carlifle. Che Return to it was, that the Wayor, 
Aidermen, Waitliffs anv Capital Citizens form the Common 
Council of that City; that the Power of removing a Capital 
Citisen is inthe Wave and Aldermen, o2 the major Part of 
them. Che Return farther fet forth, that on fuch a Dap No— 
tice twas given of an Aſſembly of a Common Council, who al 
ſembled themſelves accordingly; that Polter tas ſummoned at 
that Aſſembly, to anſwer (uch Crimesas thould be objeten a- 
Kain him, fo which be was to thew Cauſe, why he hould not 
be removed from bis Office ; that Polter did not appear ; where- 
upon the Bayo and Aidermen, fic ut prefertur affemblar’, made 
an Der fo2 removing him. Gn Trin. 6Geo. 1. Low Chiet 
Suffice Prat Delivered the Refolution of the Court, that the 
Return to the Mandamus was bad. He laid, they were of Dpi- 
nion, that the Wayo2r and Aldermen ought to have been ſum— 
moned in a diftint Capacity ; and thereupon a peremptozp 
Mandamus Wag awarded. 992. Wills then went on in bis Arau- 
ment, and endeavoured to anſwer the Objetion. He fain he 
was of Countel tn that Cale of Carlifle, and ſhould not contend 
but the Fat might be as it was fated; but, tf be remembered 
Tinht, de took it a good deal of the Strefs of the Argument, 
which the Chick Juſtite delivered, went upon this, that tt ap- 
peared by the Tos fic ut prefertur affemblar’, that the Wapar 
and Aldermen aged in their Capacity as Wembers of the Com- 
mon Council; as Members of the Common Council they hav 
no Power ta make thisRemoval ; they had this ower tn an 
Intive Diftint Capacity, as making together ove diſtinct Boop 
of Mayor and Aldermen; and as it appeared they did not 
at in that Capacity, the Removal was undoubtedip bad. He 
{aid He conceived, that that Cale by no Weans cameup to the 
prefent one. Foz in the prefent one, he fubmitted it, that 
the Common Council have the Power of cle#ing both a Re- 
cower and a Chamberlain; the Charter only provides, that 
at an Cletion of a Recower the Chamberiatn hall not be 
prefent., 2. Bolen, as Chamberlain, was not prefent, no 
Docs it in the leat appear, that he ated as fuch. Fo which 
Realon be hoped, that the Rule ſhould be dilcharged. Che 
Court fad this was by no Weans fo clear a joint in Fa- 
vour of the Defendant, as ta have it determined upon a 
Matton, Accowdingly they made the Rule abloiute. 


The King and Lloyd. 


— HIS was a Conviction at the Seſſions againſt the Deken— 
Clerk of the  Dant, late Clerk of the Peace in the County of Cardigan, 
Peace fhall ‘whereby the Juſtices there removed him from his Ofice upon 
be faid to be gq Complaint that was made betoe them. 952. Fazakerly fata 
duly remo ft was founded upon the Statute of 1 W. & M. 21. and pe: 
vcd from bis tas reabp to take feveral Exceptions to it. One thourh, he 
not. belicked, would be fufficient at peefent; which twas, that 
the Juitices have not tet forth the Coidence upon which they 
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convited him. In the.Cale of The Queen and Guery, Pafch. 13 
Ann. a Conviction was quafhed upon this Erception, and fo 
was another Convictiou quahed upon the ithe Exception that 
fame Term. He (aid he would give the Gentlemen of the 
other Side a Note of Come moe Crceptions, which he Mould 
take ta tt; accordinly this Watter ſtood over, Vide poftea, 


Weele and Smith. 


MB,a Beredta make this Rule abfolute upon an — 
Afidavit of Service; and upon that Serjeant Eyres ſaid 
je was ready to ſhew Caule. Che Objecktons ta this Erecu- 
tien be obferved were two; Firtſt, that the Mame of the Plain— 
tiff was mifiaken In the Fieri Facias. Secondly, that the Exe— 
cution was taken out pending a GUrit of Crro2; he fatd he 
would fpeak to the lat Objection fir. Che Counfel of tie 
other Side {aid that they principally velied upon the other Ob- 
jetion; and they hoped that was fo platniy with them, that it 
would be unneceflary to go inte the other; which accodingly 
the Serjeant did. He ſaid he Did agree, that in the Fieri Facias 
which the Sheriff mate the Crecution upon, there was a Mi— 
flake in the Plaintiff's Mame. Wut he oblerved it was the 
ſmalleſt Wiftake that poſſibly could be, it was the Miftake of 
the fir Letter onlp in che Plaintiff's Mame, an N tnitead of a 
W. Chis Wiflake indeed was uot diſcovered til the Mirit 
was erecuted; but before the Day of the Return of it it was 
diſcopered, and a new wit actually ſued out and Delivered to 
the Sheriff before that Cime, with the right Mame of the 
jlaintif tn tt, De ſaid as thts was a mere Piſtake, he ſub— 
mitted it, bp fuing out the new Fieri Facias within that Cime, 
and delivering it to the Sheriff within that Cime ithewife, tt 
was Cured in Point of Law; at leatt he hoped the Court would 
not interfere in this ſummary Bethod, but leave the party ta bis 
Remedy, tf be has any, by wap of Aition. 992. Fazakerly argued 
on the other Side, and ſaid he believed it twas never tmagined, 
if a Oefendant ts arrefiedD upon a bad CUirit, that the Plaintiftf 
can take out a good One, WHUT bets under the Arreſt, and cure 
the Defet of the bad Crit upon ft. Fo which Keaſon he 
hoped this Dbjeition hould prevatl. Judge Page and Judge Lee 
fatd they were of Dpinion that this Detekt in the Writ of Ex— 
ecution Was made good by the Wethod that pad heen taken. 
Judge Probyn was of Opinion te the contrary; Mowever ag 
the Court were nat agreed tn this Joint, Serjeant Eyres went 
on to ſhew why he apprehended the tecond Objedion sught not 
to prevail. De {ald the Writ of Crroz chat was fued out, was 
a (Grit of Crroz quod coram vobis. Chole GUrits of Crra2 the 
Court will never allow, unlefs thep fee a fuffictent Reaſon for 
that Purpoſe; and He apprehended tiey were nG Superfedeas even 
at Common Laty, till Batl put in; at leak this was the moze 
clear fince the Statute of Ch. 2. which requites Wail to be put 
in to all Writs of Crrozatter a Gerdit, and a Gerdict there 
was in the peefent Cale. He oblerved farther, that tn all the 
Precedents they could find of thele Urits of Crro2, Bail is put 


i, 
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It, AND particularity He provuced one of Bail being put tn by 
9). Foreft the Attorney before Loꝛd Chick Juftice Raymond. 992. 
Lacy on the fame Side ſaid that in Ven. 207. It was Defired 
there that a TUrit of Erro2 quod coram vobis might be a Super- 
fedeas in a patticular Cale upon putting inof Gail. It was 
not fo much as offered there, that it ſhouſd be a Superfedeas with- 
out it. Andin the Folio Cdition of Lilly’s Practical Regifter 528. 
he obferbed it was (aid, that on Botton at the Side Bar the 
Court gives Leave that this GUrit fhail be a Superfedeas. 952. 
Fazakerly on the other Side fatd that he conceived the Authority 
of the Cafe cited out of Lilly was ſtrongly in Favour of their 
Side; for it ts admitted by that Cale, that by the Leave of 
the Court, this CUrit of Errozis a Superfedeas without Bail; 
anv as to asking Leabe of the Court fo, this Purpoſe, he knew 
na Law that required tt. Chen as to the Cale in Ventris, the 
Authority of that he ſaid mas of no Ccinht; for there tt ts 
agreed that the Crit cf Crro2 that was bought would not 
lie by Law; it is Defired by the Connfel that it map be a Super- 
fedeas upon putting in of Gatl, and the Court refuledit. Che 
Dtatutes that require Batl upon Urits of Error he ebferven 
were reftritive upon the Liberty of the People; and therefore 
babe always been conſtrued ſtrictly; for this Reaſon tt ts, that 
they are held not to ertend to Crecutoys, It appeared then he 
feid that the Arguments that have been uled by the Defendant 
In Crro2, to thew that thts cCirtt ts no Superfedeas ttit Wail 
put in, were of little oꝛ na CGieight. Chen tn ower to thew 
that it was, be obferved that there was no Officer to take Bail. 
Che MBafter_tnfoxzmed the Court, when he brought one of theſe 
MArits of Error once he put in none, and he never knew that 
the JD.atice of the Court required it. 952, Fazakerly fatd tou 
that he fubmitted it, that the Saying of 1020 Coke tn 3 Bulft. 
62. was ſtrongly to that Purpoſe. Judge Lee fatd that a ſecond 
Crit of Erroz is no Superfedeas ta an Erecution, and this ap- 
pears by the Cale of Butler and Luficanoe. Jn the Cale of Walker 
and Stokoe in Carthew, he {aid too, it appears that Bail 
was put in. Judge Page went out of Court before the Argu— 
ment of this Objetion was over; accuswingly the Batter was 
Oered to ffand over. Vide poftea. 


Oates and Nefs. 


When an Ar. PON the Daffer’s Report the Fak came out to be, that a 
— Bailiff Had ſerved a Witit upon the Oefendant out of his 
how far the Dailiwick; the Defendant ave the Plaintiff Motice of this, 
Court will and fill he proceeded, Vet becaufe the Defendant did not com- 
not flay the plain ta the Court of this Irregularity, till after the Dectara- 
Procerctnen Cite Delivered, and Notice of Writ of Enquiry which was ere- 
cs vhop cuted, the Judgment being by Default, and after Erecutton 
Time fece erectted upon the final Juagment, the Court refuled to tet it 
the Arret afide. Accodingly the Rule of Reference to the Wafter was 
wasmade. diſcharged. 


I Collins 


— — 
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Collins and Hodſden. 


Mi‘ Gapper moved in an Cjetment, that the Landlogd, Lod How far io 
Weymouth, might be made a Co-Defendant, and that 192, 89 Ejetment 

Tanner, upon whofe Oemile the pelent Cement is beoucht, ce — 
might paduce the original Leaſe of 1020 Weymouth atthe Crt rea thor 
al; he being Leffee under 1020 Weymouch, and having aſſigned Deeds thould 
as of the Lands contained tn that Leafe to the Defendant, be produced 
jude Page faid he very well remembed the fame Motion, ag * che rrial. 
the latter art of this ts made in an Cjetment, which be was 

Counfel in, in Lord Hok's Cime, where the original Demile was 

by the late Queen Dowager, and it was refuled. Accordingly 

this art of the Motion was refuled in the prefent Cale; though 

the other Part of tt was granted, 


Elliot and Crifp. | 


98st Matter coming on again, a new Afidabft was produced, vide ante 
and now 992. Strange Came to thew Caule, and fatd he did 24). 
agree this Affidavit was a little moe Certain than the'fozmer ; 

in the former it wes only ſatd that before Motice of Crial given 

the Witnefs went over to France generally; tn this tt is ſworn 

he went over to Roanin Normandy. ‘But he obferved that Roan 
thas not much farther off than York; and therefore the Plain⸗ 
tiff might bave bad him over bp the Cime of the Crtal, 1€ he 
had thought proper. Judge Probyn ſatd the Plaintiff could have 
——— to bꝛing him hither; accordingly the Rule was made 
abfolute. 


Ruffel and Lacey. 


EOF Wotton to juftifp Wail, 952. Boorle, junior, (afd that the whenNotice 
otice was given hut — at tive a Clock, and he ſub⸗ is zizen of 
mitted ft, that bp the Rule of the Court there ought to bea jetiitying 
Day intervening; for which Reafon he defired that the Watt Pe wr 
might come agatn Co-mo2row, in Dyer that the Plaintiff might sagicicar 
babe an Dpportunity in the mean Cime ta inquire after them. Notice of 
Che other Side fatd that one of theſe Bail itved tn Grays-Inn that Sort. 
Lane, the other in Southwark, and was a neat Neighbour, and well 

known to the Plaintiff. Gpon which the Court agked the 

Water whether there was fuch a Rule of the Court; anv 

be infoxmed them that there was not. Accordingly the Bay 

were allowed to juftify themfelves now. 


Vox. Il. 4l ' Damon 
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Damon and Jollieffe. 
Vide ante N R. Draper came now to fhe Caufe, and fubmitted ir, 
285. that by the Rule of the Coutt the Venue tn this Cate 


Whena Scire 
facias is 
brought in 
order to re- 
vive a Judg- 
ment, what 
hall be faid 
to be a fufh- 
cient Re- 
turn-Day, or 
not, in fuch 
Writ. 


could not be changed into Dorferhire, and he had no Authority 
to content, 952. Banks on the other Side fain, that be fubmit- 
ted it, the Rule Mould be made ablolute. We oblerved, that 
where a Certiorari noes to remove a Caule above 51. out of 
the Jurtsdition of Pool, which is fent up accordingip, and at- 
terwards the Caule is fent Down to be tried, the Crial is 
always had tn Dorfethire. He obferved too, that the Freehoi- 
Ders in Pool atuallp pote tor Repelentatives fo2 Dorferthire ; 
though the Legality of thoſe Cotes is now under Ditpute. 
TUbich Fats, he appehended, were a tufficient Evidence, 
that Pool is confidered as Part of that County. Judge Page 
DID agree the Fat relating to the Certiorari tobe ag pas been 
mentioned, Wut yet the Court faid thep altuays took it, 
that Pool was a Cown and County of it (elf; for which Rea- 
fan they diſcharged the Rule. 


Godwyn and Brooks. 


— a Scire facias to revive a Judgment, affirmed in the 
Crehequer Chamber, the Oefendant appeared and demut 
red. 2, Strange now tock an Crception to the Return of 
the Mdirit. be fatd the Return was on Monday in five CUceks 
from the Feat of Eafter, as if that Return, which is calied 
the five Cleeks from the Feat of Hafter, was on a Monday. 
Mow he obferved, that that Return-Day was on a Sunday , 
and fo ts Quinden’ Sancte Trinitatis, and all others of the itke 
Mature. Co which Purpoſe he cited Show. 60. 6 Mod. 250. 
Salk. 626. and the Cale of The King and Gumley. Foꝛ this 
Reafon he Cubmitted it, that the Return ought to have been 
on Monday ert after the five CUeeks from the Feaſt of Eafter ; 
and as it was not fo, the CUrit was a void Wit. upon the 
Face of the Recow. 952, Parker on the other Side (aid, that 
He apprehended the Defendant had watved the Exception by ap: 
ae and demurring generally ta the CUrit. 992. Strange py 
Map of Reply fatd, that he concetven this Detek in the Re- 
tut made the CUrit abfolutely void. Chis Defek appears 
upon the Face of the Record; and if fo, the Demurrer to 
the CUtit was the proper Gay to take Advantage of tt. Che 
Court owdered this Datter to ſtand over. Vide poftea. 


4 Guibert 
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Guibert and Jones. 


HIS Was a Scire facias, bꝛought by the Plafntiff Mary Gui- when a 
bert, as Exccutrix ta Philip Guibert, againſt the Defendant Scire facias 
the Lady — Jones, aS Crecutrir to the late Carl of Rane-'s paren by 
lagh. The Scire facias Cet forth, that Philip Guibert had Had ary oe 
Judgment again the late Carl of Ranelagh ; that the Plain- Judgment 
tiff obtained Judgment upon tt agatnf the MefenDant as which was 
€recutrir to him, unde confideratum eft quod Maria Guibert recu- recovered by 
peraret, &c. that thereupon the Plaintiff fued out a Fieri facias a — 
againſt the Defendant, to lebp the Money, unde convictus eft, yrich is ty 
upon the Goods of the Ceftato2, the Carl of Renelagh ; that an quired in 
Inqueſt was taken thereupon, wha found that the Defendant foch wric. 
Had watted the Goods of the Ceftator tothe Amount of 9001. 
and thereupon the prefent CUrit required the Defendant to thew 
Caule, why this Sum of 9001. Hhould not be levied upon her 
own Goods. Co this Merit the Oefendant demurred; and 
992. Filmernow arguedin Suppagt of the Demurrer. All CUrits 
which the Plaintiff Does not Declare upon, and which notwith- 
ffanding the Defendant is allowed to plead to, he ſubmitted 
it ought to be ascertain, as Declarations themſelves. Chat 
he (aid was the prefent Cale; and he conceived that the Crit 
was by no Means certain enough. Chere is no Scire facias {et 
out, which the Plaintiff obtained Her Judgment upon; anda 
Scire facias undoubtedly the ought to_bave fued out tn over 
to habe revived the Judyment of Her Ceftator. Che Judgment 
therefore, he concetved, muft be taken to be bod; and confe- 
J— all that as Done upon ft to be void tikewiſe. Heſob— 
erved farther, that the Judgment is fet out by wap of Rect: 
tal; it ought therefore to have been fet out tn the preterperkect 
Cenle by the T2205 Confiderarum fuit, Whereas it ts fet forth 
in the prefent Cenle bp the Goros Confideratum eft. Foꝛ this 
Purpole he cited Carth. 403. Che Inqueſt too, he fubmitted it, 
DID not appear to be tinhtly taken. Che Writ upon which tt 
was taken was returnable Die Lung prox’ poft Quindew’ Sancti Mar- 
tini, aND Was ſued oUt inthe Pear 1728. Chat Return-Day in 
that Pear was at leat the laff Oay tn Mich. Cerm, ff not the 
Day after, Che Inqueſt appears to have been taken on that 
Dap, and it ts not hewn to have been erecuted, before the 
Court was up, and canlequently not before the Cerm 
ended. Co the firft of thele Crceptions 992. Fazakerly fain, 
that the prefent Judgment ts ſet forth, as all other Judgments 
of the like Sot are; the CArit was neceflary and incident to the 
Judgment, and every Ching that was neceflary and incident to it 
fall be intended. Co the fecond he did anvee, that where the 
Aords Confideratum eft are in the Form of a Judgment, they 
fhall be taken in the pretent Cenle; but in ather Cates they fhait 
be taken In theit truce and proper Sinnification, which ts i the 
preterperfet Cenle. Co the lat he ſaid, it had been deter: 
mined, that where a Writ, upon which an Inquett is ta be ta- 
ken, ig returnable on a Oay within the Ajwdle of the Cerm, 
and the Inqueſt appears to be taken on the Day of the Return, 
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208 


— — 


Term. Trin. 6 Geo. I. 1733. 





How far it ts 
inbumbent 
on the Party 
to alledge by 
his pleading 
that he made 
ap Offer. 


the Inqueft need not appear to have been taken before the Court 
was up; pet there tf tt was taken after, tt was without Auths- 
tity ; and confequentiy upon Motion would be fet alive. De 
fubmitted it, that that Cafe Tid not differ from the prefent one ; 
and thereupon prayed Judgment for the Plaintiff. Judge Pro~ 
byn faid that his prefent Opinion was, that the fecond Er- 
ception muft prevatl he DID agree, that the CVUords Unde 
convictus eft wete right, fo2 this 1s the conftant Expeeſſion in 
all Recitals of this Sort. Wut the couftant Erpreflion of alt 
Recitals of Judgment is Unde confideratum fuic. Judge Page and 
Judge Lee were of a Contrary Opinion. Accordingly Judg- 
ment was given for the Plaintiff, unleſs Caule before the 
End of the Term. 


Anvert and Ennover. 


Ix Debt 3n Acticles the Plaintiff declared, that by a certain 
Oecd executed between the Tefendant and her, fhe covenant- 
ed with the Defendant on her Part, to aflign over ta the De: 
fendant at bis proper Coffs and Charges all her Right and In— 
tereft in a certain Cavern, called The Bell-Tavern, and two Dee 
ſuages thereto adjoining, on v2 before the 24th of June nert 
following the Cate of the Deed. And farther the Plaintiff co- 
penanted with the Ocfendant, that tf be chofe to enter into the 
fame before the {aid 24th of June, he Mould have free Libertp 
fotodo, Jn Confidcration whereof the Defendant covenanted 
on his Part to pay to the Plaintiff the Sum of 2091. 15s. on 
the fad 24th of June, and if be fhould enter into the JDremill- 
fes before that Dap, he would pap all the Rent and Cares that 
fould be tn Attear at that ODay. Che Plaintiff avers, that the 
Defendant DID not pay her this 2091). 15s. on that Dap, uor 
any Part thercof, and fo2 this He bangs her Ackion. Che De— 
fendant pleads, that the Plaintiff did net offer any Alignment 
to him of the Pzemiſſes on o2 before the Day mentioned in the 
Deed; nor did he before 02 at any Time fince enter upon the 
Pꝛemiſſes. Co this Plea the Plaintiff demurs. Serjeant 
Chappel argtied in Support of the Pilea, and fad, that be con: 
ceived the offering the Afignment was a Conditlon precedent 
to the Cender cf the Money; and as it is not pretenvedD, that 
the Plaintiff DID make tuch Offer, he Cubmitted it, he was not 
intitied to bung this Aiton. Jn the Cale of Turner and 
Goodwyn, Trin. 13 Ann. the Oefendant agreed to pap 15001. 
to the Plaintiff upon bis affigning a Judgment. Lo Mac- 
clesfield Declared there, that where there are no (Uords to De- 
termite the Priority of the Ais, a Widdle Cap is to be cha- 
fer. Che Party ts not oblinedD to make an abfolute Cender 
of the Woney fir; but by fuch Cows as thele, 1 tender you 
the Money, fo as you make an Affignment. And farther to this Pur⸗ 
pote the Serjeant cited Salk. 171. Lutw. 244 and 490. Dyer 76. 
992. Draper on the other Side ſaid, that in the prefent Cafe he 
{ubmitted tt there were mutual Covenants on vot) Stoes, 
and in fuch Cafe the Aits to be done on the ane Side ſhall not 
be confideredD a8 Conditions precedent to Ais ta be Done on the 

4 ; Other 
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other. Forzthts Purpofe he cited Roll’s Abr.415. 2 Saund. 155. 
Che Court inclined to be of Opinion foz the Plaintiff. How— 
ever this Datter ftaod over. Vide poftea. 


The King and The Inhabitants of the Parifh of Langley. 


M; Stephens caine to hew Caule why an Dder of Removal How far a 

fhouid not be quafhed. Che Fat was Cpecially trated tn Perfon thait 
ft, that Martha Brewer let berfelf for a Quarter of a Pear to— Peer 
fn the Pariſh of Strowd, and 1€ fhe and her Maſter Mouid itke one menr by ii- 
another, then the Agreement was, that the Mould live With vingasa ser- 
Him for a Pear, and have 3 Pounds lanes. OSbhe entered upon vane. 

her Serbice at the Beginning of the Quarter, continued on 

till the End of the Pear, and recetved her 3 Pounds Cages. 

Chis was Held below to be no Settlement. Chis Court was 

of a different Opinion; accordingly made the Rule ablolute fo2 

quafhing the Order. 


Hutchins and Smith. 


F an Action bought by the Plaintiff, Aſſignee of a Commiſſion When aa 
of Bankruptcy, the Defendant demurced to the Declaration, AFon is, 
fo its not being (ct forth how he became AMignee. 92. Agar an Aifignce 
fenior argued tn Support of the Demurrer, and faid he did a+ underaCom: 
gree, if the Aétton had been bought againt an Aflignee, Cuch a miffion of 
Feneral Declaration would habe been good; but agit ts bought ———— 
bp one, be fubmitted it to be otherwite. Serjeant Chappel on Che 2221 nor be 
other Side aid that mort of the Oeclarations in Actions brought fer forth in 
by theſe Afignees Have been tn this Map. Accordingly Judge the Declara- 
ment was given for the Plaintiff, unleſs Caule befoe the End tos, how he 
of the Term. Judge Probyn abfent. became Af 


fignee. 


Ray and Marriford. 


ie Provibition the Plaintiff declared, that the Defendant li⸗ How far a 
petled againſt him in the Ccclefiattical Court, as Churchwar- J—— fhall 
Den of the Pariih of Holling cum Witbringfey in the County Of poo taken 
York, upon a Rate forthe Repairs of the fatd arith Church; an immate- 
he (et forth that the Lands, fo2 which be was fo tated, Contained rial Traverfe 
fo many Acres of Weadow, fo many Acres of ature, and a: to aDeclara- 
Perred that thofe Lands did not fie in the Parich of Holling cum jon in Pro- 
Withgrinfey, but that they lap in the Pariſh of Bampton it the suic for ate 
fain County. De alledaed that the Crial of the Bounds of Pa⸗- rare. 
rifves belonged to the Cemporal Courts, and not to the Cecile: 

fiaftical; and therefore prayed that the Prohibition might ttand, 

Che Defendant fo. a Conlultation pleaded, that true it ts, 

that the Lands mentioned in the Declaration did tie th the 

arity) of Hampton; but abetred, that the Plaintiff occupien 

other Lands, which iay in the Pariſh of Holling cum W ithringfey... 

De fet forth that the Plaintiff was- tated for thole other Lands 

iying in the arith of Holling cum Withringfey, abfq’ hoc, that 
~ Vor. I. 4K be 
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come on tn the Replication ; which was the material Point to he 
put in Iſſue. Co this Purpote he cited Saun. 206. Sid. gos. Ley. 
263. Plow. 95. 1 Ley. 43. Sid. 227. and Carth. 116. 992. Agar, 
fenior, atgued on the other Side; but Judge Page anv Judge Lee 
Inclined to be of Opinion that the Craverte was bad. bowever 
this Matter toon over, Judge Probyn abfent, 


Anonymus. , 
How far the R. Abney moved fo2 an Information againſt 992. Robe, who 
Court will was Cierk oF the Market belonging to the King’s Doute- 
grant anidn~ pory ; and likewiſe arainfe Burden Anderfon, who ated under him, 


ficer, for, {utes within his Jurisdtéion, whether tuch eights and Wea: 
reking Fees (ures upon fuch Clic tere found Deficient, a2 not. be din 
mh vai, wugtee that the Jurisdttion of this Clerk of the Market is a erp 
more ĩarge one, that it ectends ten Wiles round the King’s Court, 


but upon treading them it ain not a bear that. 992. Robe wag: 
fy which Reafon a Rule to 


thew Caule was only made upon Burden Anderfon, Judge Probyn. 
— But afterwards it was made upon M2. Robe likewite, 


A* Inkormation in the Rature Of a Quo Warranto. had been 
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dant cannot know that to plead to this Information ; fo which 
Reafon he moved for Citne ta plead, till this Convtition ts oe- 
termined. Che Court upon thete Citcumftances gabe the De- 


fendant till the fecond Dap of nert Eerm. Judge Probyn ab- 
ſent. Vide poftéa. . 


The King and. Jokam. 


6 birt was an Information againſt the Defendant at the when an in. 
4 Settions upon the Statute of 5 & 6 Edw. 6. 14. (0) f02 fel: formation is 
ling Cattle agatn after he zzught them, without keeping them — — 
five CUeeks. 992. Filmer mobed to quath tt upon tia. Creep. Penal Ste 
tions; Firſt, for the Offerce’s appeartha to have been commit: the Affidavic 
ted after the Beginning of the Seflions. Secandlp, £02 the which ot Ja. 
Alßdavit's, which the Statute of 21 Jac. 4. (3.) requires, appear: 4. £8. 3. re- 
ing ta have been made by a meer Stranger, and not by the Wn- — 
former, as the Lt direts. Co the firtt He Did agree that this — 
Convigion was at an adjoutned Seflions, and that the ADJOUCN: or nor. 

cd Seflions was after the Cime when the Fax was committed; 

but the Sefiiong began the oth of January laſt, the Fat was not 
committed till the r1ch, and the Cime fo2 holding the adjourned 
Setlions, tonether with the Cime for holding the Sections at 

fitft of all, ts confidered but as one Day in Law. Co the fe- 

cond be fad, that the Statute of Jac. requites, that the Aina: 

Lit Hhould be of Reco before — the Information; 
accordingly this Aivavit ts fent up with the reft Of the Pro⸗ 

ceedings ;. fo that thts Creeption appears upon the prefent Re- 

cow likewile. Fo2 thete eons the Court made a Rule ta 

thew Caule. Jude Probyn abſent. _ Vide poftea. : 


Wootlby aid Holdfatt. 


N Motto for Judgment in ferment, the Service. o€ the Whe Hal 

O Copy of the Declaration wees the caftial Ejedor upon the po pil go be 
Cenant appeared’ not to be made in the ulual Wap, Che ez vee or a 
nant James Cook had no Cife, and ablconded.. Che Serhice of Declaration 
the Copy of the Declaration Was upon Nethercot his Maid Ser in Eje- 
bant, and the tas Delited bp the Perſon that. ferbed it ta give went. 
It her Matter. Che Waty-Servatt made Affidavit that the din 
Hive it her Matter, and that he ſaid be would take Care of It. 
Gpon thele Circumftances the Court was of Dpinion that this 
Was a good Service; accowingly the Wotion was granted. 
Judge Probyn abfent, . 


Goodwyn ‘and Brooks. 
M: Parker MODCD nom ta Difcontinue on Payment of Colts: vide ente 
VA which the Court accodingiy granter, 306. 


t Weel 
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Vide antea 
203. 


Vide antea 
275- 


Weel and Smith. 


R. Agar now moved that the fecond Writ of Crecution 
M might be fet afide fo2 its being taken out the 19th of May, 
which was within Cerm, and pet tefted the laft Day of lat 
erm, returnable the 9th of June. He likewife moved that thep 
might give Bail to this rit of Crro2, that thereupon tt might 
be a Superfedeas; and that the Ocfendant tn Error might bang 
in the Roll and have the Judgment Docketed, tn oer that the 
Plaintiff might affign his Crros. Judge Lee laid, that cer- 
tatnly atl mutt be put in upon this Clirtt of Erry2, as it is 
after a Gerdi&, as well as upon any other; and fo this Point 
was Determined tn the Cale of Merryfeild and Wellen, Trin. 1 G. z. 
But Judge Page thounht this Wotion too {pecial ta be made 
Without Wotice; accowingly the Court Direted 2. Agar to filc 
his Affidavits, gibe Motice to the other Side, and move this 
Matter again, Judge Probyn abſent. Vide poftea. 


Darbey and Gould. 


M& Strange now came to ſhew Caule upon this Rule; be fain 
the Rule was that a new Reco of Nifi prius might be 
made out anreeable tv the Roll; and fo2 this Purpoſe that there 
fhoutd tea new Crit of Nifi prius, anda new (Urit of Diftringas 
returned by Sir Ifaac Shard and _ late Sberifis 
of the County of Middlefex, and that the Clerdit might be tn- 
dorſed on the Wack of the Record of Nifi Prius, according 
to the Motes of the Affociate. He oblerved that this was a 
berp extraordinary Rule, and (uch a one, as according to the 
Circumftances of the prefent Cale, he believed no jPrecedent 
could CUarrant. Str aac Shard and the other Sheriff he ſaid 
Had fo2 fome Cime been out of thetr Dice; and if that was 
the only Objection, be thought the Court could hardly make a 
Rule upon them to fign a Return toa this Wit. Wut he ob- 
ferbed farther, that the ames of the Jurors could not now be 
known; ; it was not pretended that the Aſſociate had taken Motes 
of them; and that twas another Reafon why the Return to the 
Diftringas could not be made. He took Motice likewiſe, that the 
Chicf Juttice who tried the Caule was fince dead; and this was 
a Circumflance which diftinguifhedD the prefent Cale from all 
the Cales that had been cited on the other Side. 2, Fazakerly 
fubmitted it, that the Cafes that habe been cited did well war- 
rant the peefent Motion. Chat of Needham and Graynoe, Hill. 
8 Geo. 1. was the principal one they relied upon. Che Rule that 
was made in that Cale Was now read, and appeared to have 
been obtained onthe Motion of 992. Juſtice Probyn, when he wags 
Counfel. It was that a_new CUrit of Nifi prius, and a new 
cit of Diftringas, anda Glerdict might be entered a-new on the 


_ Wack of the Reco of Nifi prius, according to the Motes taken 


per Communem Clericum of Briftol. @he james cf the Jurors be 
{aid are never entered on the Back of the Reco of Nifi prius, 
but onip where there is a Tales, which was not bad tn the — 

1 ale 
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Cale; and therefore there could be no Oecakion, that the 
Aſſociate Mould have taken a Mote of the James of the 
Juros. Che Affoctate has made an Afidavit, that he dtd 
take a Note of the Cerdit , which he apprehended was the 
beft Evidence that could be Had, as the paefent Cafe ts 
citcumffanced. Che Court was of the fame Opinton; ac- 
corDingty the Rule was made abloiute. Judge Frobyn abe 
cnt, 


Murrel and Anderfon. 


N Crefpafs brought againſt the Defendant for entering the The Fees 
Plaintiff's Shop, and taktuy away two Shirts, the De— which are 
fendant juftified, for that he was Chick Wail of the Liberty pie Pe 
of Stepney, and as fuch all Amercements within that Liberty cucine aPro- 

were Due to him; that an Amercement of 3s. 44. tas Cet upon cet. ° 
the Defendant (ving within thar Liberty ; that Precels iſſued 
out of the Erchequer te levp it, Direded to the Dberifis of Lon- 
don and Middlefex, and that the twa Shirts were taken on Ac— 
count of the 3s. 4d. being refuted to be paid. Co this Plea 
there was a Oemurrer, But the Ccurt thotiyhe it tuiicient, 
notwithſtanding tt was not (et out on what Account the 3s. 4a. 
was Due. Fume Page ſaid, thele Allowances tu Watlitis are 
ſettled in the Dflice of the Foretan Appofer in the Erchequer, 
be thounht therefore, that that Court was the proper Place 
{02 the Plaintiff to appip to, and not to this. Accowingiy 
Judgment was atven fo2 the Oefendant, unlels Cale. 


Wirley and Budder. 


—— Plaintiff having brought thee ſeveral Adions againſt When fevcr- 
threẽ ſeveral Indorſers of ene and the fame Note, Watton odio 
was made, that the Plaintift might make ber Eledtion againit py one and 
which of the thee feveral Defendants he would proceed, AND the tame 

that JDr0Ceedings might be fad againſt the other two, Judge Cause, how 
Page ſaid that the Plaintiff could not take out Crecution far the Party 
Lut again one of the DefenBants; However thoughe that the Pell have * 
Plaintitf HAD a Rinhe to proceed to Judgment awaing all. oey to? 


Accordingly the Wotton was retuled, Judge Probyn abſent. Judgment in 


all of them. 


The King and Cotton and others. 


N Rule to ſhew Caule, why an Jukoꝛmation ſhould not be yow far the 
granted againſt the Defendants, the Fak came out to he Court will 
inthe Wanner following. A Court Leet was held fez the Li- grane an In- 
berty of Weitminfter lately, in which 952. Cotton, oe of the —— 
Sekendants, fat as Deputy-Steward. Another Court was Fy'poy abo- 
likewife held at the fame Cime and Place by Girtue of an fing a Judge 
Gt of Parliament patted the 27th of Queen Llizaberh, in whith of an inferi- 
all the Oefendants fat as Judges. Chat Statute gives the ot Court, 
< efendants Power to inquire tnto ail Weeeches ef the Peace, 
Vor. Il. 4.1L ana 
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and certain other Offences axiſing within the Liberty of Weſt— 
minfter. yp that Statute there 19 a Power given them to 
Fine and Jinpatfon ; anvil they do tmpelon, they are requiren 
to give Notice of the Jmpritonment within Cwenty-four Dours 
to fame Juftice of Peace for the County of Middlefex. Chen 
thefe Courts were fitting a Complaint was made before them 
of a Breach of the Peace upon the CHatchmen by one Smith, wha 
was Conftable that Pear, and a wealthy Wan in the Liberty 
Of Weftminfter. Smith was ſummoned to appear before theni, 
and He accordingly attended. Chen he came there he behaven 
himſelf in a berp contemptuous Wanner towards the Court, 
feneral Cimes Deriding 992, Cotton by the Mame of Jack 
Cotton, calling fo2 Oink, and Cetting himlel€ tn the Place of 
one of the Juftices. Foꝛ this Contempt they tein Him thep 
would commit him. Cpon that he Velired to give Bail; one 
Perſon (wore he offered to be Watl fo2 him; the Juſtices not ap- 
proving of him, Smith asked them, whether they would pave 
Oukes, Lows 02 Carls; whichever of them they mould have 
He could procure to be bail for him. Che Oefendants made 
him no Antiver, but ordered him to be committed for Cwentyp- 
four Hours, aud tn the mean Cime they gave Notice of this 
Commitment to two Juſtices of the Peace for the County of 
Middlefex, Who accordingly batled him. CGpon this State of 
the Cale 992. Strange, as Counſel for the Defendants, fubmit- 
ted it, that the Rule ought ta be diſcharged. He aid he 
DID agree, that potibly the Commitment foz Cwenty-four 
Pours might not fo ſtrictly be juſtified; but commit the De- 
fendants certainly could Do. A Steward of a Court-Leet map 
Do it fo2 a Contempt committed tn Court, and fo has it 
often been Determined, 952. Cotton was Deputy-Steward; anv 
therefore the Commitment might well be juftified, as to htm. 
Che Defendants have all of them likewile a Power given 
them to commit fo2 Weaches of the Peace. Chat contemptu- 
ous Behaviour before the Court, he fubmitted it, was a 
Wreach of the Peace; and theretore the Commitment might 
well be juftified, as tathem all. And even as ta the Cime of 
Cwentp-four Pours, he obferved that the AE of Parliament 
nives them Dower to commit ; and within Cwenty-four Hours 
they are to give Notice ta fame Juſtice of Peace; the Deten- 
Dants have committed fo, Cwenty-four ours; if this be a 
Hiſtake, at leak it ts fuch a one, that might eafilp be made. 
It is fad then, that Smith did offer Bail, and the Jüſtices refu- 
tcDtobaii him. In Anſwer ta this, 92. Strange obferved, that 
but one Perſon by Mame he did offer; that Perſon the Juftices 
thought not tuffictent ; and befides, to2 a Contempt committen 
in Court, be DW not know that the Court was bound to 
batl fim. 952. Wynn argued on the fame Side, and fo2 Au— 
thovities reited upon Fitz. Nat. Brey. Englifh Tranflation 182, 
7 Cromp. Rep. rr. 44. and the firft Cale in Vent. Rep. Derjeant 
Belfield argued on the other Side, and fubmitted it, that what 
992, Smith DID Was only a Disbehaviour ; the moſt therefore, 
that the Oefendants could have been warranted in doing, 
would have been to have Committed him, tn cafe he had noc 
Offered Watl, and that not fo2 a Determined Cime, but gene- 
: 





raily 
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ralip only, and then ta have given Motice. Judge Page fain 
that be DID agree, that the Commitment for that determined 
Cime might be illegal; but his Opinion was, that the Jultices 
were a Court of Recow hy the Statute of Eliz. th as much 
as they have a Power given them to Fine and Impeꝛiſon; 
and fo2 a Contempt done in ſuch Court undoubtedly the Judges 
of it map commit. Me {aid likewiſe tn the prelent Cafe he 
took it the Defendant was guilty of a Breach of the Peace ; 
not foz calling one of the Judges Jack Cotton; (fo2 Wows 
perhaps will not make fuch an Offence) but fo2 fitting in the 
Place of one of the Judges. If any Wan Mhould do that tn 
this Court, he Hhould think him to be guilty of a Breach of the 
Peace. And if this twas fo, the Juttices Had Canulance of 
this Offence within the erpreſs GUords of the Statute of 
Eliz. Gut admitting, that this Offence fhould be confidered 
as a Contempt only done in a Court of BRecowd, he thought 
that Court was not beund to bail him; and if fuch Return 
was made to a Habeas Corpus, he thought this Court could 
not Do it neither. Judge Lee faid he believed the regular 
Tay in thefe Cafes of Contempts was for the Court ta fet 
a Fine upen the Party, and to commit him fo2 not paying tt. 
However the mot that could be objected again the Deten- 
Dants was, that they have been guilty of a Wittake tn Judg— 
ment. Accowdingly the Rule was ailcharged fo2 the prelent 
Information, Judge Prodyn ublent, 





Weele and Smith. 


Mi; Agar now moved this Watter again upon Notice. vide ante 
Accorvingly the Court allowed him to put tn Bail; and 25s 
made a Rule to them Caule, why the fecond CUrit of Ere- 

cution fould not be fet afide, and the Roll bought tn, ann 

the Judgment docketed, in Puͤrſuance of the other Part of the 
Motion. Judge Probyn abſent. Vide poftea. 


The King aad Pinder. 


ME; Fazakerly moved, that a Rule fo2 quafhing a Capias How far the 
With JDoclamations might be dilcharged, for its being et 
made above a Cwelve-month ago, and never draun UP, PRite by 
no2 ſerved during all that Cime. Judge Page ſaid, that He seaton of the 
thounbt Delay of it feif only was never a Realon f02 Length of 
granting fuch Wetion. Accordingly it was refuſed. Judge Time fince 
Probyn abfent. * drawn 


Wells - 
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Wells and Southwell. 


Of what QE Wotfon to fet alive a Judament, fo the common 
rece ee Bail's not being filed for the Octendant the fame Cerm, 
mutt befiled. in Which the Crit wis returnable ; the CUrtt being returnable 
the firfi Oap of Hil. Cerm lat, and the Common atl not being 
filed till Eafter Cerm following; the Court referred this Wat- 


ter to the Matter. Judge Probyn abfent. 


The King and Taylor. 


Vide ante N R. Wills net informed the Court, that toounh the Foam of 

280. | the Judgment after the Ideo confideratum eft was altered 
accowing to the Directions of the Court; pet the jo.ayer of 
thet Judgment continucd as tt was befor. De fubmitted tt, 
that the Prayer of the Judgment by the Party, entered upon 
the Roll, ounht to be agrecable to the Judgment pronounced bp 
the Court; accazwingly mover, that this might be amended 
itkewile 5 ind a Rate was made te Hew Cale. Jude Probyn 
ubfent, Vide poftea. 


Anon ymus. 


— ME: Lacy moked to quam) an Over of Settions made fo2 the 
eee Removal of a Cutnpike upon the Read leading from 
Notice, or Fulham to Hamerfmith. Dis Creeption taken to the Oder was, 
not, to Tru- that Notice of the Complaint ta the Seſſions againſt the Cru- 
fees of a fiers of this Curnpike was only given to five of them, whereas 
Turnpike, there are neat ſeventy appointed bp the A&; and in Ocfauit of 
their appearing te anſwer the Complaint upon this Metice the 
Mater was made. He fubmit edit, that Wotice dught toe hate 
been given ta cach of the Cruftees in particuiar, 02 at leaf, 
when they have a nencral Beeting. Wut the Ozer was notin 
Coult ; accowingly no Ruie was made at prefent. Vide pottea. 


Anonymus. 


Whenan Ac- 7 N an Aion qui tam hoounht upon the Statute of 21 H. 8. 13. 
on okt up. 2 fo2 on-refidence, and fo2 buying Goods by way of Berchan- 
on the Sea. DIZ, in Ger to Cell again, 952, Agar maden for Liberty to plead 
tuteof 21 ag to the on-refidencte, that the Octendant was a Chaplain re- 
H.8. 13-re- tained, that thereby De was enabled to hold two BWenefices ; 
lacing to Ee ang that He refided upon his other Wenefice ; as to the Buying 
Bertin Goods to fell again, pe moved to plead, that the Ooods tere 
what kind of bought for the Ge of his Family ; and likewile He moved ta 
Pleas will be plead, aS to the CUlhoile of the Orctaration, Nil deber. Acca 2v- 
allowed by ingly the Hatton was granted. Judge Probyn abfent, 


the Court r 
be pleaded in 
Bar of fuch z The 


Aion. 
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The King and The Mayor of Shrewsbury. 


MSs Fazakerly moved, that the Dfficer, that has the Cuſto⸗ when there 
Vi dy of the publick Books of the Corporation, might attend *s ocesfion to 
with them at the Crtal, upon an Affidavit, that there was a huge 
Ralure tn one of them. Jude Page fatd, that he never knew viene and 
that the Court made an Order upon the Officer tn fuch Cale to there are 
attend with any moze of the Books, than the Affidavit ſwears Raturesinir, 
there are Ralures in. And that too ts never granted, but up- what kind 
on the Jarty’s being at the Co's of it, that makes the Bort Heer. 
on. Accowingly a Rule was only made wm this Cale, that the py Se ae 
Officer (hould attend with that particular Wook, at the Pꝛoſe- concerning 
cutoꝛ's Crpence, Judge Probyn ablent. the produ- 


cing ir. 
Tasker and Keary. 


N Bule to ſhew Caule, why an Umpirage ould not be How far an 
fet aſide, 992, Fazakerly ſaid, that there bad been two Er- Urpirage 

ceptions taken to it; one, that the Gmpire has oniy compleat- Bre b 
cD What the Arbitrators bentin; the other, that the Cmpice Reaton ce 
made bis Gimpirane upon the State of the Fats made to him its only 
by the Arbitrators, without convening the Parties be— complearing 
fore him. we obferved, that the Submifion to this Award had cee * 
heen made a Rule of Court accoꝛding to the Statute of go & on 
10 W. 15. and before any Exceptions could be argued to uch” 
Award, He Cubmitted tt, that there ought to have teen a Suy- 
geftion made of them upon the Roll. Chis has been amittea 
in the prefent Cale, and therefore on that Account he con- 
ceived the Application to this Court was irregular. Chen as 
to the Erceptions themfelves he fatd, that the Arbitrate2s de- 
termined the whole Watter referred to them, ercepting one 
fingie Part of it, which related to an Account of Interest, which 
Was to be taken. Co Cettle this Warter they appointed an 
Ampire, as they Had a Power by the Submifion to bo, He 
took the Fats to be, as the Arbitratozs had ftated them; and 
made his Umpirage concerning that Account of Intereſt only 
accordingly. Che Statute that Has been mentioned, he obferv- 
cD, tequires that no Ampirage hall be fet afide, but for fome 
Wisbehaviour tn ihe Ampire; there appeared to ke nothing of 
that in the prefent Cale; but every Ching was fate and res 
gular; and therefore He hoped, the Rule hould be diſcharged. 
99), Strange argued on the other Site, and (ard, that be took ft 
to be a known and Certain Rule, that the Parties to the Sub- 
miſſion muft have Notice given them, betore the Arbitrators 
make their Award. Jn the prelent Cate they had not that, but 
the Ampire made his Cmpirage upon Heating the Arbitrators 
only, and not hearing the Parties. Che Gmpire too muft have 
the CUbole of that Authority, which the Arbitrators had; this 
he bad not tn the prefent Cate; and for thefe Reafons he hoped 
the Gmipirane Mhoutd be fet aſide. Judge Page fad, that he did 
anree there was one Cale foon after the making of the Statute 

Voz. IL. 4M of 
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When a Per- 
fon who re- 
fides in a 
County Pa- 
Jatine of 
Chefter 

is ferved 
with a Copy 
of a Latitat, 
how far it is 
Chamberlain. 
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of William, wherein the Court held, that ſuch Suggeftion 
upon the Roll, as has been mentioned, wag ueceflarp. But 
that was the fingle Cale, be believed, where it was ever 
Done; and therefore the want of that could be no Objecti⸗ 
on againſt taking the prefent Exceptions. Me fala he took 
it, that an Gmpire muft have the whole Authortty which 
the Arbitrators Had, and cannot have Wart of tt only. Che 
Gmpire too muft make his Gampirane upon heating the Par⸗ 
ties to the Submifion, and not upon hearing the Arbitra- 
fos only. And therefore for thefe Realons he thought 
the prefent Gmpirage ought to be fet afide, Judge Lee 
{aid that he was of Dpinion, the parties to the Submil: 
fion ought ta babe Hotice given them before the Arbt- 
tratags make their Award. be agrecd liketwife, that the 
petent Gmpirage ought to be fet alive for thew pearing 
the Arbitrators onlp, and not the Parties of the Submil- 
fion. De faid farther, that be was of Opinion, the Am- 
pire could not Determine Wart, without determining the 
Mhole. Accordingly the Rule was made ablolute. Judge 
Probyn abfent. 


Anonymus. 


R. Lacey moving this Watter again, Judge Page de- 

clared’ His Opinion, that, unleſs fome Confederacy 
could be hewn between thole Cruftees, that Pave hav 
Motice given them, and thole that complained to the Set- 
fions, the Motice was a mood Motice. Judge Lee agrecd 
the fame. Accordingly no Rule was made upon this Wotton. 
Judge Probyn abfent. 


Griffith and Allcock. 


R. Baily moved, that the Jrreqularity of a Judgment 
might be referred to the Watter, by Realon that the 
Defendant was only ferven with a Copp of a Latitat Diet: 
ed to the Chamberiain of the County Palatine of Chefter, . 
and not with a Copy of a Mandate from the Chamberiatn. 
— — the Motion was granted. Judge Probyn ablent. 
ide poltea. 


neceffary that he fhould be likewife ferved with a Copy of a Mandate from the 


I Gregory 
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Gregory and Warren. 


On Rule to thew Cauſe why Proceedings upon a Scire Facias Wren se 
againſt Batt Hhould not be fain, pending a Crit of Erro? Sainte 
In Patitament, upon the fame Cerms as were allowed in the 5, pronenc 
Cate of Myre and Arthur; the Fax came cut to be tn the War: upon what? 
nev following; In Trinity Cerm lat the Plaintiff recovered a Terms che 
Judgment fo2 987 Wounds. Crit of Erro was bought in the — — 
Crehequer Chamber, and the Judgment affirmed. A Capias ad (NYE TOC 
fatisfaciendum taken out againſt the JO2incipal; tio Scire Facias's — 
taken out againſt the Bail. On the Dap before the Return of toch Wrir of 
the fecond, the prefent Wotion was made, and the (Urit of Er- Error. 
ror allowed in Parliament Petterdap. M52. Scrange came now ta 
thes Cauſe, and faid that he has often heard ft fato by the Court, 
that they would never extend thefe Rules in Favour of Wail, 
farther than was Done in the Cafe of Myre and Arthur. We fatv 

e bad a Mote of that Cale; and ft appeared there, tyat the 

otion Was made in Favour of the Wail, before anp Scire Facias 

taken out; in the pzeſent one it is not made till the Day before 
the Return of the fecond. Che Court ſaid where there ts no 
Cdirit of Crroz fued out, the Watl may ſurrender the Principal 
at any Cime before the Return of the fecond Scire facias. They 
fatd they thought there was the fame Realon, where the CUrit 
of Crro2 is brought, that the Watl may at any Cime befare the 
Return of the {econd Scire Facias apply, that Proceedings map 
be ftaid againt them, till the Event of the Crit of Error de- 
termined, upon entring tuto a Rule, according ta the Cafe of 
Myre and Arthur, toa pay the Woney recovered, o2 Curtender the 
Pꝛincipal within four Days after Affirmance of the Judgment. 
Accordingly the Rule was made abloiute. Jude Probyn ablent. 


The King and Mathews. 


T E Defendant having been bought up bp Habeas Corpus di⸗ How far a 
refed to the Keeper of the Gaol in Oxford, the Retutn wag Commitment 
that the Defendant was committed by Order of the Aice-Chan- Mal! be wid 
celic2, till be pays the Cofts that were tarcd, and afterwards Ron oF. 
ſhouſd be tared in a Suit tnflituted before him. Serjeant Haw- the Uncer- 
kins fubmitten it, that this Commitinent teas legal, by tainty of che 
Reaſon that part of the Coffs were not tared, and perhaps — 
never would be; fo that this was in the Mature of an Imp pry was 
fonment fo2 Life. Accowdingly he moved that the Defendant committed. 
might be diſcharged, 02 at leaft be bailed; and he faid He Had 

niben Motice of this Wotion to the Wice-Chancelio, and to the 

Plaintiff in the Suit below. Budge Page and Judge Lee agreed, 

that that Part of the Commitment in relation to the tuture 

Cots, was certatuly ttlegal; but Doubten whether the Commit- 

ment might not and good for the other Part of it. Chey fat 

this was a Point of too great Difficulty to be Determined the 

faft Day of a Cerm. Accowinglp ordered him to be remanded. 

Judge Probyn ablent. 


,Tho- 
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Thomas and Bifhop. 


Bow slasy N an Ation bought by the Plaintiff upon a Will of €r- 
ace ay H Change, the Wil was drawn in thele Mons, May 29, 
be fad to be 1732s Sit, At 30 Days Sight pray pay this my firft Bill of Exchange, 
void,byRea- the fecond not paid, unto John Somerville, or Order, the Sum of 200 
fon of the Pounds Sterling, Value received of him, and place the fame-to the Ac- 
— count of the York-Buildings Company, as by Letter of Advice. To 
eck hick Humphry Bifbop, Cafhire of the York-Buildings Company, at their 
the Money is Houfe in Winchefter-Steet, London. Che Defendant accepted this 
peared to Siti, and figned Hts ame to it Humphry Bifhop. Che Trial 
‘pad in this Caule came on at the Sittings before Judwe Page, and 
he direded the Jury to find a Gerdict fv2 the Plaintiff, which they 
accordingly DID. 952, Kettleby now moved fo2 a new Crial; and 
fubmitted it, that as the Bull was dawn on the Cafhter of the 
York-Buildings Company, on the Company's Account, the Ackion 
ought ta have been_againt the Company, o2 at leat againſt 
the Defendant, as Servant to them, and fo this ought to have 
appeared upon the Face of the Declaration, Wut the peefent 
Occlaration is againſt the Defendant perfonally tn his own 
Right; and therefore he fubmitted it, that the Coidence aid not 
maintain it. Che Court fad they could not give an Opinion 
upon this Batter, without feetny the Will ttleif; and the Plain— 
tiff's Attorney Had nat the Will here; accordingly this Watter 
ſtood over. Judge Probyn ablent. Vide poftea. #35 


The King and Taylor. 


Vide antea har Counlel fo the Proſecutoꝛ having now hewn Caule 

upon this Rule, Judge Page declared his prefent Opinion 
to be, that the Court could not alter the Prayer of the Judg— 
ment; hotwever the Rule was enlarged, that this Point might 
he farther confitered of. Jt was then fatd bp the Oefendant’s 
Counfel, that the JPr0lecutor Had not altered the Judgment of 
Ouſter itfelt ta this Day. Che Court upon that made a Rule 
that it Hould be altered immediately. Chey fata thep would fo 
far give Directions tn it, that the Judgment ſhould be, that the 
Defendant Mould be fined upon his Conteflion of the Clurpa- 
tion forthe Cime menttoned tn his Plea. Wut declared they 
would not give Diresions about the Farm of lords, which 
the Judgment thould be penned tn, 


316. 


Weele and Smith. 


Vide antea Toes Watter coming on again, the Court made the Rule 
315. abfolute fo2 fetting afide the Cirits of Crecution, by Rea- 
fon they recited a Judgment recovered in the Common Pleas, 
and thep allowed the CUrit of Crro, to be a Superfedeas on 
Affdavit of the Cruth of the Fats to be atinned for Error. 


I The 
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The King and Pixley. 


Bury-Affizes. F7HIS fas an Indiment_againt the Oefendant vide ante: 
upon the Statute of 6G. x. for affaulting Cu- 275. 

fom-houle Officers tn the Creution of theit Office. Chis In— 
Dig&ment had been removed up into the King’s Wench by Certios 

rari, and twas fent down to be tried at Nifi prius. Gpon Evidence 

the Defendant's Counfel objeted that the Perſons aſſaulted 

ought to Hew the Authority, which they ated under as Cuftom- 

poule Officers. Che judge (ald, that he well remembred there 

was a Statute which made it unneceflary. Accordingly the Ob— 

jedian twas over-ruled. 


Farr againf? Crifp and others. 


Bury-Affizes. i Replevin the Defendants avowed the taking When s Je- 

under a CMlarrant from tie Commiflioners of — 
Sewers. 2 broctor shjeted that the Defendants aught to t 
produce the Inquifition, which ts neceflary to be taken by the from Com- 
Commifioners, befoxe any Warrant can be mave ont. Brit miflioners of 
the Judge did not allow of this Dbjekion; upon which 992, Proc- Sewers, how 
tor made another, that the arrant appeared to be teal wpoi et on be 
the Face of it; foz tt required the Defendants to levy a certain taid co dele- 
}Penalty upon {uch WPerfons, as Mould refute to pay the Rate, gal, or nor. 
and did not mention the Mames of thele Perſons. Chis Ob⸗ 
—— Judge allowed of; accordingly the Plaintiff was 
nonſuited. 
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Naylor and Boyce. 


Rule to af Pleas the Defendant did not give Rules to the Plaintiff 
fign Errors to aflign bis Errors, but ferved Him with a Scire facias 
Shall be ne’ A quare execurionem non, 0 which the Plaintiff pleaded Nul tie! 
Se urna Record; the Defendant jotned Iſſue with Him_upon that, ann 
~~  pelibered him a Copy of the Iſſue with two Daͤys Motice ta 
Verify the Record, and for want of bis paving for tt fiynen 

bis FuBgment upow the Scire facias. Che Plaintiff told the 
Defendant, that he was irregular in not giving Rules to af: 

fign Errors ; and thereupon the Defendant dD give ſuch Ruies 

in JPurfuance of which the Plaintiff aligned his Errors; the 
Defendant pleaded In nullo eft Erratum ; the Paper⸗Book was ac- 

cowingly made up ; and the Crros intended ta be argued 

this Cerm. Bul notwithitanding this the Oefendant took 

out Execution on the Judgment upon the Scire facias. Apon 

which 992. Fazakerly moved, that the Judgment and Erecuti- 

on might both be fet afine. Che Judgment he ſaid was iere- 

nular, becauſe there were no Rules given to align Errors; 

and likewiſe, becaule there cught to have been four Days No⸗ 

tice to verify the Recow. But, tf the Judgment itleif was not 
itrenular, at featt, be fait, the Crecution was. Foꝛ the cUrtt 

of Erro was clearly Depending at the Cime the Erecution 

was taken out; andfo the Party Himfelf took it, bp giving 

ules to aflign Errors, and thereby waiving the former Jude 

ment. Che Court declared thete Dpinions, that the Juds- 

ment was clearly regular, by Realon that the Plaintiff afd not 

pap for the Copp of the Iſſue. And Judge Probyn ſaid hig O— 

pinion, was, that tha Days Notice was fufficient, in as 

much as the Poof of the Jue lies in this Cale upon the 
Defendant; thoöugh be DiDagcee tt to be otherwiie, where the 

Pꝛoof of the Iſſtie lies upon the other Side ; which the Water 
confirmed. Che Court were farther of Dpinion, that the Cre- 

cution wags regular likewiſe; and pet thep did agree, ree 

2 Arit 


— I a (Writ of Error upon a Judgment in the Common 


Crit of Crroz was depending; accordingly the Wotisn was 
refuted, 


Doe and Roe. 


R. Hopkins moved to diſcharge a Rule of Reference fo yj. 4 

the Matter, by Keaſon of tts being laſt Eafter Cerm, and Rute of Ke. 
no Appointment taken out upon tt. CTUbich the Court acco: ference is 
ingly did. made to the 


’ f Matter, how 
far the Court will difcharge it by Reafon of their being no Appointment taken out upon ir. 


Price and Webb. 


within whag 
Time it is that the Plaintiff will be intitled to fign his Judgment for want of a Plea. 


Mariner and Thruftout. 


r Ejekement, to which the Cenants had not appeared, the vow far a 
Common Serjeant moved, that the Oeclaration might be Declaration 
amended, bp firiking out the (Uords three Acres of Ground, — 
and putting in the Tos three Acres of Arable Land in the jovca to be 
Room of them; and cites a Cale Trin. 2 Geo. 1. here a De- amended. 
claration tn Cjetment was amended before Appearance ; the 
Declaration Delivered being de Meffuagio five Tenemento, and 

the Mlo20s five Tenemento firtich out. Judge Page anreed that 

Cate; becaufe there nothing was added to the Declaration. 

‘But here the Motion is made to add ane Delcription cf Lana 

in room of another ; and there can be no Clap of compelling 

the Cenant to appear to fuch Dectaration, in as much as he 

was never ſerved with it. Gpon which the Cemmon Sericant 

moved, that the Cos three Acres of Ground mingt be firuck 

out of the Declaration, without inferting the other Ciads ; 

and that Wotton Judge Page and Fudge Lee, being only in 

Court, granted. 


The King and Jokam. 


M:: Lacey came now to thes Cauſe, and fatd, with reward vide ame 
to the fir! Creeption, that be DID agree, tf the Adpaurn-: 31 
ment had not appeared upon Kecord, the Crception would have 
been fatal. But as the Adjournment Dees appear, the Convic- 
tion is equally gooo, as a Declaration ts, where the Caule of 
Adion arifcs tn the fame Cerm as the Declaratica ts a 

an 
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and there is a ſpecial Memorandum. To the ſſecond he obſerved, 
that the Aipavit appears upon Reco to have been made by 
John Jamesof the City of London Butcher, Relat inthis Caufe, 
andthe Statute of Jac. allows the Iſſidavit to be made either by 
Fnfaymer o2 Relator. Beſides, he ſaid it bas beenheld, that ſuch 
Erception cannot be taken Adbantane of upon a CUvit of Cero, 
far which Purpoſe he cited 1 Cro.316. 4 Inft. 272. and he Mimft- 
ted, it could not be taken Gobvantage of tn_thts Cap neither, 
And farther he obferved, that this was an Jnfozmation qui tam, 
wherein the Plaintiff may be nonluited, ands tn the Mature ot 
a Civil Suit; and therefore could not be quahed. As to the 
firft Exception Judge Page and Judge Lee, being oniy in Ceurt, 
agreed, that it had vecerved a proper Anſwer. Ca the fecond 
they agreed too, If it ſhould be allowed, that it could not be 
taken Advantage of upon a CCirit ef Error. Wut Jude Page 
faid Hts Opinion was, that the (Uords Inkormer o2 Relator 
may fignify Different jaerfons ; the Anformer, the Perſon that 
makes the Complatnt, the Relator, the Perſon on whole Ceftt- 
mony it is made; and therefore he thought the Aidavit made 
by either of them was good. De took Hotice farther, that an 
Infoꝛmation qui tam Was as much a Civil Suttas an Aéion of 
Debt qui tam; and therefore the Information could not be quaſh⸗ 
rd. Judge Lee ſaid, that though fometimes the Toads Jn- 
former 02 Relator map fignifp different Perſons, yet in thts 
Statute He Doubted whether they did not fignity the fame. 
Gnd 1f the Qtidavit was bad upon this Erception, he thought 
that this twas the proper Wanner of taking Advantage of tt. 
Gecowdingly the Court not agreeing tn Opinton, this Watter 
WAS OWwWered ta be fpoke ta again, Vide poftea. 


WV 
N 
X 





Wilcox and Cockel. 


How far the Ms Gapper moved that Pꝛoceedings upon the Bail-WBond 
Court will might be ftald upon putting Watl above. Judge Page 
nor fay Pro- fait, that the Court could not grant this Wotion till Bart 
Sapte up- Aiually put tn, 92, Gapper anttwwered, that he made this fame 
ona Bail- Objectionein a like Cale about two Pears ago, and Low Ray- 
Bond, till mond over-ruled him init, faving that of late the Court had al- 
Bail Shove lowed thele Motions upon putting in Batlabove. Wut Judge 
purin, 2 Probyn and Judge Lee agreed with Zudge Page; accozdinglp 
the Motion was refuted, 


Anonymus. 


How far an Mi’ Abney moved fo2 an Information in the Mature of 
Infant fhall a Quo Warranto agatnft one to know bp what 
por be capa Authority he exerciled the Office of Burgels in the Cown 
one ee of Caln in the County of Wilts. Che Dbyetion again him 
pital Burgess WAS, Chat He was an Jnfant at the Cime of his Cleéton. 
of a Corpo- Che Court fad, that Infants were capable of fitting tn 
ration. the Houle of Commons, ttl a late At of Parliament * 

2 : made 
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ane again it. Doweber they made a Rule toa Mew Caule; 
ide poftea. 


Hughes and Stout. 


Anonymus. 


R. Prime moved, that certain Articles of the Peace, that pow far the 
Were exhibited againft one 952. Brindloe and Mary Perkins Court wit! 
bis Servant, might be fet afide. (Uith regard ta 19>, Brind- not fer alide 
loe, be fatd, that there was no Fa charged upon him tn the sae 
Grticles. Che Toman that erhibited them, has only Cworm jowien- 
that be thoeatned to do her Wufinels, and fad fome other tanding 
enctal Erpreflions to her, by Weans of which fhe Cwearg, tome Uncer- 
e went tn Fear of her Life. Articles of this uncertain — 
Nature, he ſubmitted it, were bad upon the Face okfrew. 
them. Wut he bad Affivabits beſides which erplained the 
Senſe thoſe Wows were fpoke fn, he would do her Bufinefs 
for her, and fhewed they ought to receive a very innocent 
Confttugion. With rexard to Elizabeth Perkins, he appoe- 
Hended, that there was no Charge at all ſworn upon per. 
Foz the Ciows are, Thar the faid Brindloe together with Eli- 
zabeth Perkins have feveral Times, &c. Judge Page and Judge 
Probyn fait, that they never knew Affidavits to be read in 
fuch Cafes as this; accodingly were of Dpinton, that they - 
ought not. Judge Lee However (aid, that where an Ex— 
prefion in Articles is tn it (elf Douvtful, be did nat tee 
the Keaſon why they might not. However they all agreed 
that there was another Expeeſſion tn the Articles, which 
was Clearly fuffictent; and that was, Thac Mr. Brindioe threat- 
ned the Complainant to throw her into a Horfe-Pond. QccoDingly 
992. Brindloe gave Bail to thele Articles. Wut the Servant 
was dilcharged bp Content, © 


Vor. IL 40 Anony- 
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Anonymus. 


How far Ex. R. Abney moved that a Ctit of Mandamus might be fuper- 

— —— which was diredted to 2, Pilkinton and another, D- 

«Writ, wot Derfeets ot the Pariſh of St. George's, requiring them to deliver 

be taken.be- over to M92. Bletfow and another all publick Books, Papers and 

fore the Re- Aritings relating to the Poorof that Parihh, which were in their 

curnof it. Tuftod. In the Cale af Uroxeter, he fatd it was lately deter: 
mined, that a Certiorari ould not Ite to remove Poor's Rates; 
and by the fame Realon, he fubmitted it, the paefent Mandamus 
would not. De obferved farther, that there was a Conteſt now 
Depending between thele verp Perſons concerning the Right of © 
Ciction; aud ag 92. Pilkinton and the other Perſon had got 
the Jcftefion of the Books, the Court would certainly not 
take it from them. Judme Probyn fatd, that the Reafon why 
the Court Does not grant Certiorari’s ta remove Pooꝛs Rate ts, 
becauſe there is an Appeal given to another Jurtsdidion; and 
therefore til an Oder of Juſtices is made upon them, the 
Court ag nothing to do with them. Wut in the prelent Cate, 
when the Office of Overſeer Determines, which ts within a it- 
mited Cime, it is certain that the Books ought to be deliveren 
to is Succeffor; and therefore undoybtediy the Court will 
grant a Mandamus fo2 that Purpole ; which the reſt of the Court 
agteed to. As to the Fat concerning the Contett about the E— 
lection, they ſaid that would properly come upon the Return; 
and Judge Lee faid, another Reaſon why the Court would noc 
fuperfede this TUrit of Mandamus wags, becauſe the Return wag 
Olit; aND he ſaid it was Determined in the Cime of Low Ray- 
mond, that an eereptian fo2 fuperfeding a CUrit mutt be taken 
before the Dap of the Return of it, 


Anonymus. 


How far an M* Fazakerly moved fo2 an Infomation in the Mature of a 
Information i Quo Warranto, againft William Poole fo2 erercifing the OF: 
eee ee fice Of Pauitt in the Cown of Liverpoole. Che Obyedton a- 
Warranto Satnit bis Cledion twas, that by the Charter thele Bailiffs are 
hall be appointed ta be chofen on St. Luke’s Day, which ts the 18th of 
granted a- October. Che Cowpoation aflembled accordingly an that Dap. 
gaint’ Per But notwithtanding this the Wayor, 92. Brereton, at 10 a 
po bye Clock in the Moning of that Day adjourned to the nect Day, 
not being and then William Poole wag eleted. Accowingly a Rule was 
chofen into MaDe to ſhew Canute,’ Vide the next Cafe. 

ue eae ought to have been. 
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Anonymus. 
How far thd 
Me Strange now moved for an Information againſt 992. Brere- Court will 
ton, fo2 adjourning the Aſſembly in the Manner that ts Soe ee In- 
mentioned in the foregoing Cafe; and faid this twas plainty an ovina pes. 
Offence within the rth of Geo. 1. Accordingly the Court made ton for ad- 


a Rule ta hew Caule tn this Cale likewiſe. Vide the former Cafe. —— ani 
embly ils 
legally. 


Markweth againf# Reynolds and Weftwood. 


N an Géion of Aſſault and Battery, the Oefendants fevered Whenan ac. 
in theit Juſtification. Reynolds pleated De fon Affault, and — At 
upon that Plea Sue was fotned. Weftwood pleaded that Ye prouehe, and 
jas Servant ta Reynolds, and that the Plaintiff having affault- one of the 
ed Reynolds at a certain Cime and lace, he did then and there Defendancs 
affault the (aid Plaintiff in Defence ot bis Wafter;, ta this pe as 
lea there was a Demurrec, 952. Agar fubmitted tt, that the voor how 
Plea of the Servant was bad for two Beaſous; Firſt, that the far tock ju- 

Servant could onty juftify defending bis Watter, ano wot al- tification 
faulting the Plaintiff tn the Defence of btm, fo2 this Purpoſę Mall nor be 
He cited 11 H.6. 8. Secondly, that the Aftaule of the Plaitiff Gid,t° be 
might have been of a Cime patt, fo the Wlords of the Plea °°" 
are, that the Plaintiff having aMauttedD Reynolds. 2. Moreton 
argued on the other Side; with Reward to the firtt Creeption 

He tubimitted it that the Plea was well warranted bp the Au- 
thorities in the Books; for this Purpoſe cited 9 Edw. 4. 48. b. 

Bro. Abr. 283. b. Pla. 189. Rol. Ab. 546. Salk. go7. TGith Regard 

to the fecond, be fait the Defendant has pleaded that He dio 

then and there defend His Watter; which he ſubmitted tt was 
fufficient Certainty, that the Defence was at the fame Cime 

and Place that the AMault was. Che Chtet Futice, with the 

reft of the Court, was of Opinion, that the lea of this De- 
fendant was not good; accordingly as to him, Judgment was 

given fer the Plamtiſff; Judge Lee abfent. 


Griffith and Allcock. 


Ries Matter now coming on upon the Wafler’s Report, and vide ante 
he reporting the Fat to be according ta the Exception be- 3:8. 
fore taken; Serjeant Birch {ubmitted tt, that the Judgment 
was irregular. Bekore the Statute of 12 Geo. r. for prevent- 
ing friveious and beratious Arrefis, he ſaid he believed tt would 
not be contended, but a Wandate from the Chamberlain to the 
Sheriff was neceflary, before the Proceſs directed to the Cham: 
herfain could be erecuted; for this Purpoſe He cited 4 Inft. 210. 
Salk. 500. And he lubmitted it, that the Mandate was cqualty 
necefiary in Cafes within this Ak of Paritament; becaute the 
ors of the A* are general, and the Jntent of thei coufu 
not be ta take awap the Pꝛivilege of infertoz Jurisditions. 
99), Fazakerly on the other Stee tard, that by ee 

ba 
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that it was infifted on in this Cale, that a CHarrant from the 
Chamberlain was neceflary, tt might be tnfifted on, that a Car- 
rant from the Bailiff of every Liberty was neceſſary, before a 
Copy of the Wocefs could be ferved within bis Wailitick. 
But he fatn the conffant Practice has been otherwife fince this 
Gt, in thofe other Cafes ; and therefae he Cubmitted it, that 
it was not neceflary in the prefent onc, Che Chief Juftice fam 
that a Wandate from the Chamberlain could not be calied a 
Pꝛoceſs; becaule it iffues out of no Court; and theretore bp 
this Ak of Parliament it could not be neceflarp that the Party 
fhould be ferved with a Copy of it. be fatd farther, that he 
bid not think this Cafe differed from that, where a Bailiff has 
a Liberty of Retorna Brevium. Judge Page and Judge Probyn 
Declared themlelves too to be of the fame Dpinton. However, 
as this was a Conftrudion of a new At of Parliament, thep 
ſaid they would coniider of it again, befoze they gave a final 
Opinion, Judge Lee abſent. Vide poftea. 


The King and Tallard. 


How far A&s HE Defendant was indited for encouraging Hacon to run 

Ot an naked from his Cait upwards, tn Chapel Field tn the Citp 

fuid’to be in. OE Norwich, which Hacon DID accordingly. M2. Strange fubmitted 

diGable, or it, that this was no Offence indickabſe; accoꝛdingly moved that 

not. the Indiement might be quathed. And the Court made a Rule 
fo, that Purpoſe; Judge Lee ablent. Vide poftea. 5 ,.s- 


Hootle qui tam and Beck. 


Woe ene IX the Beginning of this Cerm Scrjeant — obtained a Rule 
vended to be & to thew Caule, why Proceedings by Vill upon the Statute 
made ufe of OF 12 Ann. fo2 Cfurp thould not be ſtaid, bp Reaſon that there 
in the Court fpag no Affidavit filed in the Will of Middlefex Office, that the 
“3 — Offence aroſe within a Pear, &c. which there ought to be, bp 
ee dee the Statute of 2x Jac. 4 A few Days after, 992. Robinfon came 
theyought ro tO ſhew Caule, and Cubmitted it, chat the Afizavit on which the 
be filed. former Rule was obtained, was not ſuffictent; becaule it tas 
onlp {worn in tt, that the Afidavit upon the Statute of 21 Jac. 
was not filed in the Will of Middlefex Office, Me concetved that 
that was not the proper Office fo2 filiny the Affidavit in; but it 
ought to be filed tn that Office where the Bill ts upon the File; 
for the Aét requires that the Affidavit Mall be annered to the 
Bill upon tie File. Me fatd farther, that he Cubmitted tt, no 
Qfhdavit was neceflary; becaule this ts a Proſecution upon 
a Statute fublequent to that of 21 Jac. and for this Purpoſe 
cited the Cale of The King and Gall, Salk. 372. Serjeant Wrighe 
on the other Stde ſaid, that the Statute of Jac. required that 
this Affidavit Mould be filed, before any Billi o2 Information 
ſhould be made out; and therefore the Afidavit ought to have 
been filed tn the Will of Middlefex Office. Chen tn Antwer ta 
the Cafe of The King and Gall he fatd, that Refolution was ta 
be underftood of fuch fublequent Statute, as allows the Bill 
2 
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02 Information to be in any Court of Reco. As to thole tn- 
Deed, he DID agree that the Statute of Jac. twas repealed pro tan- 
to; and fo is the Refolution of all the Judges tn the Cale of 
The King and Hicks, which is the very nect Cale tn Salk. to that 
of The King and Gall. Sut in the prefent Statute of 12 Arn. 
he obſerved there were no fuch (Uords, as allow the Will o2 In— 
fozmation to be tn any Court of Record; and therefore the Sta- 
tute of 2 Jac. well ettended to the pretent Cale. Che Court 
agreed that if the Afidavit was neceflary, the Will of Middlefex 
Mffice was in this Cale the right Office to file tt in. Wut 
‘Judge Page and Judge Lee were of Opinion that ft was nat ne- 
ceſſary. Judge Probyn of Opinion that it was; accawdinaiy the 
Rule was then enlarned. Derjeant Wright cow moved that tt 
might be made abdfolute; and fatd 92. Robinfon had Authority ta 
content on the other Side, which 992, Robinfon accordingly did; 
and then the Rule was mate abfolute, Judge Lee abſent. 





The King and Kempfon. 


R. Abney moved that an Dader might be quafhed, which How far thar 
M was made upon the Defendant to pay a certain Sum “oe ot ae 
iweckly to bis Son's Wife, by Way of Waintenance, his Son, pe 3 
Having run away from Her as foot as he married Her. CHe whichdireds 
Exceptions that he took ta the Dwer tere twa; Firſt, that thts char Parents 
was an Der of Sellions made upon an Appeal, and the Sta- hall provide 
tute of 43 Eliz. gives them an original Jucisdition; fo2 this Ne 
Purpole he cited 2 Salk. 476. Che fecond Exception was, that gant pe 2on- 
the Statute only ertends to natural Relations; foz this Pur- prucd to ex- 
pole he citen the Cafe of The King and Monday, Trin. 5 Geo. 1. tend only to 
where an Order upon a Wan to relieve his Gife's Mather paural Re 
was quawhen; accowdingly a Rule was made to thew Caule, or ane 


Judge Lee ablent. Vide poftea. ian 


Cown and Murrey. 


N Debt on a Bond for Payment of Vonepy in the Vonth When an re- 

of July, the Defendant pleaded that after the Sealing ———— ste 
the Wound, and before the Erbhibitiny of the Bill, viz. tn the apona bond, 
MBonth of March, he paid the Boney, upon which Fue was what mall be 
joined, and a Gerdict found for the Plaintiff. Mz. Kettleby ſaid tobe an 
moved in Arreft of Judgment, that the Iſſue was joined up- immaterial 
on att immaterial Fat. Serjeant Belfield on the other Side ee ac’ 
fain he belicved be muft content to a Repicader. Accowingly tion, 
Judgment was atrefted, unlels Caule Co-morrow; and then na 


Caute was hewn. Judge Lee abfent. Vide poftea. ss 
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The King and Latter. 


The Certain- WN gq TUrit Of Excommunicato capiendo the Significavit fet out, 
ey — | that the Orfendant was excommunicated for not appearing 
cavit, ig or. £0 ancwer Interrogatories to be exhibited agatuſt him ex Officio 
der to War- £02 the Dealth of his Soul and Refoomatton of His Banners. 
rant an Ex- 992, Kettleby moved that this TUrit might be quaſhed; Firſt, 
communica- hecauſe the Defendant's Name had no Addition to tt, which 
toCapiendo the Statute of Eliz. requires. Secondly, becaule the Offence 
mentioned in this Significavit, is not one of thofe mentioned fn 
the Statute. Chirdip, becaule the Interromatozies were not 
then exhibited, and perhaps never would. Che Chief Juſtice 
faid be did agree that if this Ercommunication had heen after 
Sentence, the Significavic mutt have fet forth particularly tye 
Caule fo2 hich he was ercommunicated; and therefore where 
a Significavit hag fet foth, that the Mefendant was ercommu- 
nicared fo2 not paying Cithes, five alia jura Ecclefiaftica, tt hag 
been held to be bad. Wut as this was an Crcommunication 
fo2 the Party's not appearing, he thought it mood enough. 
Doweber a Rule was made to ſhew Caule. Judge Lee ab- 
tent, Vide poftea. 


The King and Sympfon. 


When an At- On Rule to ſhew Caufe why an Attachment ſhould not go a- 
pou 1s gainſt the Defendant, being Watliff of the Honour of Pom- 
ruin the ets £62 Contemptuoufiy refuling to return a Arit, 992. Abney 
pailif of a (aid he believed he could not juftify the Defendant; and there- 
Liberty, for foꝛe puopaled to pap the Plaintiff his Cots. 2. Strange on 
nor return- fhe other Side faid that he was fuffruted the Fat was, that 
ingaWet by this Negled tn the Bailiff, the Plaintiff has azually fort 
terms the DIS Debt; for now the Oefendant tn the Axion is worth neo- 
Court will thing ; and therefore be Defired that it might be referred to the 
difcharge it. Maſter to inquire into the Fat; and if the Wafter ſhould re- 
port the Fax to be fo, that the Bäiliff hould pay the Debt as 
weil as the Coffs, before the Attachment fhould be diſcharged. 
Surge Page and Judge Probyn ſaid, that they never knew of 
{uch a Referrence to the Wafter; accoditiniy on Payment of 
Calis anip, the Rule was difcharged. Judge Lee avfent. 


WhenaMan- The King againft Holford and others. 

damus is 

— Me; Strange mobed that a Writ of Mandamus diregxed to font 
qnire certain Wembers of the Corporation of Etham, requiring then 
Perfonsto {M Delfver Certain publick Wooks to 992. Bullen, who was of fate 
deliver over wꝛongfully turned out of an Dffice in that Cowo2atton, might 
roorhersecr- he fuperfeoed. Che Reafon for this Wotion was, that te ap- 
rowhomfuch Peated bp the Afivabits on which the Rule was obtained, that 
Mandamus Yarnel, one of the Perſons mentioned in the Rule, and wha 


oughttobe was Chamberlain tn this Coporation, was the ontp perfor 
directed. 2 3 that 
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that had the Poletion of them, and likewiſe that fe appeared 
by thefe verp Aidavits, that Bullen the Perſon obtaintna the 
Rule, was in Fat out of his Office, and therefore the firtt Ap- 
plication ought to have been fo2 a Mandamus to reſtore jim. Che 
Chiek Juſtite ſatd, that the fir Reafon he believed would 
hardly be thought Cufficient; but the fecond ſeemed to be a 


good one; accordingly a Rule was made to thew Cauſe. Judge 
Lee abſent. Vide poftea. 


Baynes and Pettifer. 


N Rute to Hem Caule, why a Gerdie Mould not be fet alide vow far the 
fo2 there beiny too fot Notice of Crial given, and ma reputed Di- 
Defence made, G2. Pilfworth faid that the Fak ſworn tn the Ae. Rinceof one 
fidabdit, on which the Rule was mave, was this; that the De- jo ee 
fendant ited in Halton, a Hamlet in the arith ef Aylesbury, proper Rule 
that Aylesbury thas fortß two meaſured Wiles diſtant fram Lon- to go by, and 
don, and pet that he bad tut eleven Days Notice of Trial. nor the mea- 
Jn Anitwer, $H2. Pilfworth paduced the AMDabits of ſcveral Per, ſured one. 
fans, that the reputed Dtftance of Aylesbury from London was 
but thirty-three Giles, that Walton teas of this Bide of the 
own of Aylesbury; and fubmitted it, that the Court was to 
guide themfeibes by the reputed Diftance of Places, and not 
by the meafured one. Che Chtefl Juſtice faid, that where Ac- 
tions have been bought againſt the joott-Ofice, the mealured 
Mites ts the Rule te goby; becaule an Aymeafurement of thoſe 
Roads tas made by the Direkion of the AE of. Parliament; 
but tu the prefent Cale he thought the reputed Diſtante tas 


the Rule to go by; accordingly the Rute was dDilcharged. Judge 
Lee abſent. 


Smith 4çainſt Boucher and others. 


N an Skion of Falle Impifonment, the Defendants fullifi- How far a 
ev, that in the Commiflaty’s Court of the Gutverfity of Perfon who 
Oxford there Bas a Cuftom, that anp Perſon perfonally apy ys 
pearing and complaining befoue the Chancelis,, Commiflary 02 of an infe- 
Deputy, chat he has an Vitian sf perfenal Damage o2 Injury rior court, 
Within the Precintt of the Ciniverfity agatnt any Wember of hall be fub- 
the Ginivertitpy, and making Dath before the Commiffary 02 Pe a 
bis Deputy ot his ſaid Aéien and Damage, awd that he belteves oing fo, 
the Party will net appear, but rather run awap, the laid 
Chancetia, Commiffary 02 Deputy hate ulually (ued a War- 
rant fo2 the apprehending and detaining uch Party tn Cu- 
ſtody, ttl be find Sureties at the nert, Court tn fuch Gum 
as the Judge hall think proper. Che Defentants farther piead- 
ev, that tn the 13th of Elizabeth atl Cuffoms belonging to the 
Courts cof the twa Gniveriities were confirmed bp Parliament. 
hep (et forth farther, that om fuch a Dap ——— Boucher, 
Doito cf Laws, came vefore the Chancelio2, and complatnen 
that he pad a perioral Aktien of rocol. againt the Plaintitft, 
and that be fulpezed be mould run away; and made ee 


2 
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and upon the Premiſſes in Wanner aloreſaid. GUhereupon a 
Tarrant ifiued out fer the apprehending the Plaintiff, and 
he was Detained thee Days thereon fo2 want of Surettes, 
Co this Plea the Plaintiff replied, that before the Iſſuing fuch 
TUarrant no Dath was made, that the Caule of Aktion wag 
true according to the Form of the Statute tn that Cate 
made and prov(ded. And ta this Replication the Ocfendants 
emurced. Serjeant Chappel argued fo the Oefendants, anv 
fubmitted it, that the Replication was bad, De vid agree, 
that the Statute of 12 Geo. 1. required, that Dath thould be 
mate of the Plaintifſf's Caule of Afton befoe the Oefendane 
ſhould be Heid ta Wal, Wut there are no Cs20s tn the At, 
wich make the Irecels hold, were an Dath ts waiting. Jn 
P2oceedings on the Statute of 5 Geo.2. 27. the Ciows of 
the Git are, That the Procefs fhall be void where it does not pur- 
fue the Statute. The fame Wows are in the Statute of 7 Ann. rz. 
Wut there are uo {uch CUords tn the Statute of 13 Car. 2. Sect. 
2.2. notin the Statute of 23 H. 6. ro. and on thele Statutes the 
jorsceis was never thought to be void; and particulariy upon 
the Statute of 23 H.6. it is expreſty held fo tu 1 Cro. 196, 
Serjeant Hawkins on the other Side faid, that be ſhould prin— 
Cipalip tnfift, that the Plea was had; and then whatever became 
ot the Replication would not ve material. Che Plea He ſaid, 
Was jotnt betiveen the Judge, Officer, Gaoler and Plaintiff in 
the Suit beiow ; and therefare if the Plea was bad ag to anp 
one of them, it would ve bad as to all. Che Cuftom itteif 
a5 laid, he fubmitted it, was chen bad. It is to hold a Wan 
to Bail tilt the nert Court (when that Court is to be held does 
NOC appear); and that even upon the Camplatit of an Injury. 
A Ctiitem that a Capias Houid tue th a perfonal Aitian befoye 
a Summons, ts held to be votd in Roll’s Abr. 563. and Mod. 
236. and the prefent Cuſtom ts that, and wore, And farther 
upon this Dead he cited Dyer 175. and 3 Cro. 467. JE this var- 
ticular Cuftom was void, he obſerved, that a general Con- 
firmation bp Statute of the Cuſtoms belonging to thele Courts 
would nat make tt good. Foz this Purpole he relied upon 
2 Inft. 381. Salk. 203. Plow. 399. and Hob. 85, 86 and 87. He tnlitt- 
ed farther, that eben this Cuftom, bad as it is, Does not appear 
to hake been purtued. It is fat, that the Action complatued 
nf was a perfonal Ackien; but what a perfonal Aiton isis a 
MWatter of Law, of which the Court are Judges; for which 
ixeatan the Hature of the Aktion ought to have been fet forth, 
in oder that tt might habe appeared to have been one. Che 
Dath ts fatd too ta have been made of and upon the P2eimIffes; 
but thofe Cows are fo uncertatn, that it ts imponibie to fap 
from them that the Cuffom in this Part was purlued. Accord: 
ingipy fo2 thele Realons he prayed Judgment fo the Plaintiff. 
Serſeant Chappel bp wap of Reply ſaid, that, as to the Cuſtom 
itfelf, he DID apprehend it to be good, efpectailpy as tt ts con- 
firmed by Parliament. HFo2 this Purpoſe he mentioned ſeveral 
Cuſtoms of the City of London, as bariant fram the Rules of 
Law, a8 the peefent ane; and relicd upon 3 Cro. 409. 8 Rep. 
121 and 9 Rep. 68. Chen ag ta the Crecution of it, He can- 
2 ceived 
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ceived that the Mords of the Plea had followed the Cuſtom; 
accardinelpy prayed Judament for the Oefendants. Che Chtek 
Tuftice faid, with regard to the Bepitcation, that he thought tt 
clearly had. Foz though the At Sid evtend te this Cüſtom 
py Reafon of the Menative CVUords in it; pet the Procefs ts 
not made void thereby; but the Party obtaining fuch Proceſs 
without an Adavit, ts Cubjet to an Aston upon the Cale fo2 
fo Doing. Chen as to the Plea, He thought the Cufem not 
bad, elpeciaity as it is confirmed bp parltament. And as 
to the Cuftom being bad, that a Capias fhould tffue before 
a Suminens, that was to be underflocd only in Gkfoens of 
Debt, and {uch other Adions, and net in Aktions of Crefpafs. 
Che principal Oifficulty in the pretent Cale he thought was, 
whether the Juftification under the Cuſtom was bav, o2 not. 
Gnvas to that, though the Cuftom might tot appear to be 
ſtridlp purſued; pet as the Court below Had a general Juril- 
Diftton aver the Caute, de thought that netther the Judge, 
Mfficer, uor even the Party himſeſtf couid be fubjet ta an Ac— 
tion of Falle Jmprafonment. Foz thts Purpoſe He relied upon 
the Cale af Pool and Gwynn, Lutw. 935 and 1560. Cie reit of 
the Court clearly agreed with the Chiet Juftice tn all the 
Joints, but the Cpecial Juftificatton ; and as to that they in— 
Clined to be of a contrary Opinion, Accowingly this Watter 
ſtood over. Vide pottea. 





The City of London and Sir Fifher Tenfh. 


HIS Matter coming on again, 92. Bootle relied now only up⸗ vide ante 

on the firtt of the former Creeptions which he took before; 295: 
and likewife took anew one, that the City of London fave nat 
duiy erecuted the Power, which they have tet forth the Aé of Par— 
liament gave them. Fo2 they have tet forth that the Ak of Par— 
liament mabe them a Power of making Leales fo2 One and 
@iwentp-one Pears, that 15, Twentp⸗two Pears; whereas the 
Leafe they have declared upon, ts fo2 Cteenty-one Pears on- 
iy. Jn anfwer to the firft Erception the common Serjeant 
fubmitted it, that the Court weuld not tntend there was an 
Afignment; and beſides it is erpretip alledged in the De- 
Clatation, that the Defendant hucufqve enjoyed the Cerm, 
which ts an Aberment, that he did not align it. In anſwer 
to the ſecond he fubmitted if, that a Power toa make Leales 
fo2 Twenty⸗two Pears included in it a ower to make Leales 
fo2 Cwentp-one, Accordingly the Court gave Judgment foz 
the Plaintiffs. 


Vor. Il. 4,2 Cowper 
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Cowper and Alton. 


Conftruaion HIS was a Queftion, that arofe upon the Statute of 
— ae _ § Geo. 2. which requires the JDoceedings of all Azions to 
5Geo,.2, bein Englih, where the Caule of Aton is under 101. Che 
which ree Adlions here twas Crefpals; the Damages laid tn the Decta: 
quires that ration were aol. the Domages found bp the Jury were only 
Faw Pro rs. and the Pzoceedings were tn Latin. Che Motion came 
fhall bein on in Arrest of Judgment. Che Chief Iuffice was of Opinion, 
Englih. that the CUords Caufe of Action turre not to be underffoͤod the 
DOamanes found by the Jury; becaute thofle fame Cords in a- 
nother Claufe of the At, which relates to the Plaintiff's patn- 
ing the Defendant to Bail, cannot receive that Weaning. Che 
Rett of the Court were all of the other Opinion. Accordingip 
they fait they would confider of tins Cafe among themletues, 
and then deliver their Dpinton. Vide poſtea. 


Anonymus. 


How far a M: Strange moved fo? 1 Mandamus to be dfrexed to a Judge 
Mandamus of the Ecclefiattical Court, requiring him to grant Qa: 
will — niſtration to the Reſiduary Legatee, the Executors having re- 
cal Court, in NOUNCED. Che Cull he fatd was of one 952. Kynafton, wha left 
order co re- Dehind him twa Sons; one of which he made his Refiduary 
quire them Legatee, and the Judge of the Eccleſiaſtical Court has tefulen 
tograntAd: mpanting him Adminiſtration, ttil be has had a Return mane 
minitration. éq  Committion of Appratfement, which he has iued footy. 
$n the Cale of Lo Londonderry’s (Hill, the Cccleftattical Court 
refuted to grant Probate, till tuch Commiftion returned. Che 
Court there held fuch Commifion ta be illegal, and granten 
the Mandamus, without making a Rule to thew Caule. ie re- 
micinhered, he ſaid, lately before the Oeleyates the Civilians 
nf all Dands agreed, that the Courſe of their Courts fg con- 
tantly to grant Adminiſtration to the Reſiduary Legatec, where 
the Executors renounce. Accordingly Cubmitted tt, that the 
Mandamus tas equally reafonable in the prefent Cafe. But the 
Court thought the prefent Cale much differed trom the Cate 
cited. In the Cate cited the Party had a Right by the common 
Law to have the Probate granted; and therefore tt was proper 
fo the Court ta grant a Mandamus, that the Right of the com- 
mon Law might be erecuted. But tn the peclent Cate at mor 
the party has a Right to Adminiſtration only by the Rules of 
the Ccclefiattical Court; and therefore tt was not proper, that 
this Court ould interfere by granting a Mandamus. however 
a Rule was made to ſhew Caute. Vide poftea. 


2 Thomas 





Thomas and Bilhop. 


fp HIS Matter coming om again, 992. Kettleby infitted, that Vide ante⸗ 
there were fome other Circumftances appearing at the 3*° 
Trial. which made the Cale moe clear in Favour of the De- 
fendant. Che Perſön, that Dew the Will, was 992, Charles 
Mildmay, wha twas emploped by the Company to at a3 Servant - 
fo2 them at Fronfhen in Scotland. At this Jlace the Mill was 
Dawn; and from this Place the Letter of Advice Was Dated, 
{which was direded to the Governour and Court of Ahiftants 
gf the York-Buildings Company at thetr Moule tn Winchefter-ftreet, 
London, Jn Purkuance of this Letter the Oovernour and 
Court of Afiftants met and made an Oder upon the Deken— 
Dant to accept the Will; which Fae the Defendant was pre- 
pared at the Crial to prove, but the Judge refuted to admit C- 
pidence of it. Apon thefe Circumſtances 952. Kettleby fubmit- 
ten it, that the Plaintiff Had a good Remedy again the 
Company, that he hadno Remedyagainſtthe Servant ; and there- 
fore forthe Wisdiretion of the Judge, he hopedanew Crialfhould | 
be granted. Che Court fatd, this was not a Will Dawn upon 
the Company, but a Bill drawn upon the Defendant. Che 
Direition of the Will to Humphrey Bithop, Cafhire of the Com- 
pany, &c. was only a Delcription of his Perſon for the better 
finding of him, and that Account he was to place the Woney to, 
when He Had paid it, they thought was not material. Chep 
faid they thought no Cvidence ought to be admitted tn thee 
Cales, that is ertrinfic of the Will, where Attons are bought 
by Indorlees, as the peefent one was. Accowingly the Rule 
was diſcharged. 


~ Cown and Murrey. 


GErjeant Belfield Came now and informed the Court that by vide anes 
Content this Watter was not moved again the nert Dap 329 

as by the Rule of the Court tt was oydered. And therefore 

now he begg'd Leave to lap befoe the Court his Reafon, 

why the plea was good. He DD agrec, that bp the viz. the 

Time of Payment was tied up to the 26th of March; but ag the 
Defendant had alledged before the viz. that after the Sealing of 

the Bond, and before the Erhibiting the Will he patd the Money, 

the Defendant might give tn Cyidence Payment on any Dap 

before the Exhibiting the Will; and theretore the viz. ſhould be 

rejeted. Che Court were of the fame Opinion; accordingly 
Judgment was given kor the Plaintiff. 


t 


Shake- 


— 


I ——— — — —— 
336 Term. Mich. 7 Geo. I, 1733. 





— Shakefpear, on the Demife of Mills, againf? Hymer and 


Coart, will others. 
not put off 


we ioe '" TN Ejetment the Defendants moved that the Crial might be put 
ment, not- off till the Stitings after. Cerm, uvon Afndavits that the 
withttanding JDatntifi’s Attomep was th Poſſeſſton of ertain Deeds, mate: 
the Party = gfaf for the Defendants to probuce in Ebldence, and had refuſed 
Parte to Deitver them. Che Chief Juſtice fatd, that though the Let 
eon rich £02 OF the Piaintiff himſeif had been tn Poffehion of thate Oeevs, 
are inthe that would have been no Reafon for putting off the Crial tn E— 


Cultody of fegment; accavingly the Watton was refuſed. 


another. 
Donalt and Lowther. 


How fae the HE Defendant had tibelled in the Spiritual Court fo2 the 

Corn. Mill Tithe of a Con-Will as predtal Cithe. Che plant 

hall be faid (et forth in His Anſwer, that he conceived the Cithe of a Corn— 

to be predial SHIN to be a perſonal Cithe; and therefore prayed to be allowed 

Tithes, or all his neceflary Charnes tn attending the itl, befage the Cithe 

ſhould be paid. Che Judge over-ruted this Plea, and decreed 
that the Plaintiff Mould pay theſe Cithes without any ſuch De- 
Budion. Cpen which 92, Dennifon moved for a Peohibition, 
and cited the Cale of Chamberlain and Clifton, Determined in the 
Doule of Leds the 2oth of June 1706, wherein tt was reſolved, 
that the Cithe of a Coꝛn-Mill was perfonal Cithe; accadingip 
a Bule was made ta ſhew Cauſe. 


Helloway and King. 


Conſtruction FN a Suit by Bill agains an Attorney, 952, Agar had obtained 
upon — a Rule fo2 referring the Irregularity of the Proceedings ta 
rare of 5S the Walter, wha accordingly reported the Fa to be in this 
quires thar. Manner, Chat the Oamanes laid in the Declaration were 
Law Pro- 201. Judgment by Nil dicit, that on the rit of Inquiry the 
ceedings Jury Had found but 61. Oamages and that ail the Proceed— 
— ings were in Latin. 992. Strange how moved for Judgment upon 
the Wafter’s Report. Che Queftion he fatd arifes upon an Wz 
of 5 Geo.2. Che Ak recites the Inconvenience of Perſfons be- 

tng arrefted, and Detained in Curtody fo2 frivolaus Oemands ; 

and therefore provides, that tn all Watters under 10 Wounds 

the Defendants Mall be ferved with a Copp of the Proceſs, and 

the Proceedings (hail be in Englih. He tubmitted it, that this 

Ak was to be underſtood only of {uch Adions, where the De— 

fendant uled to be ferbed with a Poceſs to take His Body; and 

therefore provides that tn Cmall Demands the Ocfendant thail 

not be artetted by ſuch Proceſs, tut ferved with a Copy of tt 

only. Jn Sutts by Will againſt an Attoanep, the Defendant 

is always Cuppoted to be pretent tn Court; and therefore be con- 

Ceived, that the At DID not extend to the prefent scare 

2 cure 
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Court was of another Opinion, however fafd that this Mat— 
ter would fill Depend upon the Queftion which the Court has 
referved, whether the Damages tn the Declaration was to be 
conſidered the Cauſe of Aion, o2 the Damages found by the 
Jury; Accowingly this Batter flood over, Vide poftea. 


Griffith and Allcock. 


Cree the Cime that this Cafe was lat argued, the Chiet vide anrca 
Juſtice fad that he had looked upon the Statute of 5G. 2. 327. 
which erplains and amends the Statute of 12 Geo. 1. and he 
found there was a O20nIf0 tn it, which enaits, that in particular 
Franchifes and Jurisditions the proper Officer there Hall ere- 
cute fuch Proceſs, and he Doubted whether that JOrovilo did 
not ertend to the prefent Cale; upon which this Watter came 
now to be argued again. Serjeant Birch fatd that Chefter ig al- 
ways confidered as a Franchile; and therefore was within the 
wery Words of the Provifa, but fubmitted it farther, that 
this Cafe was within the 12th of Geo. 1. which be relied upon 
befo2e; and fo2 this Purvoſe cited the Cale of Peek and Smith 
in the Common jdleas, Mich. 1 Geo. 2. Che Defendant there 
lived within the Countp Palatine of Durham, and the Queftion 
was, whether the Defendant ſhould be ſerved with a Copp of the 
Prꝛoceſs ifluing out of this Court, 02a Copy of the Mandate 
under the Seal of the Biſhop of Durham. Che Court of Com- 
molt {Pleas was of Dpinion that the Defendant ought to be ſerved 
with a Copy of the Mandate under the Seal of the Brhhop of 
Durham. Che Court faid that notwithftanding the Cale that 
bas been cited, they mufi continue of the Opinion that thep were 
of before, upon the fir At of JOarliament; and Judge Lee wha 
was now in Court, fad he iatirely concurred tn that Dpinton. 
Chey inclined to be of Opinion too, that Counties Palatine 
were net within the Tos particular Franchifes and Jurifdictions ; 
fo2 they are confidered as fuperion Courts. Mowever ſaid 
that they would confider of this Cale a little farther. 


Amcock and Ennover. 


gf HIS Matter coming on in the Paper again, Serjeant Eyres vide antea 
appeared for the Plaintiff; and no Body being on the 308. 


ntl Hite, Judgment was given fo2 Him unleſs Caule on Sa- 
turday 


Osborn and Oyle. 


HIS Matter now coming on ayatn, 992, Fazakerly ſaid that vide antes 
He could fay nothing new upon this Subjet, untels tt was 268. 
that be fubmitted it, the Statute for the Amendment of tie 
Law cured this Octed, tf tt was any, the Judgment being by 
Nil dicit. Che Court thought that ſüch Oefet could not be 
cured; becaule a foꝛmer At had required that all Proceedings 
* “Wor. IL. 4AR ſhould 
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Conftrufion 
tpon the Sta- 
tute of 2 G. 
2. which al- 
lows one 
Debt to be 
fetoff aga inſt 
another. 


Vide antea 
302. 
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fhouid be in Latin. Dawebver this Watter ſtood ober for the D- 
pinta of the Court upon the general Conſideration of the Sta- 
tute of s Geo. 2. Vide poftea. 


Stephens and Lofty. 


bee a Writ of Erte. on a Judgment in the Common 
leas in Debt on Bond, 932. Draper fatd that the Penal 
ty of the Wound which the Plidintiff had Declared tor, was 76 }. 
10s. Upon Oyer, the Condition appeared ta be fo2 Payment 
of 3815s. and then the Oviendant pleaded that on the rt of 
April 1732, Which was after the ap menttoned in the Condi— 
tion af the Wond, the Plaintiff was indebted to him in the 
Suit of 7ol. for Boney Had and received to his Ale. Ca 
this Plea there was a Demurrer. 952. Draper fad that the 
Quettion ariſes upon an At of Parliament made 2 Geo. 2. faz 
fetting one Debt araingk another. Jt was abjeked by the Plain 
tiſf's Tounſel in the Court beiow, that this Plea was bad tn 
two Relpets; Firtt, that the jdcnalty of the Wond was the 
Debt, and that being 761. 10s. the Sum_of 7oh. could not be 
pleaded againh it. Secondly, that the Debt by ſimple Con- 
tra& cannot be fet againft a Debt by Bond, the Debt by 
Bound being a Debt of .a Higher Mature. And accawinely 
in the Court below the Plaintiff has bad Judgment. In Gu: 
finer to thefe Dbjetians 932, Draper fubmitted it, that where 
Oebts are fet one againit another, by Girtue of this St of 
Harliament, the Courts of Common Law are in thofe Cates 
to confidcr Debts tn the fame Light that the Court ef Equity 
ba; and tf fo, be fubmiutted it, that both theſe Dbjetions 
would be antwered. be (aid farther, that even fuppofing the 
Denaitp ſhpould be confidered the Debt, pet under this Gk of 
Daritament the fetting another Debt again it mutt be confi- 
dered as PAE and tt fo, the Plea of Payment of a iefs 
Sun than the Penalty, and greater than the Sum in the Con- 
Dition will be Hood by the Statute for the Amendinent of the 
Law. Co the tecond Objection the Court were ſomething di- 
vided it Opinion. Che Chiek Jullice and Judge Probyn thought 
that a Debt bp fimple Contrat might be fet agatnk a 
Debt by Wond. Judge Page of the contrary Opinton. And 
Judge Lee gave no Opinion ta this Point at all, But as te 
the other Obyedion the Court clearly agreed that tt was fatal ; 
accordingly affirmed the Judgment. 


The King and Lloyd. 


M& Fazakerly now relied again upon the Creeption he before. 
took, thar the Cvidence ought ta have been fet out. He 
farther tard, that the Misdemeanors, of which the Defendant 
1s convitted, are Croton tn his Dfice as Clerk of the Peace 
at the Seflions fo2 the Countp of Anglefey ; but the Sefiions is 
not C{uftictentiy Defcribea, Suz tt is onip laid that the Defen 
Dant committed thele Offences at a Seſſions held before pis es 

T jefty’s 
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jefty’s Juttices of Peace, Quorum unus, Without mentioning wha 
thep tuere, oꝛ deſckibing their Authority. 9592. Draper argued on 
the other Side, and faid, that in Convittions before two private 
Juſtices, the Depofitions are always taken tn Griting; and 
therefore he did agree that tn thofe Cafes the Evidence muff 
be fet forth in the Condition. Wut at a Seſſions the Cefit- 
mony of the Mitneſſes is not taken down in CUriting; and 
therefore in the prefent Cafe he fubmitted tt, that it tas un: 
neceflary. Jn the Cale of The Queen and Horrel, Mich. 1: Ann. 
and in the Cafe Gf The King and Harland, which were Convitions 
at the Seflions, the Cvidence was not fet out, and pet no Cr- 
ception taken on that Account. To the fecond Objettion be fub- 
mitted it, that as this was only a Delcrivtion of an A& Dane at 
another Heflians, the Wames of the Juſtices were not neceſſary 
to be fet out. Che Chick Juftice (aid with Reward to the Ce: 
cond Objetion, that if the Wames of the Juftices had not 
heen tnferted in the Stile of the Conviction tttelf, he Mould 
Have thought the Ddjetion would have prevatied; and be has 
known both Indiéments and Orders of Removal quafhcd upan 
fuch Objetion. Wut as the prefent Convliton is, he thought 
the Dbjekion was anfwered. As to the other, he was of Opi⸗ 
mon that it was a fatal Objection; many Conviitons before 
pꝛivate Juftices undoubtedly have been quafhed an this Ac: 
count, particularity in the Cafes Of The Queen and Brown, The 

yeen and Guerey, ant The Queen and Randes, Pafch. 13 Ann. 
Gnd he could not fee anp realonable Diſtinttion between thale 
Convidions and the prefent one. Judge Lee fatd that he Doubt- 
ed whether this was a Condition in the prefent Cale, o2 only 
an Dyer. Chale of Waarday ace confidered only as Overs , 
and pet the Party is Culjek there ta be fent to the Doufe of 
Coꝛredion. Wut ſuppoſing it ta be a Convicdton, pet ſtill be 
doubted whether the Evidence was neceffarpy to be fet out; and 
particularly be mentioned the Cafe of The Queen and Baynes, 
which be fait boxe a good Deal of Argument, and delerved 


steed leoked inte; accadingly this Watter ſtood over. Vide 
poitea. 





Whitewood qui tam and Jokam. 


339° 


— 


—— Watter coming on again, 92, — relied upon the Vile antca 
U 


Anſwers he had given before, and farther 
fuppofing an Information qui tam might be quahed, and fup- 
poſing the Afüdavit was not good for the Exception that haa 
heen taken ta it, pet ſtill he obierbed that this was no Fault 
appearing upon the Face of the Information. An Information 
cannot be quathed but fo2 fuch Faults; and therefore at all €- 
gents the prefent Rule mutt be diſcharged. Che Chief Juttice 
faid, in the Cafe of The City of London, where a Motion was 
made to fuperfede a Arit of Mandamus, 1020 Macclesfield anv 
the prefent Chief Juftice of the Common Pleas laid it Down 
fo2 Cleat Law, that a Writ could not be quoſged, but fo2 ſuch 
Exrors; accooingly the Rule was diſcharged, 


Dr. 


ibmitted it, that 323 
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Dr. Wilmot and The Bifhop of Lincoln. 


Vide antea HN the Declaration that was Dawn tn Pohibition, the MWem— 
bers of King’s Collene, that were cited before the Commit 
faties, Were not made Parties; uvon which M2. Strange ob- 
tained a Rule a few Daÿs ans to Hew Caule, why theſe Bem- 
hers of the Collere thould not be added Ocfendants with the 
Wifhop. 992, Graves came now to thew Caule upon the Rule. 
‘Sut the Court thought proper ta make it ablolute. And the 
Chief Juſtice ſaid that this Wethod of Declaring in Pꝛohibi— 
tien is allowed, not only to bring the Judge, but the Party ve- 
fore the Court. 


Anonymus. 

Whena Rule 
is made to, R. Strange moved to enlarge a Rule made upan the Mayor 
—— of Weeram to ſhew Cauſe, why an Information ſhould not 
formation go AKAN him fora Misdemeanor. He defired only to enlarge 
the Nature It till the latter End of this Cerm; and in Cafe the Rule Hhouid 
ofa Qno pe made ablolute, be ſhould confent to appear, as if the Rule 
Warranto was made abiolute. There deed a Motion is made to en- 

dJarge a Rule of this Hort till next Cerm, He dtd agree the 
andthat Pacrty muft confent ta plead as well as to appear within the 
Rule is fame Cimeas he would be obliged to do, if the Rule was made 
moved to be abfolute directly. 992, Mafterman tnfozmed the Court that the 
eclarged,up- Pꝛactiſe was (0; accowingly upon thefe Cerms tie Rule was 


on what 


Terms the enlarged, 
Court will 
enlarge it. 
Anonymus. 


When ie MV Abney moved for a Rule upon 992. Blandey, the Stew— 
ieee ard of a Court-Leet, called Osborn Court, ta attend with 
how far the the Wecows of the Court at a Crial, where thole Records 
Court will would be wanted, upon an Affidavit, that there were fome ma- 
make a Rale terial Rafures made in the Records. Me faid the fame Wotion 
that the Re- was granted in the Cate of Nichols and Philips upon the like At- 
folves hall. fidavit; accordingly the Court made fuch Rule in the prefent 
be produced. Cafe. 


Anonymus. 

When a Per- 

fon is found M& Parker moved that Ruffey Carter might be bafled, wha 
— — was found by the Coroner’s Inqueſt to be guilty of the 
to beguicy Dantaughter of Wotton; he fatd he moved this upon the 
of Mane JSoundatton not only ot the Coroner's Inqueſt, which had found 
flaughter, the Fat againſt the prefent Oetendant verv uncertaintiy; but 
how far the ypon the Depofitions which were taken at the Cime the Co— 
gt tle roner’s Inqueſt was found, and likewiſe upon AMhdavits of 


333Circumttances Very favourable on the Part of the ee. 
i 4 De 


bailed. 
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Qe cited too Latch 12. and Salk. 164. where the Depofitions of 
the like Wature were read. Upon hearin the Inqueſt read, the 
Court fad that they thought the Fats (pecially fated amounted 
to Murder. Andthounh the Inqueſt have found the Defendant 
only guilty of Manſſaughter, the Conlequence of which ts, that 
if the Defendant was tricd upon this Inqueſt, he could be fount 
quite of nothing moze; pet thep thought upon this Inqueſt an 

indiément of Durder migkt weil be found, and poſſibly the 
Defendant convtted upon tt. Cpon Hearing the Depofitions, 
they fad the Fak appeared to be Murder upon them likewile. 
And they would not allow any Afidavits to be read, which were 
ud pean of the Depolitions ; atcowingly the Wotton was ve? 
uſed. 





Foſter and Grayham. 


U PON a Writ of Erroz on a Judgment in the King’s Welch How fara 
in Ireland in Cjetment for Lands in the County of Meith, — fhall 
a {pecial Gerdict appeared to habe been found in the Wanner fol oi win, 
lowing. James Earl of Anglefey, being feifed of the Lands in 
Queftion, and of divers other Lands tn the Kingdom of Ireland, 

of an Cftate in Fee-fimple, on the 13th of May ror, made His 

TUill in. riting, and thereby Devifed all bis ſaid Lands to 

certain Cruftees and their Heirs, for Payment of his Debts 

and Legacies, the Remainder to his Brother Arthur Anefley (02 

Life, and afterwards to his firft and other Sons in Catl Waie, 

and in Default of fuch Jue, to bis Oaugiters and the Peirs 

of their Bodies, Share and Share alike, relpesively; the Be— 

~ mainder to Richard 1020 Altham fo? Life, and afterwaros ta the 

Iſſue Wale of his Body, and in Default of ſuch Aue, to his 

$flue Female, initke Banner as aforeſaid; the Remainder to his 

Cintle Charles Loꝛd Anglefey for Life, and afterwards to bis If 

fue, in like Danner as afoefatd ; the Remainder te his own right 

Deirs. Me then gave the refpedive jPerfons, to whom he had 

Devifed hts Eſtate, a Power of making Leales of thirty-one 

Pears, relerving the bett Rent that could he got fo them. Ri- 

chard 1020 Altham Died; and afterwards on the iſt of June 1731 

the Deviſor added a Covic to his Cll in the Wanner follow⸗ 

ing; He thereby Deviled ail jis Lands tn England and Wales to 

Arthur 1030 Altham, elteft Son of Richard Lop Alrham Beceated, 

fo2 Life, and afterwards te his Iſſue in like Wanner as afo2efatd ; 

the Remainder to his Wyother Arthur Anefley for Life, and after- 

wards to his Ifiue as aforelatd; the Remainder to bis Gucie 

Charles LoD Anglefey as aforefad; the Remainder to His own 

right Deirs; ano thencame the föllowiug Ciaufe, Item, I de- 

vife all my Manors, Lands, Tenements and Hereditaments in the 

County of Meith and in the Town of Nuro/s in the County of Wakesford 

to Arthur Lord Altham for Life, and afterwards to his Iffue, as aforefaid ; 

the Remainder to Arthur Anefley, as aforeiaid ; the Remainder to Charles 

Lord Ane/fley, as aforefaid; the Remainder to go to the fame Perfons; 

and with and under the fame Powers as my faid other Eftates, devifed 

to them as aforefaid, are appointed to go. And then he Declared his 

Weaning to be, that thele Eſtates in the County of Meith anv 
~ Vou. IL. — et te 
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the Cuwn of Nourofs fhould not be charred with the Payment of 
bis Debts and Legacies, which before they were tubiet to, On 
the 18th of June 1731 the Devilor died; Arthur Low Alcham 
entered upon the Lands in Queſtion, and demiſed the fame fo2 
the Cerm of thirty-one Beats ta Andrew Cordwell, reſer ving 
the beft improved Rent, Arthur 1620 Altham pred without TE 
fue. And whether this Cerni of thitty-cne Pears whould bing 
Richard Anefley in Remainder, was the Muefiion. 992, Fazaker- 
ly farm the Court below was of Opinion with the Cenane tn 
Poſſeſſion, and he ſhould agrer, tf the (Uill was to he confinered 
withcut Renard to the Codicil, the firft erfon that was to 
take bp the CUill would have a Power to make thele Leales cs 
well as the Rematnder-man. But he fubmitted it, with re- 
gard to the Lands in Guefiton the Codicil is a new Deviſe. 
Gnd he conceived that by the Codicil the jPower of makina Leafes 
is intitely confined to thofe in Remainder. Che Chief Tufice 
ſaid, if the Codicil was to be confidered bp itlelf, there might 
perhaps be fomething tn the Dbjestion, Wut when the Cuttl 
anv the Codicil are confidered tonether, he thought the Intenti— 
on Of the Codicil aniy was, to alter the Order of taking deſcribed 
by the CUill, and to iet the other joarts of the Gill intireip 
remain. Judge Page Declared, that he was of the fame DOopr- 
mon, Che two other Judges (afd nothing, Wut thts Watter 
Was OWered to ſtand over. Vide poftea. 


Bracey and Dawſon. 


How far AF HIS twas an Géion of Crover brought by the Plaintiff as 
figneesunder Aſſignee under a Commiſſion of Bankrupty, again the 
a Commifi- Defendant, who was a Commifioner of the Land-Car. at 
on of Bak: the Crial befoxe L070 Raymond a Cale was mane for the Dpi- 
beineeled, Hien of the Court in the Banner following, On the 7th of 
ornot,tothe July 1731. Fairclough, a Colle&o2 of the Land-Car, became 
Goods of the 9 Bankrupt. On the 16th of the fame Month the Cammifioners 
Banker fof the Land-Car, one of which the Defendant was, ifued out 
Perfons who theit CHarrant to eile the Goods of ——— Fairclough, foz 
claim apro- Arrears of the Land-Car, which were tn his Hands. Che 
pertyin Qonftable to whom the CHarrant was direcked, ſeiled the Goods 
them: in Queftion tn the ands of Fairclough the fame Day, ana 
Detained them in his Hands. Che nert Day a Cominiffion 

of Bankrupcey iſſued out agatnf Fairclough, and bis Goons af- 

figned over to his Creditors on the aft. Onthe 6th of Auguſt 

a Sale was made by the Conttable tn Purſuance of the Seifure, 

and the Plaintiff, as one of the Afignees, thereupon bꝛought 

this Sitar, Serjeant Darnel fubmitted tt, that the Adtton might 

weil be maintained. Che Inſtant that the Plaintiff committer 

the Gé of Bankrupcy, the Property of his Goods was no 

longer in him. Che Paperty of his Goods was in no one till 

the Atligninent; in the fame Wanner, as the Property of an 
Inteſtate's Ousds ts in no one, till Letters of Sominteration 

granted, Jt this had been the Cale of an Execution of a prt- 

Date Dan coming againſt the Bankrupt, the Afligument after: 

Wards Would Have över-reach'd the Erecution. Ca this Pur. 

I pole 
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pofe was the Cafe of Andrews and Sir Matthew Decker, Eafter 
3 Geo. 2. in the Common Pleas at the Gittins before the 
Chief Juftice. Chat was an Aiton of Falle Return bought 


againſt the Sheriff for returning Nulla bona upon a CUrit of 


e€recution, On Evidence the Defendant juftified His Return 
by Beaſon that the Party, againſt whom the CUrit iſſued, twas 
become a Bankrupt, and a Commiſuon taken out againſt him 
at the Cime of the Delivery of the Writ to him to be erccuted. 
Pet no Jyetence was there, that an Afiquinent of the Goods 
was made, ttl Cometine after the Return. Motwithttand- 
fun thts the Chic Suffice of the Common Pleas allowed the 
Beturn to be good. De fad there would be no Oecafion ta 
confider bom this would be in the Cafe of an Extent, In 
the preſent Cale there was no Ertent ; but the Goods were ſeil— 
ed bp a Clarrant from the Commifiouers of the Land-Car un: 
dec the At of Parliament, Gerjeant Eyre argued on the other 
Hide, AND cited 3 Keb.14. Str William Jones 202, 203. 1 Cro. 
189. 3 Lev. ror. and the Statute of 21 Jac.19. (10) Che 
pict Jufltce ſaid, that he did agree an Atiqnment from 
the Commiſſioners has to many Relpests a Relation to the 
Cime when the At of Wankrupcy was committer, And there- 
fore if after fuch At the Bankrupt dipoles of his Cfteits, the 
Aſſignment Hall certatuly over-reach it. He agreed the fame toa, 
where a Sheriff takes Goods in Execution of a Wankrupe, 
and does not Deliver them over to the Party, before the Al 
figniment made. But where the Sheriff does Deliver them to 
the Party before the Affinnment made, the Afinnment ſhall not 
have a Relation to defeat that Erecution: hecaule there the 
Crecution twas compleated. Me {aid He could not agree, that 
the Wankrupt cealed to habe the Pwyperty of his Goods at the 
Gime of the A& of Wankrupcy committed. Che Property does 
continue in bim eben till the Aſſignment. Che Peoperty fs ne- 
ver in the Commiſſioners; they Have only a Power given them 
of aſſigning the Cfleds from the Bankrupt, FE this had been 
an €rtent of the Crown tn the preflent Cale, undoubtediy 
the Goods of the Bankrupt would have been bound from the 
Day the Extent bo Ceffe; and no Aſſignment could have over- 
reached if. jo2 the Statute of 29 Car. 2. Does not ertend to 
€Ertents of the Crown, De fata, he thounhe the prefent 
Cale did not differ from thet. Che Land-Car ts Woneyp be- 
longing to the Crown, though eppopriated to particular 
Purpoſes. And the Parliament civing the Ling a moze Cpeeap 
aRemedy, than an Extent, cannot be fuppsfed to have put rhe 
Ling tn a worſe Condition, than tf an Crtent pad iflucd. As 
to the Opinton, that was cited of Lod Chick Juſtice Eyres, he 
oiuned be could not agree with ft. And Jude Lee tard the 


Cafe tn Salk. 111. tg agatn it. However thts Watter ſtood over. 
Vide poftea. 3¢2 


Aftley 


343 
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Aftley and Brandwood. 


Vide ante ‘Te Watter coming om again, 952. Boorle the elder ar- 
— gued in Suppoet of the lea, and cited Bro. Abr. Tit. — 
Pla. 59. 1 Inft. 303. 3 Lev.219. Hob. 51. Dyer 349, and Yelv. 27. 
Che Chief Juftice fad, that this was a Plea of a Collateral 
TUarraity in War of the Demandant’s Citle ; and therefore 
ourht t¢ be pleaded as ftriélp, ag tf it was the Plea of an E— 
ffoppel. De fatd he DD agtee, 1f a Stranger had difleifer 
Alexander, the collateral CHarranty ould habe barred the De- 
mandant’s Citie. But fame Sort of Seifin was neceffary in 
over to make the Feofiment with TUarranty of any Effet. But 
He did not think fuch Beilin was fuffictentiy averred in the 
Plea; accowingly inclined to be of Opinion with the Deman- 
dant, However this Watter flood over, Wide poftea. 


Strawn and Fletter. 


Han nued Ms Abney moved that a CGtit of Inquiry might be fet 

Remittitur afite, on Account of the Damages gthen by the Jury be- 

of Damages ing rool. hereas the Damages laid tn the Declaration were 

is neceflary hutzol Che Chick Juftice faid, that a Remittirur entered 

ca by the Plamtiff might cure this Defest. Mowever he pra: 
noticed a Rule, that the Plaintitf houtd bane in the CUrit 
of Inquiry, that the Oefendant minht move in Arreft of Judy. 
ment on this Exception. Fo2rhe faiv, unleſs the Plaintiff doeg 
enter fuch Remittitur, the Judgment would be erroneous, 
Vide poftea. 


Chapman and Brown. 


How far the HE plaintiff as foonas he bad bought his Azion againſt 
Court will the Defendant, whith was Aflault and Battery, went a 
ftay the Pro- @oyare to the Indies; but left Intrutions with bis Son and 
— with big Attorney, that ik the Defendant would pay the Coſts, 
fecond No- they thould proceed no farther. Che Defendant had offered 
tice of Trial to pap the Cots, Notwithſtanding this the Plaintiff's Attorney 
till the Cots gave Notice OF Crial; but pet did not bang the Crial on. 
of a former Lately be bad given fret) Hötice of Crial. 992, Strange fatd, 
are pac. that the Dekendant tn this Cale cannot habe the Benefit of the 
ufual Remedy of an Attachment for Mon-papment of Cats ; 

becaule the Plaintiff ts out of the Kingdom. For which 

Realon he moved, that Proceedings upon this ſecond Hotice 

might be ſtaid till Cots of the fozmer paid. De faid, inan 
Jnformation qui tam He Moved that the jDofecutor might give 

a Mote of His Place of Abode, Jt came out, that the Pro— 

fecuta2 was gone heyond Sea, Cipon this the Court tata 
Proceedings there; becaule otherwife the Defendant woul 

have had no Remedp fo2 bis Cofts. (Uhich he fubmitred it 

was a Cale of the fame Iature with the prefent ee 

2 Tourt 
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Court inclined to think that they never grant theſe Wotions 
but in Cjestment. Gpon which be moved that the Attorney 
minht thew Caule, why he proceeded tn this Caule again the 
Plaintiff's Direckions. Che Court ard they never knew fuch 
Motion granted. Dowever thep gave him Liberty ta move 
this Watter again, ik he could find any Cale to warrant tt. Che 
nett Day he mentioned the Cale of Nokes and Watts, Pafch. 
7 Geo.r. @he jplatntiff there was a pauper. And for that 
Reafon Peoceedings on the ſecond Hötice were ſtaid till the 
Cofts of a former paid. Judge Probyn fad, that tn fuch Cafe 
of a Pauper, he remembered another Anfwer had been given ta 
fuch Motion, whichis that be may be dDifpaupered. And 992. 
Strange Oluned there was a Cafe to that Purpoſe tn Salk. 506. 
Judge Lee faid too, that Pafch. ¢ Geo. 2. ou 952. Harvey’s Moti- 
on, the Court fatd they never grant thefe Wottons but tn E— 
jetinent. 992. Gapper fain toc, that the Cafe of Nokes and Watts 
was upon His Motion, and that was an Ejeäment. However 
the Chicl Juftice made a Bule ta Hew Caule. Wut afterwards 
it was diſcharged by Conſent. 


The King and Tallard. 


R. Filmer came now to thew Caule, and fatd, that this Court Vide antea 

ig the Cuftos Morum of all the King’s Subjets. And faz 3+* 
this Keaſon it ts, that the Printers of obltene Books have 
been punthed by Invitment and Jniagmation, Che Prtnter af 
Loꝛd Rochefter’s Poems was indicted for Doing fo. And 12. 
Curl Had an Jnfoxmation granted againſt him upon the like 
Mecafion. Co the like Purpoſe ye cited Sid. 168, and Keb. gor. 
992. Strange argucd on the other Side, and fad, that a Man's 
being ſtrip'd from the Middle upwards could be na indecent 
Sight. JF it was fo, the Leaiflature would not have ordered, 
- that Aen ſhall be whipp’d tn that Wanner ; as they have done 
by feveral As of Waritament. Che Court was of the fame 
Opinien. Accowingly the Bule was made abiolute. 


The King aad Hurft. 


R. Fazakerly came to fhe Caule, and fain that be did a- Vide antes 
M gree it was ſworn tn the Alßdavit, on which the Rule was 
made, that the Defendant was an Attomey of the Court of 
Common Pleas. But that Fak ought to Have been verified by 
a Certificate from the Recods of the Court. Foz which Keafon 
He fubmitted it, that an Affidavit was not fufficient. Wut the 
Court was of Opinion, that the ating ag Attorney and Cn- 
Dee Sheriff at the fame Cime was an Offence within the 
Statute of H. 5. though perhaps the Oefendant was not revu- 
larly Cwom an Attomney. Accordingly the Rule was made abſo⸗ 
lute. 


Vou. Tl 4 T The 
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Vide ante 
293. 


The King and Dr, Earbury. 


R. Jofling moved, that a certain Recognizance, by which 
M the Defendant was bound to appear in this Court, might 
be taken off the File; that fo much of a Rule of this Court, 
ag related to the Defendant’s avpearing ta this Reconntsance, 
might be diſcharged; that the Defenvant’s jpapers, feifea bp 
Gittue of a Tarrant from one of the Secretaries of State 
might be reſtored to him; and that a Satistakion, might be a- 
warded to him for the Impeiſonment he ſuffered under this Car: 
rat. De took Matice that fome Cime before the Beginning 
of {aft Michaelmas Germ, a Tarrant was iſſued forth in the 
Mame of the Duke of Newcaftle, one of the Secretaries of 
State; which was direked to to of the King’s Weflengers, 
requiting them, taking a Conable to their Aiiftance, to make 
Dilinent Search in the Houle of the Defendant, the Autho2 of a 
trealgnabie Paper, intitledD The Royal Oak Journal, fo2 all Papers 
of what Wind forever, in bis Cuſtody, and to boing the fatd De- 
fendant with the faid Papers before him. Che Wellengers, with- 
out taking a Conftable to thete Afiffance, entered into the Defen- 
Dant’s Moule, ſeized his Papers, and bought them, together with 
the Defendant, before 952. Dela Faye, wha was the Dube of 
Newcaftle’s Secretary, and a FJuffice of Peace. No one was 
examined by 992. De la Faye, ta prove the Defendant to be the. 
Qutho2 of this Paper; no2 did the Defendant confels tt. How⸗ 
ever, 952. De la Fay told the Defendant he mutt commit.him, if 
he DID NOt enter into a Reconnizance tn the Sum of 100 Pounds, 
With the Cufficient Bail, conditioned fo his Appearance in the. 
Court of King's Bench the fir Dap of laft Michaelmas Cerin,, 
and not Depart the Court without Licenfe. Co avoid being 
committed, the Defendant with two Cufictent Bail entered nto, 
fuch Recognizance; and the Recognizance was figned Ch. De 
Ja Faye. Che Detendant appeared in the Court of King’s Wench 
on the fitft and laft Day of laſt Michaelmas Cerm, and on the 
firft and lat Day of the thee following Cerms; but on the 
faft Dap of Trinity Cerm laff, as foon as he had moved te have 
his Appearance recorded, He prayed to be diſcharged. Cipon this 
the Attomey General exhibited two Informations again him 
in open Court, and moved that he might ve charged with them. 
992. Mafterman accordingly Demanded of the Defendant, wie: 
ther be appeared ta them. Che Oefendant did not by any open 
Qe either affent c2 diſſent to the Dueftion demanded of him; 
but tnfifted, that the Recognizance bp which be was vound over 
to this Court, was legal, and that he ought to be diſcharged 
from it. Che Court told him that they coulo not oifcharye his 
Recognizance, CGpon that he went out of Court, aud the OF 
ficet recorded hig Appearance to the Informations. Chis, 22. 
Jofling fait, was the State of the Fat; ant upon this State cf 
it He apprehended that hig Wotion was regular. He faid he 
ſhould not contend but tt pas been retoived, that a Secre- 
tarp of State's CUarrant to ſeize a Perſon ſuſpeded of trea- 
fonable Practices, was legal. Wut this Reſolution mag ay a 

4 ate 


Term, Mich. 7-Geo. Il. 1733. 


fate ote, founded only upon Jo2ecedents, and not one antient 
Relolution in the Books to jufttfp tt. However it never was 
pet refolbed, that a Secretary of State could grant a War: 
rant to fetse a Perſon's Papers, and it manikeftly is agatntt 
the Rights and Liberties of the Subje#, As the Warrant it: 
felf was illegal, fo was the Crecution of tt Ifkewife. Fo it 
was Done without the Atiftance of a Conſtable, and the De: 
fendant not baunht before the Secretarp of State himlelf, as 
the CAarrant direted, but a Secretary under him. He then 
Gbjetted to the Reconnizance; he fatd he Hhhould not contend but 
there were JPrecedents to juftifp a Juſtice of Peace in binding a 
Man over to this Court; but there wag not one Refolution in 
the Wooks antient 02 modern, to juftifp ſuch a Practice. A 
Fuſtice of 3 has a Jurisdidion which ts confined within the 
Bounds of hig County, And it would be a Watter verp incan- 
venient to the Subjed, tf it chould once be ſettled for Law, that 
a Juftice of Peace in Cumberland might bind a Wan over to thts 
Court fitting at Weftminfter. Che Wanner of taking the prefent 
Recognizance was tilenal toc, ih as much as there was the Dath 
of no one, nor the Confellion of the Parity, at the Ciime tt was re- 
quited of him. Che Form of it ts likewiſe bad; for the Defen⸗ 
Dant Is hound over ta appear at the Court of King's Bench at 
Weſtminſter; whereas the Stile of this Court is coram Rege ubi- 
cunque; itis not tnferted tn the Recogntzance for what Cauſe 
he is to appear; the Recognizance is figned tog, Ch. De la 
Faye; fo that the Chifian Mame of De la Faye is imperkedtly 
fet out; and it no where appears tn the Recoqntsance, that he 
was a Suftice of Peace. MWe. Jofling then ſpoke to the Appear- 
ance of the Defendant; and fubmitted (t in the firſt Place, 
that the Defendant tn fast Did not appear to thele Fnioema- 
tions; andinthe nevt Place, that he legally could not. De viv 
agree that when the Queſtion was asked the Dekendant, whe— 
ther he appeared, He did not in (Uords Diredly refute it; but he 
contended that the Becognizance by which he was brought inta 
Court was iliegal, which was the fame Ching as tf he Hadin 
THows diredly contended that he was not obliged to appear. 
He tubmitten tt therefor, that when the Oikeer of the Court 
Demands of the Party whether he appears, the Party inſtſts 
that be ts not bownd to appear; the Cuurt tells him that heis 
bound to appear, and ik he Does net his Recognizance will be 
forfeited; the Party upon that goes out of Court, that map 
as well be conittucd a Oeparture without Licente, as an Au- 
pearance; for which Reafon with Regard to the Fat he tub- 
mitted it, the Officer did Mong in recowing that the DOefen- 
Dant DID appear to thefe Informations. Wut Bey athe the 
Fat to be that he Did ſubmit to appear; pet as the Becognt⸗ 
zance, which ig in the Mature of a Pꝛoceſs, to bring the Party 
in ta appear, was Ulenal, for the Bealons he had before given, 
he conceived that the Appearance could not_be leyal nettyer; 
and fo2 Autharittes to fupport the feveral Parts of his Argu⸗ 
ment he cited Godb: 118, 147.) 39°H: 6.27. Archbifhop of Can- 
terbury’s Cafe, 4 Jac. 2. Sid. 32. Lut gsr. rrH.4. 7, Lamb. 89. 
Cr. 3. 646. Che Chief Juftice Min that tn the Cale vf Kendal 
AnD Roo, it was fettled upon folemn Debate, that a Secretary 
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of State might (fue out his Clarrant ta appebend the Perſon 
of any Wan on Sulpicion of treafonable tices ; and there- 
fore VID Not think that that Part of the peetent Clarrant would 
have been Difputed at this Oay. As to the other Part of it, 
with Regard to ſeizing the Defendant's Papers, he would not 
give an Dpinion, whether it was legal, o2 not, Chis Court 
could not make a Rule upon the Wefienver, that did ſeitze them, 
to reſtore then; and therefore that Queftion was nat peoperip 
before the Court for thetr Determination, Chere was no De- 
caficit to determine neither, whether in general Fuftices of 
jocace babe Authoptty te bind ever to this Court. Che Per- 
fon that did this in the prefent Cafe, was a Juſtice of Peace 
fo. the County of Middlefex, and undoubtedip be might bind 
over to this Court; this Court having a Juxisdickion ef Oyer 
and Terminer fo2 that County. Dotwever he Had before him ſe⸗ 
weral Precedents of Juſftices of Peace of other Counties bind 
ing over te this Court ttkewile. De had likewiſe before him fe- 
veral Precedents of Recognizauces taken bp Judges of this 
Court and Juices of Peace, wherein the Stile of their Au- 
thogity wes not inferred. De Had feen feveral teo, which are 
only in thts general Form ad Refpondendum, &c. And as to the 
other Erceptions, with Regard to the Form of this Becogni— 
zante, if there was any CDeight tn them, the Defendant might 
have taken Advantane of them, if a Scire facias had been 
bought upon tt, Wut what the Oefendant has done, bas in 
Judgment of Law amounted to an Appearance; and as that ts 
fo, all Dekess in the Recognizance ave thereby cured; for this 
Purpoſe the Chief Juſtice mentioned. the Cale of Widrington 
ang Charlton, Trin. 11 Ann. that was. an Appeal of Wurder. 
Che Defendant did not appear till the Exigent; and when he 
DID Appear, His Appearance was entred tn the moſt cautious 
Wanner that could be, fo it tas tn thele Cows, Et pre- 
dictus Defendens, falvis fibi omnibus Advantagiis & Exceptionibus tam 
ad breve Originale quam ad Proceffum, venit; and thereupon faz 
Faults in the Exigent demurred. 1020 Macclesfield, 2. Juſtice 
Eyres, and 992. Jultice Powis Held, tyat all Oeteits in Proceſs 
were cured by the Party's Appearance. 992. Juſtice Powel tn- 
Deed was of another Opinion, as this was a GUrit of Appeal ; 
but agreed fuch Defes would Have been cured by Appearance 
in every other Atton. Che reft of the Court agreed with the 
Chief Juſtice tthe prefent Cate; accordingly the Motion was 
Disallowed of. 


Anonymus. 


Be Straughan coming now to thew Coule, be fatd that the 
granting Commitlions of Apprattement in theſe Cafes ts 
accowing ta the conftant Courfe of the Ccciefiatical Court; 
but as foan as the Commiſſion was returned, Adminiſtration 
with the CU annered would undoubtedly be granted. Che 
Commifion in the prelent Cale was a Commiſſion of Julpec- 
tion as well 26 Appatlement, tn ower that the Papers of the 
Oecealed map be look'd into, and likewtle thar the pe 
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Etate map be apprais’d and inventoy’d. Che Juſtice tad, in 
thefe Cates of Adminiftration the Court would net interkere 
hy granting a Mandamus; but where the arty applying faz 
Adminiſtration is intitied to tt by fome Ac of Parliament ; 
or where the Ecclefiattical Judge ts unreafonably dilatory tn 
his Proceedings. Me did not think that thts was any ways the 
poelent Cale; accordingly the Rule was diſcharged. 


The King and Harper. 


Ba Defendant Having been haought up bp Habeas Corpus, whar thall 

the Subftance of the Commitment appeared to be tn the be faid to be 

Banner following ; To the Keeper of the Houfe of Correction for * 8004 Com- 

the City and Liberty of Wefminfier. Whereas Fob Harper bas been jr op, or 

brought before me, one of his Majefty’s Juftices of the Peace for the Betan wha 

County of AMiddlefex and City and Liberty of Wefminfer, and Oath has ats Stage- 

been made by two credible Witneffes that the faid Yobn Harper is a Plays with- 

common Player of Interludes, without the King’s Licence, in the Pa- O''g a 

rith of St. Martin in the Fields in the County of Middlefex and City 

and Liberty of Weftminffer. And whereas it appears to me upon Ex- 

amination of the faid Fohn Harper upon Oath, that the faid Jobn Har- 

per has not any vifible Way of Livelyhood, but is a common Player 

of Interludes. I do hereby adjudge the faid ‘fobn Harper to be a 

Rogue and a Vagabond, in Purfuance of the Statute in that Cafe made 

and provided. Thefe are therefore in his Majefty’s Name to require 

you to take into your Cuftody the Body of the faid obw Harper, and 

to keep him to hard Labour till the firft Day of the Seffions to be next 

holden for the City and Liberty of Weftminfter. Thomas Clarges. 992. 

Abney and feberal others were Counfei fo2 the Defendant, and 

upon this Return they moved tih-t be might be diſcharged; 

they fubmitted it, that the (Uarrant on witch the Oefendant 

was Committed, was a Convition; by Realon of thofe Uords 

init, Ido adjudge. Andif fo, it teas clearly bad fo. want of 

the Evidence being fet out in tt. Wut ik it ſhould not be con- 

fidered as a Conbidtion; at leat it was a Commitment tn Cr- 

ecution. And upen fuch Commitment the Oefendant ts not 

batlable; fo2 which Reafon there ought te be as much Certain- 

ty in it, as in a Convition. Wut fuppofing if to be only a 

hare Commitment; pet there were fuch Creeptions to the 

Foꝛm of tt, as chat the Defendant ought to be diſcharged. Che 

Atatute upon which it 1s founded, 1g 12 Ann. 2. 23. And hp 

that Statute tuch Juftice only as lives near the Place where 

the Fat is committed, has a Jurisdtiion over the Caule; but 

nothing of this is fet forth in the pefent Commitinent. Che 

fecondD Sesion of this Statute requires too, that the Com: 

plaint ould be made by a Conftable, o2 other Jnhabitant; but 

in the Commitment it ts no where fet out on whofe Compliant 

it Was founded. It 1s not fet out neither, before whom the 

Dath was taken, which the two Cittnefles made. Che Cime 

when the Fak was done ts not Cpecified; and it Does not appear, 

that that Wart of the Pariſh of St. Martin in the Fields, tn which 

the Fak Was Bone, was within the City o2 Liberty of Weftmin- 

fter. Che Cime too, for which the Ocfendant 1s committed, 
Vor. IL 4U - 48 
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is likewifle uncertain, fo2 Non conftat when the Sefiions faz 
the City and Liberty will be held; whereas the Seficns faz 
the County at large ts ſettled by Ak of Parliament. Che De- 
fendant’s Counfel then ercepted even to the Subftance of the 
Commitment, and fubmitted it, that he was not within the 
cAUords o2 Intention of the At, by Reafon that tt was not pre- 
tended be was a Clagrant. AnD it appears by the whale Com: 
pledion of this At, chat Clagrancy ts neceffary ta make the 
Perſons Cpecified inthe At, Offenders wethin it. Chey con- 
ceived itkewile, that Stage Players and Comedians da nat 
fall within the Delcription of any of the Perſons ſpecified in 
the At. And tt was Well known, that the Defendant was a 
Stage-Player and Comedian, and one that ated toa with 
great Reputation. Chey Cubnutted it, chat ſuch Perſons could 
by no Beans be camprzed under thoſe (Uords in the At, Com- 
mon Players of Interludes. They could by no Means be under— 
ftood by the Aé to be Declared Rogues and CGagavands ; tf thep 
were, even his Majetty’s Licenfe to the Cheatre Ropal wouid 
hardiy be found to be legal. Che Court were of Opinion that 
this was not to be confidered as a Condition, but pet they in- 
clined to think that the CHarrant was bad; becaufe it was not 
fet forth in it that the Defendant was a Gagrant. Dowever, 
that the Parties might have an Opportunity of agreeing ta 
trp the Werits of this Queftion in a feigned Iſſue, tt was con- 
fented to on all Sides, that the Dekendant thoutd ve diſcharged 
gut of Cuftedy, upon his own Becognizance ta appear mi Court 
the lat Day of this Cerm. 


The King againf? Holford and others. 


GEricant Hawkins coming to ſhew Caule, be fubmitted tt, that 
the Mandamus was well Direied to the four Perſons men— 
tioned in the Rule. He did agree that one of them enip 
had Poſſeſtöou of the Books, but pet all cE them were tif 
Ing ur korcibly taking them away, @ Certiorari is directed ta 
ail the Juftices th the County, though one only can babe the 
Pofleftion of the Ching which ts to be removed. And he had 
a JD2ecedent tin hts Mand of a Mandamus Direwed to four Per— 
fans to deliver ober ta the Regifter of the Biſhop of Hereford 
Books belonging to his Office; which Precedent was 6 Will. 3. 
De conceived likewile, that there was na Occaſton fo2 a Man- 
damus to reftaze 92. Bullen to his Office beksꝛe be has the Wooks 
Delthered to him. He did agree that there were Wiods tu Bul- 
len’ Afidabit importing that he was turned out of bis Office. 
But when the whole Afidavit ts conſidered tomether, tt appears 
that in Fak he was not turned out. Che Corporation of Eſham 
conſiſts of nineteen Wembers; uo At can be Bane but dy the 
Majorty of the Perſons peetent. Che Mayor had given Mo- 
tice SE a Cown-Meeting, and Declared that the Jutent of it 
was only for admitting Freemen; firteen ot the Wembers at: 
fembied accordingly for that Purpoſe; but when they were there 
the WMapo2r propaled the turning out 992. Bullen, eight of the 
Afemblp Declared that this was againſt the Intent of the Meet— 
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ing, and therefore went out of the Room. As they were going 
out of the Dall Doors they found it thut agatnt them. Apon 
which they retutned to the Room, and demanded of the Mayor 
Liberty to be let out, which be accordingly gave them. “After 
this the eight Perſons that rematned, concurred in a Cote 
for the turning out 992. Bullen. Che Serjeant Cubmitted tt, 
that in Judgment of Law this twas no Removal, tn as much 
as thete was not a competent umber of Perſons concurring 
in it. De praduced a Preecedent too, Hil.g Anne, where a 
Mandamus was Direded ta one 992. Belley to Deliver over te 
William Thorney the Becords of the Tower belonging ta the 
Steward of the Court. Che Return made to tt was, that 
992. Thorney Had no Rinht ta them. Chis was tried. And 
atterwards a peremptory Mandamus awarted. Che other Site 
came into a Conſent, that in Cale the Court ſhould be of 
Opinion to grant an Jnformation tn the Mature of a Quo War- 
ranto againſt Yarnel, the Books hould be delivered within a 
CUicek. And thereupon the Rule was diſcharged. 





Middleton and his Wife againf? Croft. 


R. Andrews came to ſhew Cauſe, why a Prohibition ſhould dow far the 

not go ta the Contitoy-Court of the Withop of Hereford, rae dee 

to flay the Proceedings on certain Articles echibited agatnt Po yond by 

the Dekendants velow fo2 a Clandeftine Marriage, on the Pro- the canons. 
motion of Croft. Che Articles fet forth, that by the Canons 
of the Church no Perſons ought to marry, uniels the Banus 
sf Warriage between them ave ſolemntzed thyee Cimes, 02 thep 
obtain a Licence trom the Dyoinary fo2 fo Doing; that bp the 
Canons the Pours of Matrimony are appointed between eight 
and twelve in the Morning; and that every Warctane ought 
to be ſolemnized openty in fome Church oe Chapel. Che Artt- 
cles charged the Defendants, that contrary to thefe Canons 
they matricd without Wanns and without a Licence ; that chep 
married between the Hours of One and Eight tn the Waning ; 
and that thep were married in the Doufe of Thomas Allen x 
Clernpman., Che Oefendants fuggetted, chat by the Statute 
of 7 &8 W. 3. 35. the marrying without a Licence is made a 
Temporal Offence, and that the Eccleſſaſtical Courts have na 
Jurisdiction mit. Chey tarther ſuggeſted, that by the Canon 
Lato two competent Gitneſſes are required to every Fat; 
whereas by the Common Law one Citnels ts allowed tuffictent ; 
that they were latwfutly married in the DOrocele of the Wifhop 
of St, David's, and not tn the Dioceſe of the Biſhop of Hereford 
in the Banner ag fet forth; and that they babe but one CUitneſs 
only to prove this Fat. Mhereupon a Rule was obtained ta 
ew Caule, why a Prohibition ſhould net be ranted. 192, 
Strange was of Countel on the fame Side with 2. Andrews, 
and thep fubmitied it, that the Rule ought to be diſcharged. 
hep (aid there was no Peetence fo2 the Rule's betun made 
abfelute on Account of the Oecfendant’s Proof; voccauſe they 
ought ta have offered their Proof before the Cccichattical Fudge, 
and te babe made Afidayic Pere, that he refufed tt, which se 
De: 
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endants babe intirely omitted. Chere was no Peetente net- 
thet of having the Rule mave abfolute on that Joart of the Ar- 
ticles which related to the Cime of the Defendants marrying; 
for that fs alcertained by the r102d Canon made tn 1603, and the 
Statute in Queftion does not relate to it. Chere was aa 
Joretence neither of having it made abfolute on that Part of 
the Articles, which related to the Place where the Defendants 
Were married ; for that is afcertatned by the fame Canons like⸗ 
wife ; and the Statute in Queſtion has no regard to it. Che 
Pꝛohibition could net be made abfolute neither with regard to 
the Cditfe; for though there is Remedy againſt her bp the Ec— 
clefiaftical Law; pet there can be none on this At of Parlia- 
ment. Che Ducitien therefore will ſingly remain, whether the 
pᷣzohibition ought ta ftay the P20ceedings agatnf the Husband 
on that Part of the Articles, which charges him with marrying 
without Banns and without a Licence, As ta that tt delerved 
to be confidered, bow the Law ftood before the Act of Parlia— 
ment, By the antient Canons of Archbiſhop Stratford lang before 
the Cime of H. 8. it ts provided tn theie (Uords; Sacerdotes Matri- 
monia clandeftina celebrantes, ac hujufcemodi intereffeutes, Sententiam 
Excommunicationis incurrant. Linwood takes Notice of this Ca- 
non, and erplains the Beaning of ft to be, that all Perſons of 
What Sort ſoever aflifting tn ſuch clandeſtine Marriage, are 
Within the Danger of the Penalty. Wy the rosth Canon in 
1603 it is Declared likewiſe, that every Licence granted again 
the Canons ſhall be vod, and the Parties marrying contrarp 
thereto ſhall be ſubject to the Penalties of clandeftine Barrt- 
anes. So that they _pretumed, that before this Statute there 
could be no Sort of Ooubt, but the Parties marrying without 

Banns and withaut a Licence were puniſhable in the Ccciefi- | 
aftical Court fo. fo doing. Che Difficulty then arifes upon this 
Qét of Parliament. Chey ſaid, there tuere many Cafes both in 
the Common and Statute Law to be found, therein the Cem- 
poral and Ecciefiatical Courts have a concurrent Jurisdizion, 
‘in the Cate of Kerby and Savil in this Court 1716, Savil had 
hought an Aition tn the Marfhalfea Coutt againſt Kerby fo. call- 
ing her Bawd; fhe recovered Damages there, and afterwards 
commenced a Suit againſt Kerby fo2 the fame Cords in the 
Ecciefiattical Court. A Rule to Hew Caule was obtained, why 
a Prohibition Hhould not be granted. ©2. Andrews Himfelf 
came to fhew Caule upon that Rule, and it was difcharged ; 
becaule the Suit_in the Cemporal Court was fo. Damages, 
the Suit in the Ccclefiaftical Court fo2 Reformation of Ban- 
ners ; and fo diverfis Rationibus ventilatur. » Co the like Purpoſe 
are manp other Cales at the Common Law; to pave which 
Latch 244. Hob. 187, 192. 1 Lev.198. Ven. 3. Sid. 146. Fitz. 
Nat. Brev. 50. an Townfend ant Thorp, vere cited. Che like 
appears by various Inſtances on the Statute Law. Wp the 
Statute of Articuli Cleri, & Circumfpecte agatis of 32 H. 8. 7. (2). 
bp 2 & 3 Edw. 6. 13. (13). bp 22 & 23 Car. 2.10. Remedy ts given 
to the Ccclefiaftical Courts, where they pad none before ; pet 
the Remedy which the Cemporal Courts had before, ts not 
thereby imagined to be taken away. So by the Statute of H. 8. 
of JPluralities and Non-Keſidente, Remedy is given ye the 
+ ens 
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Cemporl Cotirts; pet the Jurisdlition, which the Eccletiattical 
Courts erercifed before this Statute ts enjoyed at this very 
Day, Chey (aid farther, that this would appear more plain tit 
the prefent Cate, if the Deſign of the Statute of William twas 
confidered ; fo2 if would be found, that tt. chiefy was to fe: 
cure the Outy on Marriage Licences granted by a. former 
Qk. 92 Clive and 952. Gundry argued on the other Side, Chev 
faid, they ſhould not infil, tyat the JOohtbittan could be matn: 
tained on that Part sfthe Suggeſtion, which related to the Deken— 
dants Prook; but an the other artoftt they apprehended it well 
minht. Chep fad they by no Weans tock it to be a clear Joint, 
that thefe Canons ot the Archbihon bound the Laity, tn as 
much as no Authorzity Has been produced, chat tt was ever allow— 
cd inthe Courts of the Common Lato that thep did. And as 
to the Canons in 1602, tt has been Determined, that they da 
not bind the Latty; fo2 which Purpoſe they cited Salk. 412. Wut 
fuppofiny the Ccclefattical Courts had Authority to punth Lap 
Perſons marrying teithaut Banns and without a Licence before 
the Statute of William, by that Statute the Aurhovty of Ec— 
clefiaftical Courts is taken away. Chev (aid there was na Pee— 
tence to fay, that there was any Saving o€ theit Jurisdiction in 
this Atof Parliament. And wherever there ts no fuch faving 
Ciaule, the Mature of the Offence ts altered bp the AE; it ts 
mate Cemporal, as before it was DHpivitual; any confe- 
quently the Jurisdtéton, which was betoe ererciſed, ts chere- 
by taken away. So2 this Purpoſe they mentioned the Cafes 
of Sodump, Rape, CUitcheraft, and others of the like Mature. 
And where the Legillature has intended that the Ecclelietticat 
FJurisdidton Hculd continue, a Saving is always put into the 
Ges, wherebp thett Furisdtittan ts continued. Chis ts fo tn 
the Statute of 1 Eliz. 2. 2: Eliz.1. 1 Jac.rr. 4 Jac. 1. and 10 
Ann. rg. (176, 177.). Gnd particulariy they reiied upon Str 
Thomas Jones 131. 28 a Cale tn Point for thetr prelent Pur— 
pote. Che Chief Juſtſce Mid, that undoubtedly the Caneusg of 
1603 De not bind the Laity; and be Doubted whether this par- 
ticular Cation tin of grchbiſhop Stracford fo2 the Realen that 
has been mentioned. Duwwever he tnelined to think, tf the Ec— 
tlefiatical Courts bad a Furtsdiition ta puuth Lay Perſons 
before the Az fo2 marrpiny without Banns aud without Licence, 
the Statute did not take thett Jurisditton aap. Fudge Lee 
fatd that he likewiſe doubted, whether this Cunon of Arch— 
Lifhep Stratford did bind the Latty. Jn the Cale of Matthews 
and Burnet a9 Doubt was, whether the Ecckeßaſtical Courts 
could compel a Wan to take a Licence fo, teachtig a School. 
1020 Keeper Wright was of Optnion, that they could. Wut 
the Judges inclined to be of another Opinion. Powever, if rhe 
Jurisdidion of the Ccclefiattical Courts in the pzeſent Cale 
could he made out before the Statute of William, he Did not 
think that by that Statute thete Turisdition was taken awav. 
Foꝛr this Purpoſe be mentioned the Cale of The King againſt 
Sankey and Tibber in Low Holt's Cime. Che Oetendants 
there were Quaker’, aud ſued in the Spiritual Court fo 
Cithes. Chey came into this Court and tniifted, that by - 
the Statute of 7&8 W.6. they tere ta be proceeded agatntt 
Vor. II. 4X before 








204 Term. Mich. 7 Geo. 2. 1733. 


Before ting Juftices; and thereby the Authority of the Eccleſt 
afiieal Court was taken away. Lo Chief Fuftice Hole agreed, 
Eat where a Statute makes a Spiritual Offence ta be an OF 
fence af a Higher ature, the Mature of tt is fo far changed, 
as that the Sptritual Courts have no longer any Auehooity 
puer it, But in the Cale, that was before the Court at that 
Cie, that Chief Juftice fad, that the Sptrituat Court 
Continued ta have a Jurisdictfſon notwithfanding that Sta- 
tute, and inftanced the Cale of a Penfion, where he fain 
the Ercichattical Courts habe a Jurisdiction, notwithtanding 
the Dpinian of Coke ta the contrary. Che reftof the Court inz 
Clincd to be of the fame Opinton mith the Chick Juſffice and 
Zudge Lee in the peetent Cale. However, that thefe Joints 
minht tecetve a moe folemn Determination, the Parties 
were ordered to Declare in Prohibition by Chriftmas nert, Vide 


poftea. 





Clark, Executor of Sarah Simonds, againft Smith. 


Braye om R. Abney having before moved the Court, that one of 

Quantum | the Judges would apply to 2. Waren Carter to repagrt 

meruit will the State of the Evidence tn this Cale, that appeared ta him 

lie for Rent, ag the Trial, Judge Lee ftated the Fak in the Manner fal- 

Nate lowing. Chere were ta Counts in the Plaintiff's Decia- 
ration; one att Indebitatus Affumpfic fo2 we Rent of certain 
Lauds contained in the Declaration ; the other Quantum me- 
ruit on the fame Account. Che Land had been enjoyed by 
the Defendant upwards of Cwenty Pears, and one certain 
ent of Seventyp-feven Pounds fibe Shillings had been Aunu— 
ally paid for it, Che bhal€ Pears Went, that was due at 
Michaelmas laft, the Ceftatrir Demanded ot the Defendant, 
and he told her he never pat tie Michaelmas Rent til 
Candlemas, but then he would pay it. pon this Evidence 
Waren Carter wag of Dpinion, that the Plaintiff could nat 
recover ; fo direded the Jury to find a Gerdict fo2 the De— 
fendant, which they accordingly did. 952. Abney and G2. Nocl 
fubmitted tt, that the Plaintiff was well intitied to recover 
upon this Declaration ; for which Purpoſe thep cited Lev. 179. 
Skin. 238, 242 3 Mod. "3. 8. (7). 22. (22). 2 Keb. 8. anit 
Sid. 279. And fox this Realon they hopes, that a new Criat 
fhould be granted, 952. Dennifon was on the other Side, anv 
mayen a Day to thew Caule, which the Court accordingly gave 
Hint. Wut afterwards, no Body appearing ta. whew Caufe, 
the Rule was made ablolute, <- vec. 


z Gore 
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Gore and Gore. 


iy gre tts being a new Chief Juſtice now in Court, M2. Peer vide ante 
_ Williams and 992, Fazakerly argticd this Cate again. 99), 229. 
Peer Williams pas Counfel for the JOlaintiff, and ftated the 
Cafe to be tn the Manner following. Che Ceffato? William 
Gore, feifet in Fee of the Manor of Barrow and the Wana? of 
Carter-Haven tn Somerfethire, made His Cll fn Cliriting the 15th 
of July 1718. Che Wang? of Carter-Haven he Deviled for Pay⸗ 
ment of bis Debts. Che Wano2 of Barrow he deviſed to Tru— 
ftees fur the Term of soo Pears without Impeachment. cf 
Wate, tn Cruff for the Paying an Annuity of 501]. per Ann. 
to Thomas his eldeft Son during bis Life, and in Cafe the Gu- 
nufty ſhould bein Arrear, be gave Power to his eldeſt Son to 
niftrain for the fame th the Lands fo deviſed to the Truſtees. 
Che Cru of this Term was farther Declared ta be fo Pap— 
ment of Ocbts and Potions for his younger CHildzert, and tn 
Cafe his eldeſt Son ſhould matry, for ratfinn a Jotnture cf 
rool. per Annum fg2 every roool. He ould have with bis Wife. 
ie itkewife gave [ower to His pounner Sons ta charge this 
Cerm with Portions for their pounger Children, viz. the Po— 
tions of the Iſſue Wale to ve paid at their Age ef 21 Pears, 
the Portions of their Iſſue Female to be paid at their Ave ot 
21 Pears 02 Warriage, which ſhould firfk happen. Che Reimar: 
ver of thefe Lands be deviſed to the firft and every other 
Son of Thomas his elie Son to he begotten in Catl Wale; 
the Remainder to Edward his fecond Son fo Life, the Remain- 
pet to the Truſtees in Cru to prelerte Contingent Re- 
mangers; the Rematnder to William His third Son in ike 
Wanner: the Remainder to certain other Perſons; the Re- 
mainder to bis oun tight Heirs. Some Cime afterwards the 
Teſtator mave two Codicils to His CUtil, thereby charging this 
Cerin with other Portions, andon the 4th of February 1718 He 
Died. After the Death of the Ceffatar Thomas the eideſt Say 
matrfed Mary Ward, and on ibe ſecond of November 1728 fait 
Fue by her William the pyefent Defendant, Edward the fecond 
Son Died without Ifue. And now William the chica Son 
Bouche His Will again William the firſt Sow of Thomas the 
elaeft Son, And whether William the Defendant had any Citic, 
was the Queſtion fo the Conſideration of the Court. Upon 
this State of the Cale 952. Peer Williams fubimitted tt, that 
the Defendant pad no Citle. He ſaid he auld net contend 
but the Intent of the Teſtator was, that the Iſſue of the eldeſt 
Hon ould take. And at the Cime of making ot the Till ic 
was Certainiy poſſible that he might take, 02 Thomas might 
have marricd and Hada Son before the Ceflaters Death ; 
and ff fo, the Freehold would have veſted in the Son imme— 
diately on the Ceftatoys Death, and he would hae taken by 
Thay OF a veſted Remainder. But as the prefent Cale hap- 
pened to be, it tas impoſſible that he could take by Clap 
of vetted: Rematnder, vecaufe be was not th Being at that. 
Cime. Jf he could not bp Cap of veſted Remainoer, bts 
only 


~ 


* 
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only Citle muff be by way of contingent Remainder, o2 
cife by way Of erecutory Deviſe. His Citie cannet be bp any 
wap of contingent Remainder; becaule there ts no Free: 
bold, tut only a Cerm tn the Cruftecs to Cupport tt; anv 
therefore the Lifficulty to be confidered tn this Cafe is, 
whether he can take by way of erecuto» Devife. It vas been 
fata that he hall, by Reafon that the Limitation tn the Uill 
1S ta the Iſſue of Thomas to he begotten, and not to the TE 
fuc of Thomas temotten. ‘Wut 992. Peer Williams fubmuitted 
it, that thote Cos babe one and the fame Sinnification 
hath tn CUifts as well ag Deeds; and fo2 this Purpoſe he citen 
€o. Lit. 20. Ver. 545. De Conceived then, that the pelent ere- 
cutery Deviſe wes Laid, for three Objections that map be taken 
to it. Firſt, that no femal o2 aitenable Cffate veſted in the 
Son of Thomas till the Oetermination of the precevent Cerm. 
Secondly, becaule the Freevold ts nat to velcend to the heir 
at Law in the mean Time, but ts Devifed over to Edward, 
Thirdly, becaule the Movs of the CUill have given him a Re- 
mdinder, fo that he muff take tn that way, and not in any other. 
CUith Renard to the fir, every erecutoy Ocdile ts confideren 
as an Oꝛſginal independent Deviſe, not to be executed till the 
Cime anpotnted for its (pinging into Poſſeſſion; which is the 
Reafon why it is called erecutoy. And in the prelent Cale 
tie Cime appotnted fo2 tts ſpringing into Poſſeſſion is not ta 
be till the Cerm cf sco Pears Determined, So this Cafe 
iS to be confidered tn a Court of Law; fer the Crufts of 
the Cerm in this Court cannot be regarded. Wut even 
fiippofinn the Crufts of the Cerm ſhould te regarded, pet ſtill 
tie prefent Deviſe cannot be ood; becauſe it by no Means ap- 
peats that thefe Crufts will Betermine tn twenty o2 thirty 
Pears, which is the longeſt Cime given for the erpeging cf 
luch Futerct, fu the Cale of Scatergood and Edge, Salk. 229. And 
farther on this Dead was cited 3 Cr. 878. Co the ſecond Db- 
jection be obſerved, that the manttett Intent of the Cefato2 was, 
that Thomas the Deir at Law ſhould have ud Benefit from this 
Eſtate, but the Rent-Charne of so]. per Annum; and therefore 
it Mould be a very extraordinary Chiig to be fatd tu a Court 
of Law, that a Frechold ould detcend upon him ; and be ſub— 
mitted it, that the Freehold manikeſtly vetted tn Edward; the 
Citate was in him by Purchale; and when it ts fo, it Hail ne- 
ber be deveſted out of him upon any Contingent? happening 
afterwards. Che Diſtindion between a Purchaſe and DOelcent 
inthis Relpet is taken tn Co. Lic. and the Keaton for the Dik— 
ference 13 this; CUhen an Effate is thon upon one bp Gk af 
Law, tt hall be deveſted out of him again when it 1s reafena- 
bie it houtd be fe, becauſe the At of Law will do Preejudice to 
no one. Wut when an Cftate ts veſted in one by Purchale, 
fo it Mail continue; becaufe it was the Party's own Fault that 
he DID not provide fo the Contingency in a better Wanner. 
He (aid likewiſe he conceived, if the Freehold delcended upon 
the Heir at Law, there would te a Merger of his Bent-Charge; 
and thereby an At of Injuftice Done to him. Chen in Support of 
the third Objeition he cited Salk. 226. And farther be reſied 
upon the Authority which the former Refolution of thts bt 
I i 
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had received. M2. Fazakerly aw the other Side fain be ſhould 
nat contend, but in Limitations by Uay of Delcent the Cons 
begotten and to be begotten Have one and the fame. Conftruc: 
tion ; but tn Purchaſes he conceived they did fignify a different 
DOelcription of the Perſon; for this Purpolſe he cited the Cale 
of Darlyfon and Newman, Hill. 11 Ann. tn the Court of Exche— 
quer; and farther relied upon Lev. 135. Gnd Raym. 82. He fad 
He ſhould net contend likewiſe, but the Opinion which the Judges 
of this Court had before given in 1720 was ſomething againſt 
him. De owned they dtd give their Opinions that the Frechotd 
vetted in Edward, and that the Iſſue of Thomas could not take 
by way of crecutow Deviſe; becaule the Cime linuted fo2 their 
taking was net fuch a reefenebie one ag is limited by the Law 
fo2 thele jOurpefes. Wut he obſerved that William the prefent 
Dekendant was nat boyn when the Court wave that Mpinian; 
and therefore this Fat happening fince, the Point in Queſtion 
15 now moe immediately before the Court than it was at 
that Cime. And as to that, be fatd he conceived that imme— 
Diately upon the Birth of William the Eſſate veſted tn him bp 
way of erecutoy Dewife, and was then evecuted, and that in 
the mean Cime the Freehold delcended upon the Deir at Lav. 
De (ald this would be no Merger of the Went-Charge; becaule 
he has not the Poſſeſſion of the Freehold, fo as that he can 
Have any Peotit arifiny from it; and therefore he map weil 
enjop the Rent-Charge out of the Cerm notwithſtandiug. IE 
this Deviſe then was to take Effect tn William tmmedtatety up- 
On his Birth, tt certainly mutt take Ces within the Conipals 
of a Bear after the Lives tn Being. And ta fhew that this 
Court has allowed the Cime for thefe erecutory Intereſts 
longer than the Lives tn Being, be cited Moor 847. Rol. Abr. 
612. (3.) Shower’s Parliament Cafes 137. Ver. 234. The Cafe of 
Hodgkins and Andrews, Pafch. 1730, and moe patticularly relicd 
upon the Cafe of Pots and Pots, Determined by the Water of 
the Rolls the 6th of July 1732, and affirmed by the Lod Chan- 
celloz this peefent Cerm. Che Court fain that they would 
take Cime to Confiner of this Cale before they nave their D- 
pintons; Accoꝛdingly ordered it to ſtand over. And on Saturday 

anuary 16, 1733, the Court certified their Opinions, that the 

eviſe was good. 


Kent and May againf? Kent. 


PON a @Wtit of Erro2 on a Judgment in the King's whenankr- 
‘Bench in Ireland affirming a Judgment of the Common —— the 
Pleas there, a ſpecial Cerdiz appeared to have been found to eee 
the Cffekt following; that after the firl of May 1721, the Ol= the Party for 
mandant married Her late Dushand, who was at the Time, OF wholeAdvan- 
his Barriane with her under the Ave of twenty-one Pears. Chey tage the Er- 
find that at the Cime of Parriage bis Father was teilen ef Se 
au €Eftate of Inheritance of scl. per Annum, and that the War- 7780" ° 
riage was had without Content of bis Father, Guardian, o2 
Loud Chancellor. Chep farther find, that the Oemandant ulen 
no ſubtle Weans ta induce the Decealed ta marry her; anv 
Vor. Ik a whether 


co 


—— 
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Whether upon thele Circumitances the Oemandant fhould be 
barred of her Dower, was the Doubt, which they Cubmitted ta 
the Court. Cipon this Gerdit the Court of Common pleas 
in Ireland gave Judyment for the Oemandant. 92. Strange now 
argued on Webhal€ of the Plaintiffs tn the Crit of Crra, and 
fubmitted it, that the Judgment was erroneous. Che Queftion 
in this Cate be fatd artfes upon an Irihh Act 6 Ann. 16.137. which 
is iũtitled An A@ to prevent Perfons marrying Children againft the 
Will of their Guardians. Che firft Claule of the Ak provides, 
That if any Perfon fhall by any fubtle Means marry a Man under the 
Age of twenty-one Years, having an Eftate of Land of the yearly 
Value of 50 1. or perfonal Eftate of the Value of 500 1. or fhall pro- 
cure the eldeft Son of fuch Perfon to marry her without Confent of 
his Father, Guardian, or Lord Chancellor, fuch Perfon fhall be barred 
of her Thirds, and every other Provifion out of his faid Eftate. The 
nert Claule follows in thefe MHords; And be it enacted by the Au- 
thority aforefaid, that all Perfons who fhall be acceffory, aiding, abet- 
ting or procuring before the Fact committed in all and fingular the feve- 
rel Offences herein before mentioned, being lawfully convicted thereof; 
fhall fuffer three Years Imprifonment. Upon the State of this 
Cale 992. Strange ſubmitted it, that_the Intent of this At of 
Parliament was to prevent a great Inconventence, which before 
Happened in young Gentlemen ef Citates, o2 wha were Heirs 
to Eftates, mareying without proper Advice of their Friends 
and Relations. Io. this Realon the Az was cto be conſtrued 
largely, in order ta remedy the Milchiet more effectually. And 
therefore he conceived that in the peelent Cale, though the De- 
mandant ufed no fubtle Weans ta procure the Warriane; pet 
in as much as the aid marry the party without the Content re: 
quired by the At, the was an Offender within the Weaning of tt. 
De then took Exceptions to feveral Parts of the Record; Fir, 
that it appears bp the Placita, the CCirit of Dower was not brought 
till two Pears after the Death of the Husband; fo that the 
Demandant has voluntarily Delayed herleif; and pet the has re: 
covered Damages to the Calue of the Land, from the Cime 
of her Husband's Death; for which Purpoſe he cited Co. Lit. 32. 
Sccondly, uponcomputing the feveral Parts of the Damages and 
Cots given tn the Common Pleas, it appears that the ought ta 
babe recovered 1581. 16s. 3.4.3 whereas by the Que quidem Damna 
fhe bas Judgment only for 1581. 15 s. 3d.: fa that x s. 5 omitted; 
and he apprehended that in the Cale of Tenth and Dalton, Pafch. 
3G.1.it was clearly agreed that ebery Ching given by the Jury 
mutt be diſpoſed of either by a Remictitur o2 other aps. Chirs- 
ip, itt the Judgment of the King's Bench below, the Sum ct 
g12l.12s. 9d.: tg given fo2 Damagpes, and 35 1. 45. 7d. fo2 Coſts, 
Which) can onlp be in Purſuance of the Statute of 3 H. 7. 10. 
and yet itis not fatdin the Judgment, to be given pro dilatione 


’ Executionis; whereas all the Precedents are in that Wanner. 


Fourthly, tt appears by the Reco, that there had been a for 
mer Clirtt of Erroꝛ bought by May, an Ancefto2 of one of the 
pꝛeſent Plaintiffs in Crrvo2, together with Kent the other Plain⸗ 
tiff in the (Urit of Crro2;, that May died, whereupon the Carit 
abated; that thereupon May, one of the prefent Plaintiffs tn the 
CUrtt of Crvra, joined tn a new (Urit ef Crro2 with Kent, and 

2* J confequentip 
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confequenty May, one of the preſent Plaintiffs tn €rraz 
ought to have been ſubject ta Habe anfwered the Damages upon 
this (Urit of Erroꝛ on the Affirmance of the Judnment;, as 
well aS Kent; and pet the whole Sum of 3121. 125. 9d. : and the 
351. 4.5. 7d. are charged upon Kent only. Laftip, that the Plain: 
tiffs im -€rro2 are amerced pro falfo Clamore, which they ought 
not ta have been. 52, Parker argued on the other Stde, and 
as to the Confirufton of the Ait of Parliament, be ſubmitted 
it, that the Demandant by ho Weans ought to be debarred of 
her Dower; fo this Purpoſe he cited Hob. 182. Cr. 481. and 
And. 115. hich are Conftrudions upon 3 H. 7. 2. an Ae Come: 
thing tn the fame attire with the prelent one. He then anfwered 
the feveral Crceptions that had heen taken to the feveral Parts 
ofthe Reco. Ca the firtt he faid the Witit sf Dower was not 
removed up by Certiorari; and therefore the Plaintiffs tn Erro2 
could not take Advantage of this Creeption. Welides he fad 
they did not Cone in upon the Summons the firft Day, aiid offer 
to render Dower, pleading that they always were ready and ſtill 
are to do fo, which they ought to have Done by the very Autho— 
rity of Co. Lit. 32. twhich bas been cited, in oder to have dit 
charged themletves from Damages. Co the fecond, thts ts 
gniy a Miſcomputing of the Suns, and therefore map be rest: 
fied ty the Court. Co the third, the Court fs nat_bound ta 
give a Realon for their Jüdgment; for which Purpole be cited 
Stiles 290. Farrefley 154. WelDes, if this Part of the Judgment 
was wrong, the Judgment map be reverted as to this Part, and 
affiri 0 as to the other; becaule this Part of the Judginent ts 
by Statute, the other by Common Latr, Fo? this Purvole he 
cited the Cafe of Waller and Green, 13 Will. 3. Rot. 20. To the 
fourth, the Deir ts joined onlp to ercnerate the Lands ; fo. which 
Aeaton He had nothing to do with the Damages. 1 E. 3.12. 3 E. 3: 
11. And to fhety that tn like Inſtances the party has not paid 
Cafts upon the Statute of H. 7. 952. Parker cited Cr. 425. Lev.146. 
Ray. 134. Ven. 88. @o the laft Erceeption, he fata that by an 
Irifh A& all the Statutes of Jeofails here, are tn Force there; anv 
Here this Defe& after a Gerdict would certainly be cured bp 
the Statute of Ch. 2. Che whale Court were clear of Op 
nion that all the Crceptteus were anfwered, ercept the lat 
but one. And even asta that, the Chief Juſtice doubted whe— 
ther the JOlaintiffs in Crro2 could take Advantage of it, in as 
much as they had both joined tonether tn the Aſſignment of Er- 
1028, and Had not ſummoned and levered, there being no Da— 
mares given againft May, ts fo2 his Advantage. Kent ts the 
Only Perſon that has Realon ta complain of that; and if he 
would take Advantage of it, be fhould Have ſummoned anv 
fevered. Chat he bas not Bone; and therefore fie tnelined ta 
think that Watter could not now be taken Adventane of. 
However, a few Days after, the Chiek Juſtice fad, that he 
and the reft of the Judges of this Court bad canlidered toge— 
ther upon this joint; andin as much as this ſtems to be an 
Error in the Judgment itfetf, they tuelined to be of Opinion 
that even the Party for whoſe Advantage the Error 15, map 
affign this Watter for Crroz; for this Purpoſe he mentioned 
Bercher’s Cafe, Rep.8 Yel. 107. and Rol. Ab. 759. Judge Ee 
a 
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How far a 
Perfon fhall 
be faid to 
gain a Set- 
tlement, or 
not, by pay- 
ing to the 
Parith Rates. 


Vide antea 
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fait too, that 4 Leon. 6r. was to the fame Purpoſte. DHowever 


the Court agreed, that they might reverie the Judgment in this 
Part, and affirm it as to the other; becaule this Part of the 
Judgment is by Statute, the other by the Common Law. But 
this Matter was ordered to ftand over to be farther confiderea 
Of. Vide poftea. 


The Parifh of Oakhampton againf# The Parifh of Kent. 


— an Order of Seſſions the Fat twas ſpeciafly ſtated, that 
ong Edward Lake came into the Pariſh of Kent, and IUved 
there between two and thoee Pears as a Cide-waiter; that he 
was charged with the Land-Cav by the Pariſh Officers the first 
Pear; which he accordingly pad; but afterwards this Money 
was repatd Him by the Colleta2; and the Colletor himlelé 
paid this Car the remaining Part of the Cime, that he con- 
tinued in the Pariſh. Cpon this State of the Fat the Ju— 
ftices in their Sefions tere of Opinion, that this was ne 
Settlement. GHerjeaut Chappel fubmitted it, that tt was bp 
3&4 W. 11. and fo2 this Purpoſe cited Comb. 410. 1 Mod. 331. 
though he did agree, that by 9 Geo. 2. the paying to the Sca- 
venger's Rate £02 the Repatring the Dinhwapys gains no Set- 
tiement. Accordingly the Court made a Rule to ſhew Caute, 
why the Der ſhould not be quahed, And the laft Day ot 
Eafter Cerm following the Rule was made abloiute. 


Strawn and Fleter. 


Me; Taylor bought in the Tacit of Inquiry; but ſubmitted 
It, that the Plaintiff was well intitied to enter fuch 
Judgment as he could bp Law. Che Court was of the fame 
Opinion. Accowingly the former Rule was difcharyed. Ex 


relatu. 


Anonymus. 


A AR. Marth came now to thew Caute, and fatd that the Fat 
was, thatthe Defendant was eleted the sth of April laſt, 
came of Awe the zoth. ſworn in the 26th, and did not aé till at- 
terwards. Cpon this State of the Fag He Cubmitted tt, that 
cS the Oefendant tas of Ae before be was (won tnto the OF 
fice, tt was clear that te was capable of ating afterwards. 
Aud, even tuppofing that the Oefendant hadnot been of Ane at 
the Time he was (won tn, he appachended, the Law was the 
ſame. De DIO agree, that an Jntant was not_capable of a ju- 
Dictal Dice, but of a Winiftertal one bets. Foz this Purpoſe 
he cited Co. Lit. 3. And fad, that at Common Law he velieved 
It was always thounht that an Infant was capable of fit- 
ting in the boule of Commons. Che Chief Juftice fafo, that 
He belteved the lat Cale that was mentioned was never fo- 
{emuly Determined. Andas toa the principal Cale he inclined 
2 fo 
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to be of Opinion again the Defendant. Accowingly the Rute 
Was made abfolute, 





Anonymus. 


OX Rule to thew Cauſe why a Mandamus ſhould not be die wow far 2 

reited ta 2. Bettefworth, Judge of the JPrerogative Court, Mandamusis 

requiting him to grant Adminiftration of the Woods of the proper tobe 

fate Earl of Suffolk ta the prefent Cari of Suffolk his Son, the panes an 

Countels Dowager having renounced ; D2. Hitham aid, that prire Eade 

the State of the Fat was tn this Wanner, On the 17th Of kceciehati- 

Odtober laff, ſoon after the Death of the late Carl, a Caveat cal Court to 

mas entered by His Creditors. On the 23 of November the grant Admi« 

Countels Dowager erecuted a Deed, thereby renouncing alee 

Right and Citie to the Adminiſtration. Der Pzocoe produced prin. 

this Renunciation before the Dicer, and he admitted tt. Apon 

which the Lreditors withdrew their Caveat. On the 13th 

of November Complaint was made to D2, Betrefworth, that the 

Renunciation ought tu have been upon Dath; and that the Ca- 

veat therefoze was withdaawn by Surprise. Apon which D2. 

Bettefworth ordered, thatthe Countefs Dowager ſhould either 

exhibit an Juventow, o2 Declare upon Dath, that he had not 

intermeddled with the Cffets, before the Renunciation ſhould 

be admitecd; and that when the had ſo done, and not before, 

Adminiſtration hould be granted to the prefent Carl. Cpon 

this State of the Fat D2. Hitham (ubmitten tt, that the 420: 

ceedings below were very renular; and therefore ‘he Rule 

ought tobe diicharged. Che Chief Juſtice ſaid he din agree 

that the Judne of the Cectefiaflical Court has a Power to 

objet to the Security which any Perſon hall offer, who pays 

for Adminiſtration; and therefoe that a Caveat fo2 that JOur- 

pofe is very proper. hHowever he did not know, that in the 

prefent Cale the Judge of the Ecclefiakical Court had anv 

Wethad of compelling the Countefs Dowager to deliver in 

fuch an Inventory, o2 to make fuch an Dath; and therefore he 

could not think that the Admintitration could be delayed to be 

nrauted til that Cime. For which Reafon he thought the 

Mandamus ought to ge. Che reft of the Court were likewife 

of the fame Opinion. And Judge Page fatd, in cafe where there 

is a Will, he DID agree that a Menunctation of the Erecutor 

is neceffary ; becaule be has ſomething in him before abate. 

But the Midow o2 nett of Lin have nothing in chem before 

Letters of Admintratton granted; and therefore in Cuch Cate 

he could not think_a Renunciation was reafonable. Judge 

Probyn ſaid that 2. Bettefworth himſelf has odered, that in 

Cale the Countels Dowager renounces, the Admmiſtration 

Wali be granted to the prefent Carl; therefore now the Manda- 

mus 19 poper ta be Diteked, that the Adminiftration hall be 

nranted ta the prefent Cari bp Mame; otherwiſe it might 

properly habe been ercepted to the Mandamus, that it oughe ta 

pave been general. Judge Lee fatd that he thought tt verp 

proper, that D2. Bettefworth fhould make a Return toe this Crit. 

Iccordinglythe Rule was made ablotute, 
Vou. II. 4 Z Hal! 
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Hall and Chapman and others. 


When there PN Falſe Impeiſonment bought again thee, one of the 
isa Verdi = Defendants pleaded Not gutity ta the GUhole; the other 
on one Part tgpa pleaded Mot guilty as to Part, and jullified as to the 
cord, anda JAchBue. Che Plaintif joined Iſſue with that Defendant, 
Demurreron that pleadea Jot quilty to the CUhole; and Gerdick four 
the cher fg) the Plaintiff. He likewiſe joined Iſſue with the other 
Part of it Defendants on that art of their pice, which was Mot 
Courtwill, Qutlty, and Demurred to their Jutification. Che Oemurrer 
notarreftthe Was not pet Determined. Apon which 2. Draper obtained 
Judgment gq Rule a few Days ago to ſhew Caule, why the Judgment 
till the E- fyould not be ftaid upon the Clerdié, till the Demurrer de- 
venrof the termined. Serjeant Belfield came now to thew Caule, anv 
determined, (ubMitted it, that the Court would not arref the Judgment 
on this Account ; but would leave the Plaintiff to da as be 
couln bp Law. Che Court was of the fame Dpinion; ac- 
cordingly the Rule was diſcharged. 


Clever and Jordon. 


How far the FTER a Gerdit, Serjeant Girdler moved fn Arreft of 
Court will Judgment, that in toning the Jue by the Plaintift 
Ae — “in bis Keplication the Cheiſtian Mame of the Defendant was 
Judgment repeated, ann the Cipiftian Mame of the Plaintiſt quite 
fanding a Omitted. Jn the Cafe of Cowper and Spencer, Michaelmas 
Defeé inthe 12 Geo. 1. He ſaid the Dpinion of the whole Court was, 
joiningof the that tf the Similiter 1g omitted, that Defeit ts not cured af- 
ie ter a Gerdit, by the Statute of 16 & 17 Car.2.8. Chat 
Cale he tain was put into the paper to be argued, anv 

992. Strange and himſelf were both of Counſel tn tt. Jn 

the prefent Cale iikewtle he appeebended, that this Dekeck 

was not cured by the Statute ; becaule the Mefendant 

could not have Demurred, and fhelvn this for Caule; to that 

he tubmitted it, the Defendant Had no other Cay to take 
Advantage of the Oefet, but this. Che Chief Juftice far, 

in Low Hol’s Cime this very Crception was over-ruled. 

And fo Judge Lee fatd tt was in the Cale of Rawborn and 
Hitchman, Pafch. 9 Geo. 1. and_ of Probyn and Chapman, Mich. 

dp = 2. Accordingly the Serjeant took nothing by his 

ottan. 
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Carey and Hintol. 


fs Crefpats for entering a Clofe, called Pinfworth-Feild, the How far an 
Defendant pleads, that the Ciofe in Queftion was the prv- Wc hall be 
pet Land of the Ocfendant; the Plaintiff replies, that the &i4 aie 
fata Ciote was the Cilate of Inheritance of the Plaintiſt, ana nee» 
not the proper Land of the Defendant. Upon which Iſſue 

Was {Otned, and a Cerdit found for the Plaintiff. It was 

moved in Arreſt of Judgment, that this was an immaterial 

flue ; and a Rule made to thew Cauſe fo2 that Jurpofe. 192. 
Dennifon Came now to thew Caule, and fard that be did agtee 

the Flue was Informal, itke the Cafes ins Rep. 43. 2 Bulft. «tr. 

Moor 464. and Sid. 289. but fubmitted it tobe nothing more; 

and therefore pray'd that the Plaintiff might have his judgment. 

Che Chick Juſtice fatd, that that Part of the Replication, namely, 

that the faid Clofe was the Eftate of Inheritance of the Plaintiff, can- 

not be Cufficient ; fo2 that imports no more, than that the plain: 

_ tiff Had an Eſtate of Inheritance tn the Land, which of iticif ts 

not fufficient ta matntatn an Aion of Crefpafs. And as ta 

the other Part of tt, namely, that the Clofe was not the pro- 

per Land of the Defendant, that tmpo2ts na moze than that the 
Defendant had not the Property tn it; which be thought wouln 

hardly be fufficient neither. Judge Page was of a contrary Opt- 

nion, Che Plaintiff, he laid, by bis Replication, has followed 

the CUords of the Dectendant’s Piea. Me did earee that the 

Piea would have been bad upon a Demurrer; but then the 
Judgment hall be againſt him_that commits the firft Fault. 

Foz which Bealon be was of Opinion, that Judyment fhonin 

be fo2 the Plaintiff upon the Declaration. Cie ret of the - 
Court inclined to be of Dpinton with the Chief Juſtice. Judge 

Probyn faid, if the Plea was bad, the Plaintiff's Iſſue joined 

upon it muff be bad likewiſe; and therefore the prefent Cate 
Differed from that, which tt would have been in Cate of a De- 
mutrer. Judge Lee fad that he did believe the Intent of the 

prefent Plea, now in Englith, Mas to anſwer the Diea of Liberum 
Tenementum, When tn Latin. Wut the Meaning of that Plea 

was, that the Defendant had an immediate Right te enter up- 

on the Poſſeſſion, as his Freevold. be thought the Cons of 

the prefent Plea could not fignifp that; accowingly this Mat⸗ 

ter ſtood aber, Vide poftea. »- : 


Chart and Withers. 


T HE Ixregularity of this Judgment having been referred to vow fara 
the Water, he reported the Fak in this Wanner; Che Defea hall 
Plaintiff by Miſtake gave Rules to plead in the Common Pleas, be {id to be 
inftead of this Court. Che Defendant not knowing of thig fered by em 
Mittake applied to Judge Page, that the Rules for pleadtug gii,” 
might be enlarged. Che Plaintiff attended upon the Sum- 
mons taken out fo2 that Purpoſe, and the Rules were enlargen 
ta a certain Day by Content of both Parties. Che — 

I 
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DID net plead within the Cime given him by the inlarged Rule; 
and upon that the Plaintiff figned His Judäment. 992. Murrey 
Cubmitted it, that this Sudnmeut was irregular for tivo Rea- 
fons; Firft, becaule the orꝛiginal Rules for pleading were as 
no Rules. Secondly, becaule the Plaintiff dim not cail for a 
Plea after the inlarged Rule. Che Chief Juftice fatd as the 
inlarged Rule was by Conflent, he thought 1 cured all Dekect 
in the oiginal one; and he Mould have been of the fame Opi— 
nion, ik no Rule at all had been given oꝛiginally. He fatd like. 
Wife, that this Cecond Rule being by Confent, the Defendant has 
thereby agreed to plead within the Cime mentioned tn it; and 
therefore the calling for a plea tas unneceflary. Accordingly 
the Court held the Judgment to be regular. 


The King and Kempfon. 


M& Parker coming now to ſhew Caufe, 952. Abney took a 
third Erception to this Dader, belide the two other, which 
He had before taken, which was, that the Sows Wife appeared 
to babe heen an Adultrefs; for it is ftated in the Dover, that 
the Dusband for fame Pears had no Accels to her, and pet that 
fhe bad Had a Child in the mean Cime; and therefore he ap: 
prehended the Dusband himſelf would not habe been bound to 
maintain her; a Fortiori the Dusband’s Father could not. Ca 
ſhew that the Musband himſelf would net, he cited Lod Ray- 
mond’g Mptnton at Nifi prius, tn the Cale of Morris and Martin, 
12 Geo. 1. Chat twas an aston bought againſt the Husband 
for Mecefaries {aid out bp the Plaintiff on Account of his Wife. 
The Husband proved that His (Uike lived tn Adultery with 
another Manu. 1020 Raymond was of Opinion fo2 this Reafan, 
that the Atton would uot lie agatni the Dusband, thou) 
the Plaintiff had no Motice of Her liking tn this Wanner. 
952. Parker then anfwered the feveral Erceptions that had been 
taken. Co the firft he fad, this Dwer ts mentioned to be 
made on Appeal againſt Samuel Kempfon the Eider, not againſt 
any Ower of Juftices before made; and therefore he conceived 
the CTUio0 Appeal there fignifiedD no moe than Complaint. Ca 
the fecond he obferbved, that Dwers of Daintenance made up- 
on Relations in Law, have often been allowed, as well as up- 
on Natural Relations; fo2 this Purpoſe he cited Bul. 345, 346. 
Keb. 489. To the laft he faid, whatever Cex this Ae of the 
Wife might have upon the Dusband, tt could not have any up- 
on the Pariſch. Che Chief Juttice fad that he thought the 
firft Erception and the laft were Both anfwered. Wut as to the 
fecend, he was of Opinion that tt was fatal. be aid he weit 
remembhzed the Cate of The King and Monday that has been 
citen. Che Cates that 992. Parker has mentioned, were cited 
in that Cafe; and pet upon great Oebate the Court was of 
Dpinion the At dio not ertend to Relations in Law. Accord— 
ingly in the pretent Cale the Rule was made ablolute. 
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The King and Latter. 


M: Fagzakerly. coming now to thew Caule, he urged the fame Vide antea 
KReatens which the Chief Juſtice haw before mentioned ; 33° 
accowingly the Rule was diſcharged. Ex relatu. pene 


~ The King againf# The Bifhop of Litchfield and Goyentry. 


Few Days ago 2. Parker obtained a Rule fo fuperfe- How far a 

A Ding a Writ ef Mandamus diveted to the Defendant, re- Mendamusis 
quiring him to grant aLicente to 92. Rufhworth, appoiuted Cfher Proper co be 
cf the Free Grammar. School of Coventry, faunded by Jobn for, in order 
Hales in the Cite of Henry the Eighth, for the teaching to obtaina 
this School. He then fatd that by the Ceventy-feventh Canon Licente for a 
in 1603. the Bithop of the Diocefe ts intrufted with granting SchooMe 
thete Licenſes. Jn this be ats judicially, and not miniftert- 
ally; and fo2 that. Reafon the prefent Mandamus cannot be 

proper. In Cafe the Bifhop refufes a Licente without Rea: 

fon, the Party map appeal. And of this Dpinion, he (aid, 

the Court was in the Cale of Tatler and Reynolds, Mich. 10 

Will. 3. And tn Pollice’s Cale afterwards, Lo Macclesfield, 

Judge Eyres and Judge Powis tnclined to be of Opinton that a 
Mandamus would not Iie. De ſaid the Buſineſs of a Schaal- 

Wafter is not an Office, but an Cmplopment. Wut the pre- 
Sent Cafe is not even fo ſtrong as that; fo2 992. Rufhworth 

15 only appointed Aſher. De ablerved ſikewtſe, that the preſent 

School is a puvate one, and not a Royal Foundation. Sere 

jeant Birch anti 952, Makepeace now moved to diſcharge the 

Rule for tuperfedingy this WMrit. Chey faid they helteved 

it was neber pet fettied, that an Cher was bound to take 

a Licenfe; and therefore it was proper that the Biſhop ſhould 

make a Return to this Mandamus, in oder that that Point 

Might be fully fertied. Wut tf a Licenfe was neceſſary, they 
conceived that a Mandamus was a proper Remedy, tn oder 

to obtain it; foꝛ this Purpoſe they cited feveral other Cales 

of the like Fature, in 1 Sid. 107, 94, 169.. 2 Inft. 309. 3 Keb. 853: 

Ven. 115, 187, 143, 153, 335. And the Serjeant afd a Manda- 

mus Wags before moved for again this tery Biſhap, requt- 

ring bim to grant a Licenfe ta one to teach the School of 
Brumfield in Derbyfhire. Jndecd it was not granted, becaule 

the Atidabit which the AMation was made upon, was net ful 

ficient. Wut be took the Opinion of the Court to be, that 

a Mandamus would lie. Che Chick Fuflice fatd he did not 
think it a clear Point, that a Licenfe was neceſſary in the 
““poefent Cafe; and therefore it was proper that a Retucit 
fhould be made, in ower that the Point might be Cetticn. 
‘But if tt was neceflary, be DID not tee but a Mandamus was 
the proper Remedy. De Did agree, that the Wulinefs of a 
SHchool-WBafter was oniy an Employment; but yet it is a tem: 
pol Employment, and therefore this Court might tnterfere. 
Ju the Cale of Colefac and Newcomb, Mich, 4 Ann. Che Opt 
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nion of 952. Juftice Powel was, that the Court might grant 
a Mandamus in Cale of a Litenfe for a JPreather, bp the 
Statute of 13 & 14 Car. 2. 4 And in the Cale of Wp. 
Vincent, this Court did aually grant a Mandamus fo2 the Li- 
cenfe of Preaching at the Leturefhip of St. Duftan’s; though 
afterwards fo fome particular Reaſons the Rule was oit- 
charged. No Inſtance he ſaid Had been provuced, that ever 
an Appeal fap in thefe Cafes. And tf a Mandamus would lie 
in the Cafe of a School-Mafter, he did not think but tt 
equally would in Cate of an Uſher. Judge Lee ſaid that he 
remembed Pollice’s Cafe cited hp 992. Parker. 992. Juftice Prac 
was ſtrongly of the other Dpinton, even upon the fir! Argu— 
ment; and upon the fecond, the three other Judges came over 
to his; accordingly the Rule was diſcharged for Cuperleding the 
Carit in the peelent Cake. Vide poftea. 
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Anonymus. 


R. Marth moved f02 a Peohibition againſt the Wifhop How far the 
Of Peterborough to fap Pꝛoceedings againſt Philip Do- ets of 
deridge fo2 keeping an Academy and DOiffenting Weet: poe the 
ing Doule at Northampton, without a Licence, which rary. 

the Canons in 1603 require. A Suggeſtion was made tn the firſt 

Place, that thoſe Canons Do not bind the Laity; and in the 

nett Place, that_the Statute of 1 Jac. 1. 4. hath given a jpe- 

naltpy for this Offence; accodingipy he cited the Cafe in 

Carth. 464. and the Court made a Rule to ſhew Caule, Ex 

gelatu. Vide poftea. 


Cumber and Hill. 


N Gjeitment for the Woiety of certain Lands in Suffex, on How far the 
the Demile of John Jervis and Anne his Wife, a Cpecial Cer: Wor’: of * 
Dit was found to the Effet following; Chat Richard Holden feiled said to con- 
of the Premiſſes in Queftion in 1698 made Hts CGill, AND vey Cros 
after Having Deviled certain intermediate Cftates, the (Uords Remainders, 
of the CUill followed tn this Wanner; I give and devife my faid or nort. 
Lands to my Grandfon Richard, the Son of my Son Thomas Holden, and 
to my Grandaughter Elizabeth Holden, equally to be divided between 
them, and to the Heirs of their refpective Bodies; and in the Default of 
fuch Iffue, I give the fame to my Grandaughter, Anne Holden and her 
Heirs for ever. he Jury found that Richard Died without Iſſue, 
and that Anne Holden married with John Jarvis the Leflo2 of the 
Plaintiff. Serjeant Darnel argued foz the Plaintiff, and ſaid 
that the fingle Confideration for the Court was, whether the 
cords in the cAill conveyed Crofs Remainders. Me fubmit- 
tedit, that they did not; and ſaid that there were no Mords tu 
the CUill Difcovering fuch Intent. Serjeant Belfield argued on 
the other Side, and fatd he Did agree that the Cales in 2 Rol. 
Abr. 416, and 2 Cr.655. were Authorities again him, but fub- 
mitted it, that the Cale in 4 Leo. 14. and that of Holmes and 
Meynel, tepo2ted in Ray. 452. Pol. 425. Git Thomas Jones 172. 
and reported likewiſe in Skin. 17. were Authorities full tn Point 
for His Stde of the Queſtion. Me oblerucd that this Cale of 


Holmes 
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Holmes anD Meynel wag diresly agginſt the Cale tn 2 Cr. 655: 
and that the Cale in 2 Rol. Abr. 416. was cited in the Cale of 
Holmes and Meynel directly Denied to be Law. Serjeant Darnel 
Dy way of Reply fatd, that he well remembeed the Cale of 
Holmes and Meynel; there the Cites of the Gill tere, I devife 
all my Lands to my two Daughters, and in Cafe they die without If- 
fue, then to my Nephew Francis. In that Cale great Strefs was 
laid on the Coy all, that Francis was to have all the Lands, 
and it was infifted upon, that be ought to Have them all tage— 
ther, eat Strels was likewtſe fad upon the CUords in Cafe 
they happen to die without Iffue, and if Was infified that they 
both muſt Die Without Iſſue, hefoze Francis could have them, 
And great Strefs was laid on this Circumftance tiketile, that 
Francis the Nephew was a remote Reiation. Mothing of whitch 
was in the preſent Cafe. Che Chick Juſtice and Judge Page 
inclined ta be of the fame Opinion with the Platntiff. Dow- 
ever, this Matter ftood over. Che wert Cerm it was ar- 
Fued again; and then was adfourucd for the Dpinion of the 
Tourt. Vide poftea. 


The King againf? Griffin and Banyere. 


HIS Batter now catne on in Atceft of Judgment. Sericant 
Eyres and other Countel argued forthe Defendants. Chep 


‘fubmitted it, that the TWritiny whieh the Information was 


founded upon, Was noLibel. Che JPurport of it was, that the 
Church-wardens declared that they would adhere to their firkk 
otice, as to changing the Gime of Weeting trom Sunday ta 
Thurfday, and Defired the Pariſhtoners to mect th ower to coz. 
rec the {everal Abuſes, which by Keaton of the peetended Au- 
thority of the Cruftees habe been fuffered to be committed. 
Che Countel obferved, that the Perſons publiſhing this Motice 
were Church-wardens and Overfeers, whole Ditice requiren 
them to look into all Abufes relating te the Poor; and there- 
fore they conceived that thefe Dfticers could not be charged 
with Doing anv Chingy beyond their Duty tn this Watter. Chep 
then took feveral Exceptions ta the Form of the Information; 
they faid it was no where fet forth by what Qutbority tbe 
CHorkhoufe was creed, and they conceived that mo CHork- 
joule could be creed but by Authoztty of JOarliament. Che 
only twa Statutes which give Countenance to this Batter are 
thofe of 39 Eliz. and 9 Geo. 1. Che 39 Eliz. relates ontp to pat: 
pate Endowments; no fuch Cndowment ts Hewn in the pre- 
fent Cale, and therefore this Corkhoufe cannot be juffified un- 
per that At of Parliament. Che 9 Geo. 1. requires feveratl 
Particulars, not ane of which appear tv habe been obſerved; 
and therefore this CUorkhouſe cannot _be jufftfied under that 
Gt of Parliament neither. Another Creeption taken by them 
Was, that the ames of feveral of the Cruftees are omitted 
in the Information; and they concetbed that the Mames of all 
of them ſhould babe been fet forth, in oder that a Convition 
on this Information minht be pleaded tn Bar of another , and 
fo2 this Purpoſe thep cited Brook’s Abridgment, Citie eg 
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Pla. 21. Shower 381, 391. Carthew 267. and 2 Leon. 39. And 
lattly they tnfiftedD upon it, that the Joerfons deferibed in the 
Fuformation did not appear to be the fame with thote mention- 
ev in-the ſuppoſed Libel. Chis Paper platniy reterred to a 
former one weitten by the Cruftees themſelves, and in that 
they have declared them to be Truſtees appointed by the Ceftry, 
but in this Jnformation the Perſons deſcribed ta be injured, 
are ouly fain to be Ceuffees appotnted by the JOariihtoners. 
Q Aecting of the Pariſhioners only, Does by no Deans make 
a Gefity; but a Meeting of them under a Motice given tn 
the Church, for which Purpole he cited Lane zr. Gnd toz thefe 
Reafans fulmitted tt, that the judgment ought to be arrefted. 
Che Chief Juſtice ſaid that he did not indeed think that there 
was any Ching moe charged upon the Cruftees, than the 
Breach of a prtvate Truſt; but pet fuch Charge might be li— 
belicus, and be thought the Impozt of the prefent Paper plain: 
iy of that Cet. De then confidered the Dbjecions with 
Reward ta the Form of the Information, Jn anfwer to the 
firtt of them he thought tt by no Deans requilite to be fet forth 
by what Authority che Horkhoule was ereted. (Uith Regard 
ta the fecond, he Did allow that in Informations fo2 Libels on prt 
pate Perſons, the Mames of fome one mut be inferten; but 
never underficod that the Law required that all. their ames 
mutt be fo. Che lati Objection Cecmed to him to be of the greateit 
Micight; but pet he thought it, might be anfwered; fo, there 
feemed to Him no Jnconfiftency between that Oilcriptton of the 
Jecrfons fet forth in the Libel, and that (et forth in the Jnfo: 
mation. So the Cruftecs might Have been appointed by the 
arifhioners, and vet by Order of the Ceftry; and great Rea- 
fon is there fo2 underfianding that they were fo, nas much as 
by the Innuendo tt ig alletged that theee of tie Cruftees bp 
FLame, with the reft of them, tere reficted on bp the Libei. 
Fudge Lee fad that indeed tn the Cale of The King and Orm, 
Trin. rr Will. the Court were of Dptnton that the Informatton 
for the Libel was not good, becaule the ames of no one 
Perfor injured by tt were tnlerted; but be never thought the 
James of all of them were neceſſary to be fo; accoydingiy the 
Court gave Judgment for the Ling. 





Burdy and Holier. 


HE Defendant had beet diſcharged cut of Cuſtody for not When an ac- 

having been taken in Crecution tn Bue Crime; and now tion of Debr 
the Plaintiff bought Oebt upon the former Judgment. Cpsn* bro 
which 232. Marhh moved, that the Oefendant might ve avmirten pen * pees 
to common Gail. But the Court refuted the Motion; by Rea: far special 
fon that this was not the fecond Afton brsught on the Judg- Bail mall be 
ment, but the firft. And fo2 this Purpoſe Juoge Lee mention- required, or 
ed the Cafe of Chambers and Robinfon. hHowever afterwards the —— 
Court made a Rule to ſhew Caule. ce Hae 
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The King againf? Duffin and others. 


— R. Abney moved, that a Rule to ſhew Cauſe might be 

— M1'inave abfotute, tor granting an Information in the ae 

Mayor isne- Cute Of @ Quo Warranto agatnft the Defendant Dufin, for aking 

ceflary tobe ag Mayoꝛ of the Boꝛough of Orford, and likewiſe againſt feveral 

ata Corpo- ther Defendants for acing as Capital Burgefies of the Bo: 

bly. “™ rough. the Galtaity of whole Cletion depended on the Eletion 
of Dufin. Che Conftitution of this Borzough confiften of a 
Mayor, eight Poetmen, and 12 Capital Burgefles. Che Capttal 
‘Eurneties have a power of nominating two of theſe Portmen 
to the Inhabitants, and the Inhabitants appoint one of them 
to be Ways? for the Pear enfuing. Che Charter-dap ts the 
Monday befoe the Featt of St. Michael. And when Duffin wag 
chofen ta be Mayor on the Charter-dDay no Wayo2 was peefent 
at the Affembiy, by Realon that Scolden the former Waypor han 
at that Crime Judgment tt Quo Warranto given againt him. 
Cipon this State of the Cale 92, Abney Cubmitted tt, that the 
Cietion of Duffin wag illegal, and the Court tnelined to be of 
the fame Opinton. Che Chief Futtice ſaid he did agree, that 
wherever any Bulinels ts to be Dene by a particular art of 
a Corporation only, the Pelence of the Mayor ts not requifite 
at the Affembly ; but wherever the Buſinels ts to be done by 
the whole Corporation at large, the Peeſence of the Mayor is 
abfolutely neceffary. Jn the pefent Cale he thought all the 
Wembers of the Corporation had a Coice tn the Election; ac: 
cowdingly the Rule was made ablolute, 


The King and Trew. 


FHowfara goyN Rule to ſhew Caule, why an Information in the Mature 
Member of a of a Quo Warranto fhould not be granten ayaint the De- 
pees fendant fo2 ating as Wayo2 of the Borough of Weeram; the 
obeanly Cale appeared to be in this Wanner. By the Afinavits, on 
fworn into Which the Rule was made, two Dbjetions were made araint 
his Office, or the Dekendant; the firtt touching bis Cletion ; the other, the 
not. Swearing into his Office. As to his Cleéion, the Afinavits 
were not fo pofitive as they ought to have been; and on the other 

Hand, the Objettons were only anlwered by the Afidavit of the 
Defendant himlelf, though they related to ſuch Watters, as 

others might have made Afidavit concerning. As tothe Swear: 

ing into Dis Dffice, tt was objeited it was not Done in a proper 

Manner, by Beaton that the Charter requives, that no Court 

of Recow hail be held but before the Mayor o2 his Oeputy, 

and ft was tnfiffed upon that be ought ta have been worn in at 

fuch Court, which was not Done ; fo2 he was only fwogn in be- 

foxe two Capital Burgefles, the late Wayor being ablent. 

Qs for this lat Objection the Charter appoints, that the E- 

ietion of the Wayor hall be on the Tuefday nert after the 

Feat of St. Luke, and if the Wapo2 ele& be pretent, he hail 

then take bis Dath af Dice; if ve be not prelent, he att 

it ake 
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fake bis ſaid Dath at the nert Court of Recowd to be holden 
before the late Mayor, tf fuch late Mayor be alive and prefent ; 
and tf fuch fate Mayor be dead oz abfent, tunc coram aliis Capi- 
talibus Burgenfibus, vel duobus eorundem tunc ibidem prefentibus. 
Upon this State of the Cale, the Counfel for the Defendant 
{ubinitted if, and the Rule ought to be difcharged. Che Db- 
jetions With regard to his Eletion they fatd tere but tmper- 
fetip made out even bythe Afidabits themſelves. on which the 
Rule was obtained, and thele DObjekions were fully anſwered 
by a pofitive Afidabit of the Ocfendant. As to the Wanner of 
his being ſworn tn, they conceived it to be clearly regular. Jn cafe 
the late Wayor had been Dead, fo2 Meceflity take the Swearing 
would have been good before the two Capital Burgeſſes, and 
they thought there mas equal Keaſon to fay tt ſhouſd be fo un- 
Der the prefent Circumftances. TUith regard to the fir Ex— 
jetion, the Chief Juſtice faid he Mould have intirely been 
fo2 diſcharging the Rule, had the Afidavit on the other Side 
been made by any other Perſon but the Defendant. Wut tn 
thefe Informations, which ave to try a Right, he thought the 
Rule fo2 Hewing Caule ought never to be Difcharged meerly up- 
on the Affidavit of the Defendant himlelf, where other Atioavits 
might babe been bad. As to the laft Objection he inclined indeed 
to be of Dpinton, that the Swearing was regular, for the 
Reafon that had been offered. However as this was a Queflion 
Depending on obſcure Cows of the Charter, he thought this 
Matter might deſerve farther Cramination, Che vet of the 
Court were of the fame Opinion; accodingly the Rule was 
mane abfolute, Vide poftea. 


The Bifhop of Landaff and The King. 


fi Raa Watter now coming on again, M9), Strange argued for Vide antea 
the Plaintiff in the Writ of Error. We fatd, there were 15s. 
three Joints to be confidered in this Cafe. Che firlt, whether 
a Pꝛeſentation was neceflarpy to be laid inthe Count. Second. 
{y, cuhether the prelent Commendam amounted ta a Pꝛeſenta— 
tion; and thirdly, if tt DID not, TUbether the CHant of it was . 
cured by the Gerdict. With reyard to the firft he took the 
Rule of Law to be weneral, that in the King's count⸗ 
ing in Quare Impedit as well as tn a prtvate Perſon's, a 
J2refentation mut be laid, unleſs in fome particular Cales 
fo2 which particular Reafons may be given. He fatd the 
Peecedents in Co. Ent. 493, 509, 512, 514, 516, 520. Ratt. 
Ent. 505, 528, 529, 530. Lutw. 1078, 1083, 1086, 1090. ate all 
in this Manner; and fo tg it held to be neceſſary tn Fitz. Nat. 
Brev. 33. Roll’s Abr. 378. and Vau. 53, 56, 57. CUlth regard ta 
the fecund Point, be fatd the prefent Commendam twas a Com- 
mendam retinere ; fo2 that is the CUow made ule of init; and 
though a Commendam accipere may amount to a Peeſentätion, 
pet ã Commendam retinere cannot. Foꝛ this Purpoſe he cited 
Hob. 143, 156. Belides, he ſaid it is alledyed tn the pefent 
Declaration, that the Church was vacant at the Cime of the 
Commendam granted; and therefore the Commendam mutt ped 
een 
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been abfolutely void. Mith regard to the laff Point he fain, 
He could not underftand, that the Want of any Averment couin 
be cured by a Cerdit, unlels fuch ‘Matter mutt neceſſarily 
Have been given in Evidence upon the Crial. Che Jue in 
the prefent Late ſingly was, whether the Wing was feiled, o2 
not; the Matter of the King's Peeſentation was cut of the 
Queſtion, and therefore the want of ſuch Preſentation could not 
he cured tp the Uerdict. For this urpoie he cited the Cale of 
Dale and Newton, Hil. 10 Anne. there Crelpals was brought 
Quare duo clauftra cepit. Iſſue Was joined upon Mot gutity, 
and a Uerdict found for the Plaintiff; pet Judgment was ate 
reſted, becauſe vo Poſſeſſon was latd tn the Plea. And fo2 the 
like Purpoſe he cited Skin. 657. Salk. 662. 1 Sid. 184. and 2 Cro. 
46. Che Chief Juftice faid he Was Clearly of the fame Opinion, 
with regard to the two firft Points; and thclined likewiſe to be 
fo with regard to the laſt, but thought that Matter deferved ta 
be argued again. Che reft of the Court ciearly agreed with 
the Chtef Juftice, with regard to the two firft joints ; but 
Fudge Lee Doubted whether the Cerdig did not cure the Ocfek 
in the Occlaration bp the Statute of 16 & 17 Car. 2. according: 
iy this Matter food over; andthe Court oireded, that this lat 
Point only fhould be (poke to again, Vide pottea. 





Soke The King and The Inhabitants of Rippon. 

moval is 
made upon R. Parker moved, that an Oder of Sefions letting aſide 
an Appeal, an Oder of two Juices, might be quathed, by Reafon 


how far fuch 


Order thall that ft was only {ald upon an Appeal the Court doth order, tuithaut 
be did robe ſaying that the Caule was heard o2 any Ching move done than 
good, or nor, Harelp the Appeal received; However the Court thought this 
y Poincof  fufficlent ; accozdingly the Motion was retuled, 


Eleanor Arthur, Executrix of —», againf? Vanderbank and 
Smith, Executors of the Countefs of Ranelagh. 


How far an e Covenant foꝛ Mon-payment of Rent, the Oefendants 
Aion of pleaded that thew Teſtatrir aligned over the Cerm, and 
Covenant the JPlaintift accepted the Rent from the Dands of the Atignee ; 
gaint an ON Which the Plaintiff Demurred. Serjeant Baynes argued foz 
Executor of the Plaintiff, and (aid that after fuch Acceptance be Did agree . 
the original the Ocbt could not be maintained againſt the Defendants ; but 
— as the pzeſent Adion ts Covenant, he fubmitted it, that it 
ve tetor © Would weil tte ; becauſe the Defendants are {ued upon the er- 
has accepred Preſs Contra of their Teſtatrix. Chis Difference between thele 
the Renrof tuo Adtions he fad was well eftablifhed in the Hooks; and fo 
the Afignee. thig Purpoſe cited 1 Jones 223. 1 Cro. 188, 580. @he Court 
were intively of the fame Dpinton; accordingly gave Judgment 
kor the Plaintiff. 


Red- 
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Redhead and Cathgut. 


N Debt on a Charter-Party, the Plaintiff declared ott a vow far the 
Deed made inthe joint Mawes of Balckwood and Cathgut, Ul Court will 
evecuted by the Defenvant only. Co this Declaration the De— Fet afide a 
fendant picads, that the {aid Charter-Warty was not the Deed leary he 
of the ſaid Blackwood and the Defendant. “Cipon which 952. Fil- ino friyo- 
mer moved that this Plea might be fet alide as frivolous. 12. tous. 
Draper on the other Side fatd, that thts was tntenved to ve a 
Pleu of the General Jue, and therefore, if there were any Wi- 
ffakes in it, the Court would not fet it afide. Wut he apprehend- 
ed the Plea was a wood one, and fo: this Purpole cited Mar- 
thew’s Wale 5 Rep. and 2 Lev. 220. tuyere tt ts Heid, that 1f twa 
Werfons erecute a Deed, and the Seal of one of them ts tore 
off, the Deed is made void as toboth. Che Court thought 
the Cates cited plainly differed from the peefent one, and that 
the Plea tn Queftian could in no Wanner be maintained; ac- 
cordingly fet it afide. 


Doddridge againf# Rand and others. 


N Rule to thew Caule, why a Prohibition MHauld not be Vide ante 

granted to the Eccleſtaſtical Court tha Suit againſt ene 
for Ceachingy a School without a Licence. Serjeant Eyre ſaid 
that two AWBatters are contained in the Sugeeiiton. Fir, 
Chat the Canons th 1603 Ba not bind the Laity; and Cecondiy, 
that fince the Statute requiring a Licence, the Ceciefiattical 
Courts pave noe Jurisdstion. Wut ve apprehended, that the 
Suggeſtion in both Parts was wong ; and for thts Purpole 
cited 2Lev.222. Wowever the Court made the Rule adlolute, 
and gave the Party to the firfl Dap of next Cevim to de: 
clare. 


Davniſh and Murtin. 
When the 


N Trefpats araint the Defendant Coz taking away a Gun, Yeo’ Bs 
J the Pilaiatiſt diſcontinued his Adion on Payment of Cots. Rite for 
And now Serjeant Baynes moved fog the Diretion of tye Court Leave to dit- 
concerning the Caring them. De (aid the Defendant was a continue on 
Tufice of the Peace, and tock atay the Plaintit’s Oun fo2 his ia ha hai 
killing the Game wit) it, not having a Qualification. And e 
therefore ag the Plaintiff has dilcontinued his Aaion, the Le coure wit 
fendant was intitled to Double Cots by the Statute of 7 Jac. 5. give Liberty 
Lut nothing of this appears upon the Record, that what the Sue 
Defenvant viv wag in the Crecution of his Office; anv there: onion 
fore be moved, thet either the Defendant might be at Liberty upon the 
to funget this Watter upon the Boil, or eite that the Court Roll, that 
weuld yive Siredion te the Wafter ta ailow the Oekensait he is an OF- 
pouvle Cots, 932. Hayward on the othee Side taid, he MHouid o°°' oie 
net Defend the Motion at this Cime; but tn cate we WOULE jiticd te don. 

fe. 5c HEUTE ple Cots, 


Vide ante 
346. 
What Fees 
are due on 
filing Affi- 
davits. 


Vide antea 
1 3. 


ſhoutd be of Dpinton that a Suggeſtion an the Boil was pro- 
per, fe baped the Court would onip make a Rule to thew Cauſe, 
in oder that the Plaihtit might have an Opportunity to con- 
trobert the Fat of the Afivavit, which ſwore that what the 
Defendant viv was in the Execution of bis Office; for tin Cafe 
the Duggeftion fouls be allowed by the Court, he was afraid it 
would be too fate to controvert it thei. 952. Clark informed the 
Court that he took the Paice to be not to require a Sug. 
weftion, but that the Court Hauld give him Oiregions, whith 
would juttify in allowing Double Coits tm thele Cales. Che 
Chief Juice However incitned to think that a Suggeſtion 
was neceffary. Judge Lee ſaid tas, that the Court was of tie 
fame Opinion in the Cale of Catherol and Cooper, accordingly the 
Court made a Rule toe Hew Caufe. Vide pottea. 


The King and Dr. Earbury. 


R. Jofling moved that 952. Athorp, an Officer of the Court, 
LY A might anfwer the Watters of an Ahvasit, fo2 taking the 
Sum of 11. 12s. for filing and copying certain Aidabvtts of the 
Defendant, when he was jis Clerk tn Court, and likewtſe Foz 
taking the Sum Of 41. 19s. 4d. for other Fees. Me fatd thar 
by the Common Lato Oiervs of Juſtice were patd by the King, 
and had no Fees at all Due ta them; fa2 this Purpoſe he cite 
Dalton und æ Inft. 74. De fad he Had in bis wand a Cable of 
Fees made in 1693, where the Fees claimed fo2 ſiling Aii- 
davits is but 4d. per Sheet, whereas now the Fees be infitted 
upon are 8d. and likewile 8a. a Sheet for copying; and tn Try's 
Filazer this Fee fo2 filing ts fatd ta be au Innovatton, and noc 
paid above four o2 fide Pears at that Time; accordingly the 
— mate a Rule that this Matter might be referred to the 
Matter, 


The Bank of England and Morrice. 


Ghani Chappel came note to he Caule, why the Replication 
ſhould not be amended in ths Cale. De fad the Oefenvant 
had pleadevd the Penalties of Bonds conditioned for the Pay— 
ment of other Sums, —0 Which the bad not Afters; the 
Plaintiffs replied that the had Affets ultra. And nowy they hac ab- 
tained a Rule fo2 Hewing Caule, why this Replication thould not 
be amended by infecting init, that thele Bonds might ve vite 
charged by the Defendani’s paping lefs Sums than thale men- 
tioned in the Plea, and that thep were kept on Foot per Fraudem. 
Che Seijeart Cubmitted it, that thie Amendment weuld be ta 
make a new Replication. be obfertied farther, that it ts ever 
finte Michaelmas Cerin was twelbemonth, fince the Defendant 
obtained the Rule for a new Ciial, and tn all thts Cime the 
Plaintiffs never before mentioned this Watter to the Court. 
Belides, he aid, the Oefendant has ſince this Cime paid ſeveral 
very large Sums of Money as Crecutric to hee late Husband; 
and therefore the Circumfances of her Eſtate are by no —— 
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they tere at the Cime the Plea was pleads for which 
Reafon it will be very preyudictai ta her, that the Replication 
ſhould be thus amended, and that her Plea Mould ftand ag tt 
DID before. G52. Draper on the fame Side cited the Cafe of 
Reed and Mallory, Trin. 7 G.1. Chere an Adtion was brought a- 
gaint the Ogfendant, bp the ame of Execute. Wotion was 
made to amend this Declaration by charging the Ocferdant as 
Adinintflrato2 cum teftamento annexo; but the Caurt refuted it. 
De likewiſe cited Salk. 50. Serjeant Eyres on the other Side fain 
that be apprebended the Amendment might be well maintained. 
De did antee that tt was a conhderavle Cime fince the Court 
granted the Rule f2 the new Trial; but its being fo long twas 
owing to the Oefendant’s Fault. The Plaintiffs have been all 
this Cime in the Court of Chancerp tn vetting a fufficient Au— 
twee from her, in diſcovering whether thele Wounds mere not 
kept on Foot by Fraud; and tt ts but jul now that they have 
obtained the Diſcovery. He ſaid they fhould make no great 
Dijetion again the Defendant's amending Her Piea ; and i€ 
that was coniented to, be faw no Reaſon wiv the Rule houln 
uot be made abfoiute. In the Cale of the Duchels of Mari- 
borough and Widmore, Vol. 1. 408. ag coufiderable an Amendment 
as this was mave, and he fubmitted tt tn 3 Lev. 368. the Cafe is 
full in Point. Che Chief Juſtice faid he thought this Amend— 
ment would be ta make a new Repitcation;, and for that 
Reafon was of Opinion that it aught not to be allowen. He 
fatd likewiſe, that the Defendant's being an Crecutrir, anu 
the Length ef Gime, were other trong Realons againſt it, and 
as to the Cafe in 3 Lev. 368. he could not fee dew it couid be 
allowed for Laty but by Confent; and tf the Repleaver could ve 
in that Cale, it might be in every other. Judge Page and Judge 
Probyn were of the fame Dpinion. Judge Lee did not fap any 
Ching in this Cale, becauie he was a Party intereſted; accord— 
gly the Rule was diſcharged. Vide poftea. 


Stephens and Stephens. 


HIS tas a Cale that came out of Chancery fo2 the Opt: whar mat! be 

nion of the Court, wherein the Fat was tated tn the Dan- Mis to be « 
nev following. Sit Wiiliam Stephens feifed of the Premiſſes tn 899° Fxec’- 
Queftion, by his CGtit in CUriting, beating Date the rsth Day yy” 
of February 1712, Devifed them ta William bis Oandfon and his 
Heirs fo2 ever; anv in Cale the ſaid William Khould dle within 
the Age of twenty-one Pears, then ta Thomas his ether Oand- 
ion and His Deivs forever. Andin Cate the ſaid Thomas houia 
Bie before the Age of twenty-one Pears, then to fuch ocher 
Sous cf the Wody of his Daughter Mary Stephens by His Bou 
in Lalu Sir Thomas Stephens to te begotten, as ould attate the 
Gee of thintp-one Pears; tye elder of (uch Sons and the 
Heirs Wale of his Body always to he paeferten betope tue 
pounger of fuch Sons and the Detrs Wale of His Body; and wn 
Default of fuch Iſſue Wale, then to the Daughters ot the tary 
Sir Thomas Stephens on the Body of the fat Mary, and the Heirs 
of the Body of fuch Oeughters, to take celpedively as ene 
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rants in Common, awd not as Jeint-Cenants ; and in Oefault 
of {uch Jue, be Devifed the fame to Hts Wether Richard Ste- 
phens and his Heirs fer ever. Cen came the foilewing Clauſe. 
Stem, All the reft and Refidue of my real and perfonal Eftate what- 
foever and wlierefoever, not hereby before bequeathed, I give and be- 
queath to my faid Son Sir Thomas Stephens, to hold the fame to him, his 
Heirs, Executor, Adminiftrators and Affigns for ever. Onthe 15th of 
March following Git William Stephens died, leaving Iſſue His only 
Daughter Mary, wha had at that Cime fo2 Jflue oufy William anv 
Thomas the Debiſees mentienes in the CAtil. On the 18th of May 
1713 Sufanna the Daughter ef the fuit Mary was born. On the 2gth 
of October 1714 Thomas the San of the faid Mary died without 
uc; aud on the rgth of Seotember 1718 William the other Deviſee 
Died without Miuc tikewile, On the rath of March 1719 Mary han 
Iſſue a Daughter Mary, wha died in 1722, In 1721 another 
Daughter was baw, named Sarah, on the 15th of Pebruary 1722 au- 
other Oaughter Mary was bon, wie ts fince Dead. AnD in 1727 
Mary had Iſſue another Son names Thomas, Gpon tits State 
of the Cafe, the Quettion tent by Loa Chanceilo2 for the Opt- 
nion of the Court was, what Eſtate, Right o2 Intereſt, either in 
prꝛeſent o2 Contingency, anp of the fata Parties have tn o2 ta 
the Lants in Queſtion. Chere were fibe JOarties that put tn dit 
ferent Ciains to this Eftate. Thomas the anty furviting Son oF 
the ſaid Stt Thomas and Mary, put in one Ciatm. Sufanna and 
Sarah put tn another. Richard a third. Sir Thomas a fourth. 
And Dame Mary his CUife a filth. 292. Peer Williams appearet: 
as Counfei fox Thomas the furbibiny Son. De fatd He ſhould 
admit that Thomas was not to take bis Eftate ttil his Are of 
twenty⸗one; and poſſibly be might admit tog, that Thomas was 
only ta take an Eſtate tntailed; but pet he fubmitted it, that a 
good Cate he was intitico to take, and that by Cay of cre— 
cutory Oecevife. We fad the Dpinion of the latter Cafes pas 
been to dilow theſe erecutory Intereſts longer than any Lives 
in Being. Jn the Cale of Maffenburg and Ath, reported in 
1 Ver. 234. an executoꝛ Ocvife teas aliateed to be good, though 
it might not take Effect till full twenty-one Pears Lepand anp 
Lives in Beiny. Che Opinion of the Judges of the Common 
Pleas Was taken mn that Cale tefore the Chancellor. mare 
bis Decree, end the Certificate of tyetr Cptnian ts fet forth 
in hec verba, In 2 Chance. Rep. the Ofaba Edition 275. IF e2 the 
like Purpoſe there was the Cale of Blew and Marfham, argues 
betoie the late Chancellor Auguft 1732. Chere James Hugh de— 
viſed bis pertanai Cftate toa Cruftecs ta the Cie of Anne His 
Daughter for Life, and afterwards to fuch Childen, as tHe 
(ould leave at tie Cime of her Oeath, which ſhould attain the 
Age of twenty-one, Che then Soalicito. General inſiſted upon 
it, that this was too remote & Remainder. Che Chancetio2 
rook till the nert Day to confider of it, and then fain, as the 
Cafe of Maffenburg and Ah twas an Authazty fo drong in Point, 
he Hould noe yo agatnt the Intention of the CUill; accaydingly 
Decteed for the Chtldeen. G2. Peer Williams obferved that the 
weneral Ruie in ali Geeks is, that fuch executor Devfſes are 
good, Provided Chep are limited to happen within a reaſonable 
Cime; and as this Cime in the peefent Cafe is not to be 
+ pen 
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pond the Winority of the Children, he conceived tt ta be a verp 
reafonable one; fo2 this Purpoſe he cited Co. Lit. 224. where it 
ig Held that a Condition reftraining an Infant from alienating 
his Effate is good, and the Intent of the prelent Deviſe was 
ta DO NO More. Serjeant Wright appeared fo2 Sufanna and Sarah. 
De ſaid as the Sons and Oaughters of Str Thomas Stephens 
were all of equal Degree cne to another, and of the fame Az 
finity to the Ceftato, he fubmitted it, the Intention of the 
@eftato2 mutt be ſuppoſed to be to give them all an equal E— 
ffate, and be apprehended the Tos would well bear it. Che 
Daughters have plainly an E€ftate tn Catl, and he conceived 
that William and Thomas had no moe. Co the like Purpoſe 
he cited Salk. 237. 6 Mod. 209. 2 Cro. 415. Bridg. 84. 1 Lutw. 
8ro. 1 And. 51. 3 Cro. 525. 2 Lev. 162. and 3 Lev. 125. JE this 
was ſo, be ſaid Sufanna would clearly take by way of contingent 
Remainder; and upon the Determination of her Eſtate Sarah 
would tell take by contingent Remainder Itkewile. He Cubmit- 
ted it too, they were reſpectively intitied to Cros Remainders; 
and fo2 this Purpoſe cited 1 Cr. 855. 1 Ver. 224. and Dyer 303. 
Serjeant Eyres appeared of Counfel for Richard the Wother. He 
faid if the Daughters of Mary and Thomas Were tntitled ta 
take, De Cubmitted it, that Richard muft have a good Citle like- 
wife. Che whole Cftate vefted tn Sufanna upon the Death of 
William, when the firft Mary was bow in 1719, the Cftate opened 
and {et in her Jntereft accoydingy to Lewis Bowle’s Cafe, 11 Rep. 
upon the Wirth of Sarah the Citate opened agatn and let tn her 
Intereſt; when Mary Died, he fubmitted it, Richard tas platnlp 
iititicd to her Share, and that there was no JOretence of Crofts 
Remainders; for which Purpoſe he cited 2 Roll. Rep. 281. and 
the Cale of Homes and Meynel, S{t Thomas Jones 172. fo that tn 
this way Richard was tntitled to one Chird of the Eftate. Then 
the fecond Mary twas boon, the Cftate opened agatn and fet tn 
per Intereſt; fo that Sufanna, Sarah, and that Mary were each of 
them tutitled to one Chird onlp of that part of the Cftate re- 
maining ; and then upon the Death of this ſaid Mary, Richard 
came into her Share tikewile; fo that in this wav he is intitied 
to one Chitd of the CUbole, and to one Chird of the remaining 
two Chirds; and upon the Death of Sufanna and Sarah without 
Flue, will be intitied to the Remainder of the whole. And of 
this very Dpinion Lod. Chancellor was in a Caule that came 
before him the 25th of June 1722 in a Will for the Account of 
the Profits between thefe very Parties. 192, Strange appeared 
as Countlel fo2 Str Thomas. He ſaid that he conceived tt to be 
very clear, that not only the Lands not particularity devited a- 
wap, but iikewife every Part of the Citate in the Lands in 
Queftian, which does not take Clee accowing ta the Wiods of 


the CUill are given ta Sir Thomas, and the Heir at Law difin- © 


herited; fo2 this Purpoſe he cited Allen28, Salk. 239. 2 Ven.285. 
3 Mod. 289. and x Leon. 251. Che principal Queftion therefore 


will be, whether any of the intermedtate Intereſts continue. ° 


Thomas, he fubmitted it, had no Citle; for though indeed of 
late Pears it bas been held that an erecutow Jntereft map be 
good (ome ſhort Cime above any Lives in Being; pet that bas 
ever mone any farther than to peoyide fo2 the Intereſt of an 

Vot. I. 5D Infant 
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Anfant in Ventre fa Mere. Gs fo the Cafe of Maffenburg and Ahh, 
the Milos of the Certificate of the Judges in the Cale are, 
that the Devife is good; becaufe linuted to take Effect within 
twenty-one Pears, and that be fatd twas well confiftent with Sca- 
tergood and Edge, Salk.229. Chen as to the Intereſt of the 
Oaughters, he conceived thet there twas as clear an Erception 
to that as there was to the Intereſt cf Thomas, fo2 there ts no 
jPretence that they can take by wap cf a contingent Remainder; 
In as much as the two fir Deviſees had manifettiy a conditis- 
nal Fee. Andas this Ercepttan noes to the Jntereft of the 
Daughters, it likewile goes to the Jntereft of Richard. 9), Fil- 
mer appeared as Counſel faz Mary; be {ulmitted it, that as far 
as theſe Interefts deviſed could not take Effect, they were to be 
confidered as lapſed, and fell to the Deir at Law. Fo this 
Purpoſe he cited the Cafe of Wright and Wall, Mich. 1725, tn 
the Common Pleas. Chere a Wan deviled all bis Cftate ta 
Carter and bis Deirs, the reff and Refidue ta another; Carter 
Died tn the Life of the Cefkator, and the Court were of Opinion 
that this Eſtate belonged to the Heir at Law. Ca the fame 
Purpoſe was the Cale of Goodright and Opey, Pafch. 5 Geo. r. 
though there the Court gave no Judgment by Keaſon the Party 
pied, Che Chick Juftice laid that the Cafe of Maffenburg and 
Ath was that of a Cruft of a Cerm, and he was not fatisfied, 
but that the Court sf Chancery had gone farther tn allowing 
Limitations tn thofe Cafes, than the Courts of Common Law 
have in erecutor Deviſes. Che Court faid that this Watter 
waa poper te be argued again; accordingly ft ſtood ober, Vide 
poitea. 


The King againf? Corbet Kynafton and others. 


How farthe ZN ule to thew Cauſe why an Information hould not be 
Court ha J grauted againtt the Defendants, the Cale appeared to be 
prant ton, chiefſy tathis Purpoſe. Lait Summer there was a Dote-Race 
or not, fora at Shrewsbury, at which was prefent 92. William Kynafton iRe- 
Diftarbance coer of the Cown, wha ſtoed Candidate for the nert Elcéion. 
relatingtoan 992, Corbet Kynafton one of the Defendants was Itkewife there, 
— wvᷣho ſtood Candidate on the oppofite Intereſt. 92, William Ky- 
Parliament, Dafton wags fitting tn a Booth on the Race-Ground; upon which 
992. Corbet Kynafton cate with bis Party up to him, made a 
great Dob, and cried Liberty and Property, no Excife, down with 
Heavy Billey. 92. William Kynafton tas plainiy meant bp that 
Deſcription; aud then they firuck one o2 two of His Servants 
ober the Dead. Cipon tits State of the Cale the Court were 
of Opinion that no Jrtorxmation ought to go, principally, by 
Reafon that this Affray happened at à Race-Oround; though 
the Chick Juſtice erprefly declared bis Opinion to oe, that if 
fuch affray had happened ether in the Diſturbance ef publick 
Juſtice, o2 at an Clecion of Wembers of Patliament, the Court 
Would have granted an Information on that Account; Hetwever, 
in the pretent Cate the Rule was diſcharged. 
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The King and De Veil. 


N Rule to ſhew Caule why an Iniomation auld not go How far the 

againſt the Oecfendant, the Complaint again him appear: Court will 
ed to be ortly thus. Five Boys had deen committed bp him erercsn I~ 
for a Cheft ; the Goods ftolen were carcied to a Watwn- prinaa ju. 
Brokers ; upon which 952, De Veil Cent ta the Patun-Boker’s re⸗ fice of 
quiring Dim to bung the Ooods to him, tn ower that he might Peace. 
habe them forthcoming at the Crial. Che Goods accordine- 
ip were brought; produced by 92, De Veil at the Crial, and the 
Boys conviéed. Chen the Convition was over, the Party 
robbed applied to 992, De Veil foz the Goods ; but 992. De Veil 
told him the Keeper of Bridewell, tohote Cuſtody the Boys were 
committed to, had been with him and informed Him, that he had 
been at a gosd Deal of Crpence tn keeping the Boys fn Priſon 
and attending with them at the Crial, which came to 4s. per 
Bop; upon whith 952. De Veil told the Party that he muſt pap 
this Money to the Keeper, and that he thould not deliver the 
Goods to him, til he had paid it. Che Boney according⸗ 
ip Was paid; but afterwards 8s. of it was returned. Upon 
this State of the Cafe the Court mave the Rule abfotute, and 
fad that thep thought the requiting the Goods to ve bought, 
and the Boney pad, were both ileal. 


The King and The Commiffioners of Sewers in Lincoln- 


fhire. 


R. Abney came to ſhew Caufe, why a Certiorari ſhould not Whena Cer- 

go to remove up Certain Dwers made by the Defendants, tren" *P- 

and produced an Afidabit, that the lace which the Orders re- oes. ore. 

lated to, was not tepaired, but continucd a great Fuwlanee C0 move upcer- 
the Inhabitants of the Cown. Wut the Court was af Dpint- tain Orders 
on, that this Adavit was not fufficicnt, by Reafon it was net of Severs, 

ſworn in it, that this Place was a Mufance to the Country in rity. pro- 
general. Accowingly Chief Juſtice abfent) the Rüle was made guceathat 

abfotute. the Place in 

. Queftion is not repaired, how far fuch Affidavit fhall Hor be faid to be certain enough. 


Hooker and Hooker. 


HERE being @ new Chick Fufkice made fince the laſt Ar- Vide antea 
gument, this Cafe came now on ta be atgued again. 3* 
Serjeant Belfield was of Counſel for the Plaintiff, andin Sup- 
port of bis Argument relied upon the Cale of Harpole and Kent, 
reported tn Str Thomas Jones 76, and 9 Ven. 306. 992, Fazakerly 
wes Counlel on the other Side, and (ubmitted tt tn the firtt 
plate, that the Contingent Remainders were not deftroped by 
the conitng of the Fee to William Hooker the Pounger. We a 
it 
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it couia not be fuppofed, but William Hooker the Elder had it 
in bis Choughts at the Cime the Settiement was made, that 
William Hooker the Pounger bis eldeſt Son would be bis Heir ; 
ant therefore tt could not be fuppofed that the Intent of the 
JDarties was, that the coming ot the Fee to William Hooker 
the Pounger, on the Death of bis Father, ſhould deſtroy the 
whole Intent of the Conbepyance. Jn Lewis Bowle’g Cate there. 
fore the Judges allowed, that there ſhouſd be an Opening of the 
two confolidated Eſtates in order to Iet tn the intermediate 
Remainder, and He conceived it twas reafonable that the 
fame Conftrution ſhould be made tn the prefent Cale. Ca the 
{ike Purpoſe he cited 2 Rep. 61. and Raym. 28. He [aid tf this 
was fo, that thefe Eftates were always ſubject to open, in oder 
to let in theſe intermediate Jnterefts, he fubmitted it, that 
William Hooker the Pounger could not be fatd to be ſeiſed of fuch 
a perfet Fee, as is neceflarp tn oer to give his CUife Citle 
of Dower. Mis Childeen Itkewile could never take by Decent 
from him, and fo2 that Beaton itkewile the Widow could not 
Have Dower according to Co. Lit. go. Che Chief Juftice fat 
that be was of Opinion even with renard to the firft Point, 
that the Contingency was Deftroped. He did agree, that where 
the two Eſtates veſt in the Party at one and the fame Cime by 
one and the fame Conveyance, there Hall be an Opentny in oder 
to let in the intermediate Jnterefts; but tn the Cale of Harpole 
and Kent, it ts held, that where the fecond Eſtate comes at a 
Different Cime from the firft, even by Delcent, the interment: 
ate Intereſt ts Deftroped. Jn the prefent Cale tndecd there 
was no Deltent of the Fee, becaule tt was tn Abeyance during 
the Life of William Hooker the Cider; then the Eftates came to 
be confolidated, and therefore he thought the contingent Interest 
was deſtroyed tn this Cale likewiſe. Hut ſuppoſing this joint 
not to_be fo, vet ſtill be thought the Plaintiff had a good Ci- 
tie to Dower, in as much as It 1s ftated, that William Hooker 
the Pounner, never hav any Jflue. Che tingle Cafe in the 
Books that he knew of againft this, was that in 3 Cro. 316. Wut 
in the Cale of Purefoy and Rogers, 2Saund. Loꝛd Chief Futtice 
Holt, who was then Countel, faid that Lewis Bowle’g Cafe and 
others in the Books were again tt, and that tt Mas not Law. 
And tn Cjetment bought in 1020 Bridgeman’s Cime that Cale 
tn Cro. was Dented bp Him likewiſe tobe Law; and accordingly 
the Chief Juftice fatd he did not take tt tobe fo. Judge Probyn 
and Judge Lee Declared themſeldes to be of the fame Opinion 
with the Chief Juftice tn both JPotnts. Judge Page declared 
bimfelf to be of the fame Dpinion as to the fecond Point, but 
(poke nothing as to the firft: Accodingly the Court (aid thep 
Hould fend a Certificate ta this Effect to the Chancellyr. 
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Hore and Gates. 


HIS Matter coming now ot again, Serjeant Wright argued vide antes 
fo2 the Plaiutiff, be ſaid he ſhöuld not contend but the De- 196. 

fendant might potibly take Advantage of that Watter upon Woti- 
an, which be bas inſiſted upon in his Rejoinder; but Cubmitted it, 
that in pleading he could not. For this Purpoſe he cited the 
Cale of Jones and Burnet, Eaft. 5 Geo. 2. in the Common pleas. 
Chere Affamphe wes heeught by the patntiff, as Indortee of a 
Hote, by Attachment of Privilege. Che Oefendant pleaded, 
that tharah the Attachment of Puvilege boe Cefte the rath of 
February, bein the laff Day of Hil. Cerm, pet in Fak it was 
not {ued out till the 25th of March, and the Indorſement was not 
emave before that Day. Co thts Plea there was a Demurrer, 
and the Court heid it tobe bad. Co the ithe Purpoſe he citca 
the Cale of The King and Man, tn the Court of Erchequer. 
Chere the Defendant claimed Citic to Goads, which were 
taken upon an Ertent, Cefted the faff Day of Trinity Germs; 
» Geo. 1. and made_cut by 952, Faron Price, the Fifth ot 
October following, the Octendant Demanded Oyer of this Ertent, 
and fet this Watter out by his Plea, tn oder to thew that thts 
Extent was bad. Che Court was of Opinton, that the Fault 
could nat be taken Advantane of by JPlea, but was proper ta 
come on by Wotion; which accoydingiy tt did; and then the 
Court was of Opinion tf was bad, Co the like Purpoſe he 
cited the Cale of Fuller and Jofling, Vol. 1. 404. and Farther cited Co. 
Lit. 1147. Carthw. 70. and 2 Salk. yoo. De ohferved too, that the 
Counlel of the other Side had agreed upon the former Argu- 
ment, that no fuch Averment would he made tn the Cafe of an 
Droinal; but would have diſtinguiſhed this Cafe fram that, by 
Reaton that in a Bill of Middlefex there is no Teſte. For his 
part he ſaid be coulu fee no Difference ; becaule te 1s certain, 
that though (uch Wiritis noc taken out but by Application cf the 
Party, pet in Judgment of Law the Court overs tt ta Bue, 
which can be Done oniy tn Cerm-Cime. 952. Dennifon argued 
on the other Side, and ſaid he ſhould not contend but tn many 
Relyeks the Suing out this Wil related to the Cerm precedent; 
Put this is culpa Fiction, and nothing fs moze certain, than 
that a Fidion ali work no Wrenn. In the preſent Cafe, he 
fata the Plaintifk's Right was ertinguif}ed by the Statute ot 
Limitations, and if the prefent Fitton Mould prevail, the Plain— 
tiff’s Right would revive nianiteftiy to the Jnyury of the Oe- 
fendant - and far this Purpoſe he cited 2 Keb. 198. 3 Keb. 213. 
r Ven. 362. and Raym. 161. Che Chief Tuftice and Judge Probyn 
inclined ta be of Optutan for the Plaintiff. Chey did agree that 
a Fiction Gould DA no rong ; bat did net think that tf 
this Fteion ſhould prevait in the prelent Cale, there would be 
any to the Defendant. Che Law-makers they tad mutt be 
iuppoeted to bave underſtood the Law and the Courfe of the 
Court, whichis Dart of it; and therefore they doubted whether 
the Leniflature witended that the Plaintciff hould te barred of 
pis Ciule of Adton, tui the Cnd of the Cacation atier the fir 
RVOL. II. ie oy Pears 
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Pears was over. Judge Page and Judge Lee were of a con- 
trary Dptnion, and thought that the Intent of the Leniflature 
muff be to require the Plaintiff to put in his Ocmand within 
tie fir Pears, and net to allow him to do it tn the Gacation 
after. Accordingly this Watter ſtood over, Vide poftea. 


Crompton and Den. 


pas Batter coming new on again, the Court declared 
themfeives to be’ot Dpimion, that the Defendant ought 
to babe given Notice to the Indorſee of his Intent of apply- 
ing to be diſcharged, though the Jndorlee did not give him 
Iotice of the Invoglement. Che Keaſon for their Opinion 
was, that before (uch Motice by the Indorſee he was certainly a 
Crevitor; and the Chiel Juſtice fatd tn cafe a Creditor dics,« 
ieaving an Crecutor, it might be difficuit fo2 the Priſoner to 
rive him Motice, but undoubtedly he muſt oa fo betore He can 
be Dilcharged. IAccordingly the Court gave Judgment fo2 the 


Plaintiff. 


Bracey and Dawfon. 


HIS Watter coming. on again, 952, Strange argued for the 
Plaintiff. De faid he took tt to be a clear Cale, were it 
not fo2 the Doubt arifing for the King being concerned in Jn: 
tereft, that the Plaintiffs hada good Citle to the Goods. Foz 
this jourpole he mentioned the Statute of 21 Jac. 16. Salk. rrr. 
aity 3 Lev. 69- And as ta that Doubt artling from the Wing's 
being cancerned in Intereſt, he apprehended, as this Cafe was, 
it made no Difference. Che Statute, which this Queſtion 
turing upon, is 3 Geo. 2. 25. and by that_Otatute he did appre- 
pend, that the Money afſeſſed upen the Divifion was not to be 
confivered the Bing’s Money, whilft tn the Dands of the Coi- 
ieto2, but only after it comes into the Hands of the Receiver 
®eneral. Che Colletor 1s only confidered, as the Servant 
to the relpetive Perſons charged in the Diviſion ta pap their 
MBeney over to the Beceiver, and ts appointed by them; the Re- 
ceiver Oeneral is conlidered as Servant to the Wing to pay the 
Boney over to the Exchequer. He Did However agree, that 
an Ertent would have reached this Money in the ands of 
the Collector, and that from the Cime of the Teſte of tt; hut 
fubmitted it, that the Warrant tn the peefent Cafe could not 
pave Cuch an Efied ; that this (Uarrant was no Matter of Re- 
cod ; and therefore the Goods of the Collector were not bound 
by it, til the Cime the Mlarrant was executed upon them. 
992, Moreton. argued on the other Side, and even in regard to 
the firft Point ſubmitted it to be not fo clear; for which Pur— 
pote he cited 1 Ven. 316. and 1 Cro. 109. CUith regard to the 
fecond, be fait He DID agree that the Divifion have a Power of 
appointing two alſeſſors, one of which the Colletta hall be ; 
but the Commiflioners have the Power of nominating which 
af the Aſteſſors tall be the Perſon; and therefore be — 
1 if, 
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it, when the Woney fs paid inte the Colleors Hands, ft ts 
confidered as the Wonep of the King, TE this was fo, he din 
not fee but the Goods mut be hound from the Ceffe of the 
Tarrant equally asin the Cale of an Extent, and that thts 
CUarrant no othertwile differed from an Crtent, than that tt ts 
a moe crpeditious Remedy. Che Court. laid, they wouid 
confider of this Cafe among themfeives, and then deliver their 
Opinions. Vide poftea. 


The King and Mitter. 


HIS was a Conbtition for killing a Deer belonging fa Yowfar « 

Waltham Foreft, taken befoe John Barber, Eſq; and Sir Wil- — 
liam Thomfon, Juftites of the Pẽace for the City of London, geating mall 
and founded upon the Statute 3&4 W.3. c. 10. In thts Con: pe taid'to be 
Ditton the Evidence twas (et fo2th, that Jofeph Chetwyn.of Barking good in point 
in the County of Efex made Dath before the ſaid Juſtices, that of borm. 
in the Defendant committed the fait Dffence in Barking afazefary, 
for which be was apprehended in the City of London. Chere: 
upon the Defendant appeared upon due Summons, and being 
heard what he could tap tn his Defence, the Juftices convicted 
Him, and gave Judgment, that he ſhould forfeit 301. one Chird of 
the Penalty to the ing, another Chird to John Battey the Ju— 
former, and the rematning Chird to the Joo of the Pariſh 
of Barking. 992. Strange moved, that this Convition might be 
quathed, and that for thee Creeptions. Fir, Chat the Wit- 
nels appears to be intereſted in this Watter. Fo it ts fated in 
the Couvtition, that he belanmen to the Pariſh of Barking, ana 
the jpenaltp ts given to the Poor of that Pariſh. Che iecond 
Exception tas, that it did not Cullicientiy appear that the De- 
fendant was apprehended tn the Place which the Juſtices be— 
longed to. De oid agree, that either the Juſtices beionging ta 
the jolace where the Dffence was committed, o2-the Juſtices be- 
longing to the Place where the Party ts apprehended, Had Ju— 
risdidion tn this; and he did farther agree, that in fetting forth 
the Evidence it was alledged, that the Defendant was appze- 
Hended in the Place where the Juftices belonged to; but it does 
not appear, that that Allemation came from the Gitnels, 
it might as well have cowie from the FJuftices themleives. 
For this Purpoſe he cited the Cale of The King and Johnfon, 
Hil. 6 Geo. 1. that was a Conwiction for keeping a Gun, Gn 
Exceptien taken to it, thatthe Offence did not fuflicientip ap- 
pear to have been committed in the Place where the Juftices 
Helouged to. In that Convition the two Juſtices of the Peace 
qwere fo2 Middlefex, and It no otherwile appeared, that the Offence 
Was Committed within thett Jurisdiction, than tu the Judgment 
given bp the Juſtices. Che Judgment there given was, that 
he Mhould forfeit & certain jOenalty to the Joon of the Pariſh 
of Chelfea, infra quam the Dfience was committed, and upon 
this Exception that Conviticn was quaſhed. Che third Cr- 
ception was, that the Stile of the Juftices was not tuffictent- 
iv fet out; fo2 thep were only fet forth to be Juftices of the 
Peace, AND to Hear and determine Divers Crelpaties and Fela: 

—— nies; 
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nies; and it was not ſaid that they were AMigned fo2 that Pur— 
pote, 992, Fazakerly argued on the other Side; with Regard ta 
the fir! Erception, be did agree that if the Penalty had been 
niven tea the Overleers of tie joo02 of the Pariſh, there might 
Have been fome CUetaht in tt; for then this Penalty would 
have been fo2 the Benefit of the Rich as well as the Poor; but 
Here itis given merely by way of Wounty to the 19002, and the 
teft of the Inhabitants can have no Benefit by tt. In anfwer 
to the fecond Erception, be ſaid this Watter was let forth upon 
the Evidence itfelf, and therefore tt muſt be taken to have bees 
what the (Ditneſs ſwore. As tothe laf Exception, he ſubmit 
tedit, that tt was not neceflary that any Ching moe ſhould have 
been tet out, than that the Juftices were Juflices of the Peace; 
fo. then they would habe followed the GUords of the At of 
Parliament, which ts as much as ts neceflary to Have been 
done in thele Cafes. Me oblerved farther, that in the Stile 
of this Convidtion it was fet forth that the Juftices of Peace 
were aſſigned to hear Crefpatles and Felonies, and therefare this 
Watter was not neceflary to be again tepeated. Che Court 
was ef Opinion that the Exceptions were fully antwered; ac- 
coingly the Condition was confirmed. 


Cock and Vivian. 


as Watter coming on again, 992. Hofley and 992, Robin- 
fon fiated their Exceptions in Atreſt of Jutgment. Chep 
fatd they apprehented the Law to be clear, that Coll is oue 
from the Guyer and not from the Seller, uniels a Pꝛeeſcrip— 
tion warrants ft; for this Purpoſe be cited 2 Inf. 220, gq 
Pꝛeſcription they took to ve neceffary, and that a Cuſtom wouln 
not be fufficient. o2 this Reafen though the laying this Coil 
to be Due fecundum confuerudinem might be good, tf a Cuftsm 
would be fufficient; pet ag they appeyended a Y2elcription was 
neceflary, they fubmritted tr, thac the alledging this Coll ta be 
Due fecundum confuerudinem, would not be wood, though after a 
Gerdict. Wut ſuppoſing Coll was Due from the Defendant in 
this Cale, pet thep apprehended an Indebicatus Aſſumpſit woul 
not ite fo2 tt; fo2 this Purpoſe he cited 2 Roll. Abr. 553. Lutw. 
1336. at leaft thep conceived that à Quancwm Meruit could net 
potibiy be maintained. Chis Objetion, thaugh only taken ta 
the Form of the laf Count, thep fad, would wo to the Sub- 
ftance of the whole Declaration, Gpon a Demurrer they a- 
yreed this would not be to; foz there, tf any cf the Counts 
are geod, the Court wili gre Judgment fo2 the Pldintiff; but 
where a general Gerdie 15 given, ene Defekive Count hictates 
the whole. Serjeant Chappel argued on the other Side, and 
fad he DID agree that without a jPrelcription Call could not 
be Bue from the Sellers, wha were the Dekendants; but after 
a Gerdict, be ſubmitted if, that the Alledging it to be Due fe- 
cundum confuetudinem would make it good; with Regard to the 
fecond Point, be concetvedD that an Indebicatus Affumpfit wouid 
weli ie; aud fo2 this JPurpele He cited 2 Lev.174. 3 Lev. 262. 
Ven. 298. 3 Keb. 177. 1 Show. 35. 3 Mod. 239. Wg to the lat 
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point, he ſaid that Pickage and Stallane were confidered of teve- 
ral Species of Collis; ta which Purpoſe he cited Lutw. 1580, 
and the Place before mentioned tu 2 Init. He obſerved likewile, 
that it was erprefly alledged tn the Firft_of the Counts, that 
spichane and Stallage were Due to the Plaintiff; fa that theſe 

uties might well be tnciuded tn the laf Count, under the 
Tod Tolnetum, Pickage and Stallage, he faid, were uncer- 
tain Duties; though Coll in the common Sente of the Cow 
might not, and he apprehended there could be no Sart of 
Doubt, but a Quantum meruit Would lie for thole Sort of X utics, 
Che Chick Juftice faid that he dtd think the fecond Objeckton 
was anfwered; but be had ſome Ooubt in Reward to the firt, 
and a greater Doubt in Regard to the lat. He ſaid he dia a- 
nree that Pickage and Stallane might ſometimes polſſibly be in- 
cluded in the Tow Toll; but certainty the To Toll ts capa- 
bie of a different Senfe, fo as not to include them. By the 
firft Count liketwile, the Plaintiff hath himlſelf diſtinguiſhed 
them, and {aid Claim to thole different Outies by ame; and 
in the fat be bas plainly confined himſelf to this one particular 
Hort, accowiny to the common Senle of tt; and therefore he 
conceived that it could in no way be intended to fignity the 
other. Che reft of the Court were of Opinion that this laſt 
€rception was the mot matertal; and upon that tn particular 
thounht this Watter deferved farther Confideration. Wut tn 
Hill. 8 Geo. 2. the Rule fo2 ſtaying the Judgment was dilcharged 
by Content. : : 


Pathow and King. 


yN a (eit of Erra2 ona Judgment given in the Common — 
Pleas in Debt on an Award, the Quieſtion arate on the Ga pe rig to be 
Lidity of the Award, on Nul tiel Award pleaded. It feemed there certain e— 
had been a Dilpute between the Plaintiff and Defendant upon nongh, 
an Executton taken by the Defendant of the Goods of Nathaniel 
Bacon, and before this Crecution was made, the Plaintiff took 
fome of thefe Goods to himſelf, and fold them; but then Ceecu- 
tion was made of the whole. Chis Diſpute was referred ta 
the Arbitration of Richard Barcley; and he awarded that the 
Dekendant ſhould pay to the Plaintiff 455 1. bp the 24th of June, 
that the Ocfendant thould keep all thele Goods witch he had 
taken in Erecution, ercept thole which the Plaintiff Had taken 
to himſelf and fold before the Erccution was made; and that 
thereupon general Releafes ſhouſd be given on both Sides. 92: 
Draper fubmitted it, that this Award was bald, by Reafon Wat 
it was wholly uncertain what Goods the Plaintiff had ta 
taken to himſelf and (old; for which JOurpote he cited 3 Mod. 
272. 992. Strange argued on the other. Side, and fatd that tt 
might ecafily be afcertained upon Inquiry, what Goods the 
Plãintiff Had taken and fold at the Cimes but if this Part 
of the Award fyould be vod fo2 the Cincertaintp, pet fil he 
{ubmitted tt, that the Award could not be faid to be mane foz 
the Wenefit of one of the Parties oniy, and fo void in the whole 
bp Reaſon that mutual Releales are awarded to be given. Che 
Vor. IL. $F Cour: 
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Court inclined to be of Opinion, that this Part of the Award 
was void for the Creeption chat had been taken; and this 
Part of the Award being oid, would make the whole fo, 
by Reaſon that thefe Releates are not to be erecuted, but upon 
the Certs precedent; fo that then there ts nothing awarded 
for the Wenefit of the Defendant; howeber, this Watter ſtood 


over. 


Kent and May againft Kent. 


HIS Matter coming on again, the fingle Doubt for the 

Confideration of the Court arofe upon the two Sums 
given for Damages and Cofts, bp Reafon of the Delay of Er- 
ecution hy the Crit of Crroa, that they were not chatged upon 
one of the Plaintiffs tn the Crit of Crroa, as well as the 
other. Serjeant Chappel fubmitted it, that for this Reaton the 
Judgment of Afirmance in the King’s Bench tn Ireland ought 
to be reverted. De fad he doubted whether this Queftion would 
Depend upon 3 Hen. 7. ro. by Reafon that tn 1 Sid. 157. itis held 
that this Statute Does not extend to Ireland; but he prefumed 
that there was a like Statute made tn Ireland with that of 
16 & 14 Car. 2. 8. and he thought the Queftion would depend on 
this Statute, rather than the other. He ſaid he did agree that he 
could not poduce any expreſs Authorities, to ſhew that both the 
Plaintiffs tn Error ought to have the Burden of the Cofts and 
Oamages equally, but Cubmitted it, that the Reafon of the 
Ching thewed that tt muft be fo. Serjeant Eyres argucd on 
the other Side; he conceived that the whole of this Queſtion 
muft Depend on 3 H. 7. ro. and thought that the Cale tu Sid. wag 
a very ſtrange one, by Realon that this Statute was made even 
Pears before Poyning’s Law, and by that Law all Statutes then 
in Foꝛce tn England, were made to be tn Force in Ireland. Chen 
with Regard to that Statute, he conceived the poetent Cate 
was not within it; by Reafon that the Ancefto2 of one of the 
Plaintiffs lived for fame Cime atter the Judgment given; and 
it would be an unreafonable Ching that bis Deir at Law ſhould 
anfwer fo2 the Damages, by Reaſon ot the Delay of Crecu- 
tion in his Cime. Some Cates have been expeeily adjudged to be 
out of the Reafon of that A, and particularly he cited 1 Mod. 
77. 3Lev.75. 1 Ven. 88. and 166. Wut fuppofing this Part 
of the Judgment fhould be bad, pet Mill he concerved that this 
Court would gtve the fame Judgment as that Court ought ta 
pave given; and fo2 this Purpoſe be cited 1 Cro. gor, 442, 511. 
Che Court fad they would confider of this Matter; fo ordered 
it to ffand over. Vide poftea. 


Falhers and Corbret. 


be a CUrit of Crroz in a Judgment in the Common Pleas, in 
‘E att Indebiratus Affumpfit, It appeared that the Plaintiff below 
Had declared, that whereas be was poſſeſſed of a Douſe tn New- 
gate-Marker, in Conhderation that be would permit the. ee 

$ ant, 
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SS ———— ea. 
Dant, being a Butcher, to have the Ale of the Jatawe tn it for 
hanging up his Weat, he would pay Him at the Rate of 30s 
per Pear 2 the fame; the Plaintiff averred that he dtd fet 
the Defendant have the Ale of this Paſſage for a Pear and 
Dalf, by Realon of which there was the Sum of 21 5s. due 
to fim. Jue was joined on Non Affumpfit, and a Gerdick 
found for the Plaintiff. 952, Strange fubmitted It, that Debt 
fo2 Rent ought to have ‘heen bought, and that an Indebi- 
tatus Affumpfic would not fie. 92, Parker on the other Side 
faid that be conccived that this was not a Rent, by Keaton 
that no art of the Maule was Iet, but merely the Cle of 
the Paſſage agreed for; he conceived therefore, that Debt for 
Rent would not fic. He oblerved farther, that this Agree: 
ment being to pay after the Rate of fuch a Sum, was another 
Keaſon why ſuch Atton could not be matntained. And for this 
Durpole he cited 4 Mod. 78. But tho’ ſuch Adion would have 
ain, pet upon an erprefs Pzomiſe, an Indebitatus Affumpfit 
will fie likewiſe; and for this Purpoſe cited Hardrefs 366. 
Che Court was of the fame Opinion; accowingiy affirmed 
the Judgment. 








Starcy and Gardiner. 


Na Writ of Erro2 on a Judgment in the Common Pleas in an How far a 
Aaion of Cretpats, it appeared that the Plaintiff had Declarey 
againt the Defendant fo2 breaking his Cloſe, and taking divers gacienr, o 
Sorts of Cattle. As to the taking of Wart of the Cattle, no. © 
the Defendant pleaded Mot Guilty, as to the refi of the Oecla- 
tation, de jutificd on a Diftrefs fo. Rent. Two Iiues were 
taken by the Plaintiff on thele two different Parts of the 
Piea; but at the Crial no Evidence was given on the IMue 
of Mot Guilty; accordingly the Jury omitted to find any Ching 
as to that; but gave their Cerdtét finaly upon the other IL 
fuc; and as to that found a Clerdté for the Plaintiff; and Judg- 
ment was given for him eagee male pa Jt was objected on the 
pᷣart of the Oecfendant that this Cecdit was not fuftictent, in 
ag much as tt had found nothing with Regard to one of the 
jitues. Che Counter on the other Sive fubmitten it; that 
if this Iſſue which the Jury have found nothing to, bad been 
fingiy upon the Vi& Armis, the Gerditt would have been good; 
fo2 this Purpoſe they mentioned the Cafe of Stradford and 
Neal in this Court, which was founded upon a Cale tn Saunders. 
Che Court agreed that Cale, becaule the Vi & Armis twas 
merely Matter of Form, but thought that Cale was diffin- 
aay from the prelent one; however this Watter ſtood 
over. 


' Spencer 


388 Term. Hill. 7 Geo. I1.1733. 








Spencer and The Manucaptors of Donelly. 


How far the N Motion forthe Aafter’s Report, the Fat came out ta 

— O be in this Wanner, JF the Watl-piece the Defendants had 

vrata Vaca. acknowledged themſelves to be Watl foz John Donelly, Gent. 

tur fhall be Dut in the Recognizance they were entered to be Watt fo2 John 

enteredupon Donelly, Eſq. A Scire facias Had been bought upon this Re- 

a Record. cognizance, ta which the Defendants pleaded Nol tiel Record. 
Che Reco coming before the Wafer to be verified, this Re- 
comnisance was produced, and He entered a Protulit recordum. 
Wotion Had been made, that the Entry of this Protulic might 
be Yacated, and that the Kecognizance might be made arree- 
able to the Watl-ptece; the Court thought this to be teafon- 
able; accowingly the Rule was made fo. 


Wells and Kitchenham. 


How far a N Rule to thew Cauſe, why a Fieri facias Mould not be 
writ of Exe- quafhed fo its being Teſted Philip, Lord York, whereas 
cution fhabe (¢ Mould have been Cefted Philip, Lord Hardwick ; 992. Draper 
amendable, Cubmitted it tn the firft place, that the Cette of a CUrit was 
or not, inre- NOt Effential to tt, but the Sealing it, and for this Pur— 
fpe& of the pote mentioned the Jnftance of a Will of Middlefex. Wut in 
Tefte of it. the nert place he conceived, that this Defet was amendable ; 
and fatd that he bad an Affidavit from the Plaintiff's Atto2- 

ney’s Clerk, that this Urit was made out not above two Days 

after the Chick Juftice was made a Peer, that he filled up this 

Teſte himſelf, and that it was a mecr Miſtake of His on. Me 

obferved farther, that this was a Judgment the firft Day of 

Mich. Cerm faft, that there had been one Fieri facias taken out 

before this, teffen the laſt Day of that Cerm, and returnable 

the firft Return of this, that the Sheriff had fad to make 

any Return to that, and that thereupon this Alias was fued 

out ; and to verify this he produced the Recow -in Court, 

De ſaid He conceived, that the Coure Had allowed ag ſtrong a⸗ 
mendiments to be made in judicial WMrits, as this that twas 
contended fo2 in the prefent Cale. Fo2 this Purpoſe he men- 

tioned the Cafe of Hews and Alvares, which came before the 

Woutt Mich. 12 Geo. 1. that was an Aéion upon the Cale on 

two feveral Promiles ; Judgment by Default, and a Cdirit of 

Inquiry bought, Wy this Crit the Fury were owered to in— 

quite what Damages the Plaintiff had ſuffered Occafione premif- 

forum; when this CUrit of Inquiry came to be erecuted, the 
Plaintiff gave in Evidence only the firft Promife. And upon 

that Motion was made that this Mrit of Inquiry might be a- 

mended, by inſerting in it the Clos Occafione prime Pro- 

miffionis inffead of the (Uords Occafione Premifforum. Co fup- 

port this Amendment was Cited 2 Cro. 172. Baker and Camble, 

Eaft..11 Ann. Che Counlel on the other Side cited there 1 Cro. 

147. 2 Bulft. 35. 1 Roll’s Abr. 201. Mod. Cafes 263. Sal. 52 anv 

45. the Court there took Ctme to confider of that Cafe till aid 
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nert Term; and then owered the Ainendment to be made. 992. 
Draper farther cited the Cafe of Knightly anv Cofton 1 Nat. Brev. 
422. and farther relicd uvon Rep. 8. Blackmore’g Cafe, 3 Cro. 
203, 383. and_Git Thomas Jones 41. 992. Strange was Counfel 
on the other Side ; but detired Cime to took tnta thele Cafes ; 
accordingly the Rule was tnlarged. Vide poftea. 


Desbordes and Horfey. 


O Rule to ſhew Cauſe, why a Capias ad Satisfaciendum ſhotild How far a 
not be quafhed, 952. Strange faid, that two Obhjections writ of Er- 
pad been made to tt; firtt, that it was returnable on a Day im: for Pell not 
pofibie ; fecondly, that it was taken out after the Allowance Of faces cll 
a Crit of Erroz. As to the firft Objetion, he ſaid that whe Bait is given 
Plaintiff Had taken out another Capias, which was returned and coir. 
filed. Mith tenard to the fecond he did agree, that the firſt 

Capias was taken out after a Crit of Crro2 allowed ; but fain 

that the Plaintiff tn Crroz had not given Wail to it according 

to the Statute of 3 Jac. c.8. and as this Cale was, ſubmitted 

it, that Batl was requifite. It was an Ation bought upon 

a Wound with Condition, that the Oefendant Mould pay to the 
Plaintiff the Sum of sol. with Intereft at 5 per Cent. being 

the fame Sumas ts mentioned tna Defeafance bearing Date the 

fame Day with the Band. Me did agree, that tf the Condition 

of this Bond had been for the performance of any Collateral 
Covenants, Bail would have not been requifite ; but he Cub- 
mitted it, that this Bond was only fo2 the Payment for a 

Sum certain, though fatd ta be the fame Sum as ts mention- 

ed in another Juftrument. Jn the Cale of a Bottamw Bond 

he remembered that the Court was of Opinion thee o2 four 

Pears ago, that ſuch Bail was requifite ; becaule when the E— ° 
went happens, the Bond is quite certain. Soin the Cale of a 
Pꝛomiſſoꝛy Mote, which was Clalue received for Beat and 
Dink, he remembered it was Held ta be negotiable. 152. 

Taylor on the other Side fatd, that he fubmitted it, no Bail 

was tequifite by Reafon that the Condition of the Bond re- 

ferred to another Juſtrument. Andas to the Cate faid to be 
Determined three 02 four Pears ago, fo2 his own Part he knew 

of no fuch, and Show. 14. 18 againſt tt. Chen with regard ta 

what was fatd, that another Capias with a good Return was 

taken out, be obferbed that that could be no Reaſon whp the pre- 

fent one fhould not be quathed. Che Court was of Opinion, 
that as this Cafe was, Bail was neceffarp to be given, before the 
cUrit of Crroz could be a Superfedeas ; Hut for the Reaſon lat 
mentioned made the Rule abfolute, 
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Law and Law. 


How —— N Debt on Bond, 992. Fazakerly moved to withdraw a Plea 
soe Liberty 4 SE Solvit ad Diem, ant plead another ſpecial one on 5 & 6 Ed. 6. 
that a Plea 16. Chat the Wond was legal, being made on the Sale of a 
may be with- Certain Office. Che Court at firft doubted whether this could 
drawn. be Done; becaule the Defendant did net offer to plead the Oene- 
ral Iſſue, but a Spectal Plea. Upon which 192, Fazakerly 
micnttoned the Cafe of Meard and Philips, Trin 5 Geo. 2. where 
the Court gave the Defendant Leave to withdraw the Wlea of 
Nil debet, and plead two Special ones, Cipon this the Court 
made a Rule to fhew Caule in the pretent Cale. Vide poftea. 


The King againft Sir Watkins William Wynn and others. 


Bias tabs N Rule to Hew Caule why an Information ſhould not be 
Charter of a XSF granted agatnt the Mayor, Aloermen and Cammon Coun: 
Ee cil of the City of Chefter, tu thew by what Authority thep 
fall be" claimed to ele Aldermen, erciulive of the Freemen at Large; 
&*" and likewile on four other Rules to thew Caufe, why an In— 
formation Mould not be granted ayain the Mäyor and thee 

of the Aidermen of Chefter fo2 erercifing the ſaid Diices, the 

Nature of the Cale appeared to be in the Wanner following. 

Sy a Charter made ty 16 Car. 2. Power was given to the Feee⸗ 

menat Large of joining with the Aldermen and Common Council 

in the Cleitions of Aldermenin this City. Chis Charter was 

ated under till the 36th Pear of that Wing, and then ona Quo War- 

ranto bought again this Corporation, Judgment was given, 

‘ that all their Liberties thould be ſeized and the Corporation 
Diffelbed. Che Pear following a new Charter was granted to 

them vetting this Bight of Cleéton in the Aldermen and 
Cammon Council, erclufibe of the Freemen at Large, and the 

Ling thereby referved to himſelf a Power of removing them 

at Pleaſure. Che Freemen howeber made Come Oppotition to 

the Acceptance of this Charter. Jn the Weginniny of Wing 

James Il's Cime the Judgment af Seizure was pardoned, and thep 

hada full Reftitution of their Liberties. Inthe 4th of James Li. 

there was another Charter granted ta them, betting this 

Right of Cletion in the Alderinen and Common Council only, 

and in the Charter the Ring referved to himſelk a joower not 

only of removing them at Pleaſfure, but of appointing new 

ones in their Room. Chere was fome Dppolition made bp 

the Freemen to this Charter likewile ; which continued to the 
Pear_1698, but from that Cime they intirely acquiciced under 

the Election made by the others. pon this State of the Cale 

2. Strange and others of Counfel for the Defendants, 

fubmitted it, that the Rule aught to be diſcharged. Chep far 

thep did agree, that neither the Charter of 37 Car.z. noz that 

of 4 Jac. 2. could bind the Freemen, unleſs the Freemen accept: 

ed it; but they ſubmitted it, that a long Acquieſcence would be A 

4 Cy: 
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Evidence of fuch Acceptance. An Acquiefcence there was tn the 


prefent Cate for 35 Pears laft past, and they apprehended that 
the Court would not qrant an Information now, which would 
overturn the whole State of the Coaporation. In the Cafe of 
Taunton an Information was moved fo2 againſt certain Mem— 
pers of the Corporation fo2 not having taken the folemn League 
and Covenant in Purſuance of a Cſauſe in an Ae of Parlia— 
ment, Jt was argued by the Dekendant's Counfel in that 
Cate, that if fuch Information ſhould be granted on that Ac- 
count, It would affet the Election of moft of the Deicers in 
England. Chat Argument hada conliderable Influence with the 
Court. Che Rute for Hewing Caule was never made abfolute, 
and whilk it was Depending the Claule in the AX oF Parliament 
was repealed. For the like Purpoſe they cited the Cale in 
Skin. 574. 992. Abney and others were of Countel on the Side 
of the Rule. Chep conceived that_the Judgment of Seisure 
in 36 Car. 2. was intivelp legal. JE the Copoation had for- 
feited thetr Charter, the only Method of taking Aavantage of 
the Forfeiture was bp Scire facias to repeal it; and no fuch 
Tudgment can be in Quo Warranto. Foꝛ this Purpoſe they men- 
tionca the Cafe in 4 Mod. 52. Wut if the Juoqment hav been 
jenal, the Reſtitution in Jac. 2. had intirely taken off the Force 
of it. Chen with regard to the Powers referved to the Crown 
bv the Charters of 37 Car. 2. and 4 Jac. 2. thep fai they were 
of a very ertragwinary Mature, and (uch as made the Chatters 
to be LoD and not capable of being accepted. But they tub- 
mitted it, in Fat there was no Acceptance; on the contrary 
there twas an crprefs Dppofition, and the Submiftion to tt for 
35 Pears lat patt they conceived Would net amount to an Ac- 
ceptance. 02 this Purpoſe 992. Hollins mentioned the Cale of 
the Coporation of Beudley, where the Court were erpretly of 
Dpinion that 22 Pears would not. Che Chief Juſtice declared 
tis Opinion to be, that the Judgment of Seizure twas nat ac- 
coning to Law; and with regard to the two laft Charters he 
obferved, that the Powers relervedD tn them could hardly be 
warranted ; and he never new thele Sort of Charters tn King 
Charles the 2D’s and Ling James the 20’s Cime mentioned bp the 
Fudges, but with Cenfure. Wy the Charter of 16Car.2. the 
Freemen at Large had undoubtedly a Right_tn jotning i 
thefe Elections. And he dion not think that the Acquietcence to 
the contrarp by the Freemen fo2 35 Pears tonether would make 
any Difference. Jn the Cate of Brecknock there was a Charter 
nranted in the Weinn of Philip and Mary, which fettten the 
lesion mM one wap; from x5 Eliz. there had been an unvariable 
Ciage in another. Chis Watter was found by Cpectal Cec- 
Dit. Vet this Court was of Opinton, that the Ctage ought 
not to prevati ; accoWingly gave Judgment tn the Quo Warranto 
anaint the Defendants. On that Judgment a Cdirit of Cr- 
roz was bought tn the Pouſe of Lords, and that Judgment at 
firmen. he leat Ching that the Court could va in this 
Cale was to permit this Watter to be tried. Chereft of the 
Court were of the fame Opinion, accordingly the Rule was 
made abfalute, Vide poftea. feat 
ee 
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Reed and Doltery. 


How far a N Rule to ſhew Caule why a Prohibition ta the Eccleſiaſti— 
Hee anh cal Court thould not be granted, the Cale appeared to ve 
the Feeleg. in this Wanner, Che Plaintiff libelled for Cithes of Avitt- 
afticalCourt, ment of Cattle, ag Curate ant Sequeftrate, of the Pariſh of 
in a Suit re- Bifhop-Wilton tn the County of York, and tn bis Libel fet forth, 
lating to that «bp Donation, Endswment, Cuffom, and Pꝛeſcription 
——— Cithes, real and perfonal, were Due to the Cicar of this Pariſh, 
his Curate and Sequeſtratoe; and itkewile he libelled for aw 
Dfferinn of 7 JOence per Pear. Che Oefendant by His Plea 
dened that Cithes were Bue ta the Plaintiff tn the Wanner 
fet forth in bis Libel, oꝛ tn any other Wanner whatfoever; and 
Itkewife Dented bis Right to the Offering. Chis Caule was 
Heard befoe the Eccleſtaſtical Judge, and he decreed for the. 
Plaintiff. 02. Lee came now to thew Caule on this Rule. 
De fata he DID agree that 1f the Plaintiff had founded his Righe 
to Cithes ſingſy upon the Cuftom, as the Oefendant has de- 
nied this Cußöm, a Prohibition would lie; but tn Fat the De- 
fendant hag founded his Right upon the Cndowment, and the 
Cuftom 16 only fatd by way of Gfane tn JPOurluance of it. 
Cie Entowment was by Nicholas de Rofs, and he endowed the 
Citcue and Hig Succeſſors with Alraragium & Decimam croftorum 
infra claufuras. The Cioyd Alcaragium, He fatd, paimarily ſigni⸗ 
fied ſuch Things onty as were immediately for the Service of 
the Altar; but the Senfe cf this Tia has been extended much 
farther, and to fignify alimoft ali Sorts of Cithes whatever. 
DF this Opinion the Court of Exchequer was, Mich. 21 Eliz. 
and this Cafe ts to be feen in the Remembancer’s Office, Wut 
if there wag anp Doubt whether this Cow would convey the 
Right of Cithes tu the Cicar, pet certatnipy the other CUoyds 
weuld, namely, the Decimam Croftorum. He oblerved likewile, that 
by another Claule tn this Endowment the Right of Offerings was 
expreſſy given; fo2 there are thefe Cows in it, Principales & 
omnes alias oblationes. And ik there had not, he conceived that the 
Ccclefiattical Court might hold Plea for Offerings, even though 
the Cuftom was dented; for this Purpoſe he relied upon a 
Ciaule in 2 Ed. 6.13. Wut elpecially he {ubmitted tt, that there 
Was nO Foundation to grant this Peohibition atter Sentence, 
and for this Purpoſe he mentioned 1 Cro. 595. 2 Keb. 612. and 
Noy 70. 992. Bootle argued on the fame Side, and fatd he div 
agtee that this Suit was between an CEcclefiatick and a Lay— 
man; but the Right that came tn Queſtion in this Cale was 
between two Cecleliatticks;, the Doubt arifing, whether the 
Reto was tntitied tu thele Cithes o2 the itar. An thele Cates 
he fatd he conceived that the Ecclefiattical Court might weil 
pold plea of a Cuftom,; and fur this JOurpole he menttoned 
2 Roll. Ab. 310,311. 2 Roll. Rep. 55. Gouldf.149. 2 Bul. 172. and 
1 Leon. 59. Chen with Regard to the coming after Sentence, 
he did agtee that where a (Uant of Jurisdittion appears upou 
the Procẽedings, this Defet may be taken Advantage of even 
at tyat Cime; but where the Dekect is only of Crial, be 
4 ſubmitted 
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fubmitted it, tt could not; and fo2 this Purpoſe he cited 2 Keb. 
439. and 1 Ven.3. 952, Fazakerly atgued on the other Side, and 
faid that whatever the Rule minht be between Eccleſiaſticks, 
pet he fubmitted it, that the Rule was quite otherwife in Suits 
etween an Ecciefiattick, anda Lapman; and that tho’ the Right 
of Eccleſiaſticks ts only controverted. Ik this was nat to, 
there might be a manifeft Injuſtice to the Defendant; fo2 the 
Continuance of a Clave for forty Pears ts allowed a good Cu- 
ftom in the Ecclefiattical Court; and therefore on ſuch Ciane 
the Eccleſſaſtical Judge might well Decree for the Citar; wut 
in another Suit bought by the Kector tn the Cemporal Court 
againſt this fame Oefendant, the Cemporal Judge would de— 
cree for the Reto2. Chen with Renard to the Objection that 
Had been made, that after Sentence a Prohibition cannot ga 
for Defet of Crtal only, he Cubmitted, the canftant Courfe 
of the Court was otherwife; and if there were Opinions tu. 
the contrary, they could not be Law, Jn BReſpect therefore of 
the Offering, he conceived there was no Doubt, but the Rule 
ought to be made abfolute. And with Regard ta the other Part 
of the Suit, which was tor the Agifiment, He hoped the Kule 
would be made abſolute far that likewile. De faid He cone 
ceived that the Tod Altaragium had never been ertended to any 
Cithes but fuch as were due bp Cuſtom; and as to the other 
Clauſe, which is ſaid to fellow, he oblerved that the (Uords 
were not as were fated; but thep were Decimam bladorum crof- 
torum ctefcen’ infra claufur’; fo that by thofe (Uoꝛds Cithes vf 
Cow only were granted. Foz which Reafon he did conceive 
that the ule which the Ecclefiattical Judge went by in this 
Cale; wes only founded upan the Clage; it appears that Mat— 
ter was not fit for him to babe tried; and therefore according 
to the Cafe in Salk. 548. the Rule ought tobe made ablolute. 
932. Dennifon arnucd on the other Side, and (ald that though 
Offerinas are Chings of a Cpiritual Mature, pet the Quantum 
of them muft be altvays altertainedD by Cuftom; and therefore 
in thofe Cafes, he conceived that a Prohibition would cenftantip 
lie after Sentence; for this Purpoſe he cited the Cale of 
Tailor and Scot.. 2 Lutw. 1059. Salk. 334. and 3 Keb. 123, 527. 
De obſerved farther, that this Endowment is not fet forth in 
the Pleodings, though tt appeared in the W2oceeding of the 
Cauie; but if it had, he ſubmitted it, that thts Court would 
Habe judged not only upon the Calidtty, but upon the Confiruc- 
tion ef it; and for this Purpoſe cited Moor 457 and Lit. Rep. 
263. Che Chief Tuftice tad he thought tt berp clear that the 
Ruic ought to be made abſolute with Regard ta that Part of 
the Hult, which concerned the Offering; beeaule tt appears the 
Plaintiff founded bis Right to that mtively upon JOreleription, 
and the Defendant by His Plea has Dented there was any luch 
Right. CUith Regard to the other art of the Suit, which 
concerned the Aniftnrent, be thounht that there was ſomething 
of Dificulty; but even as to that; he tnelined that the Rule 
ought to be made abfolute. Dis Reafon was, becaule tt was 
uncertain upon the Face of the Proceedings, whether the Plain— 
tiff founded his Right upun the Endowment 02 the Pre— 
ſcription; the CndBowment might have been thrown tn only to 
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prevent a JPobhibition; and in the Couvle of the Evidence the 
Plaintiff might babe made out bis Citle finaly bp the Peſcrip⸗ 
tton —— Page and Judge Probyn were of the fame Opinion 
in both Points. Fudge Lee agreed the fame as to the firft of 
theni; but as ta the daft, inclined to think that the Prohibition 
could not ftand, by Reaton that tt did not appear that the Spi- 
ritual Court Have founded their Judgment upon the Crial of 
the Cuftom, fo2 this Purpoſe he cited Carth. 33. and 93. How— 
ever, be DID not oppele making the Rule abſolute even as to 
this Joint, in ower that this Watter might be maze folemniyp 
Determined; accowingly the Rule was made ablolute as to the 
whole af it. Vide poftea. 








The King and The Mayor and Aldermen of Shrewsbury. 


How fara HIS tag a Return to a Mandamus, to teffoze M2.Corbet 
aay Kynafton tg the Dfice of Alderman in the Cown of Shrewsbury, 


Thall be faid WHICH Weturn came now on inthe Paper to be argued. Che 
to becertain Return (et forth that the Defendants were incorporated hy the 
enough, or Jame of Wapor, Aldermen, and Burgeſſes of this Cown, by 
not. a Charter of 14 Car. 2. and that one of the Clauſes of that Char: 
ter requires that the Dayo, Aldermen, and Afliftants ſhyould be 
Inhabitants, and conftantly refiding either by themſelves a2 Fa- 

milly in that City, o2in the Pariſh of Holy Crofs, 02 St. Giles 
adjoining to it, untefs in the Cime of Plague o2 other con- 

tanicus Diftemper. Che Return fet forth that Corbet Kynafton, 

one of the Aldermen of that City was not inhabiting o2 refining 

within if, 62 tn other jolaces mentioned tn the Charter, either 

liy himlelf o2 Family, for the Space of thoee whole Pears nert 

before the 23d of Feb. 1722; and that during that Cime there 

was neither Plague no2 other contagious Dtftemper either in 

the City o2 other the Places above-mentioned. Che Return 

farther ict forth, that on the fait 23d of February, the Maya? 

aud major Part of the Aldermen and Afiftants tere duly al 

ſembled at the Gutld-Dall, and that at fuch Aſſembly they entred 

into a Oebate concerning the Mon-refidsencp of the fain 252. 
Kynafton; and becauſe be had been ablent fo long, and during 

that Cime abided in Places unknown to them, they removed 

him from bis Office. 92. Strange argued that this Return 
was Infuflictent both in Form and Subftance. CUith Regard: 

to the Subftance of it, he conceived, that the Conftruttion vf 

this Charter muh be, that_though the Plague was not tn 
Shrewsbury, 02 in the other Places above-mentioned, pet if it 

was in any other Parts of England, it would be a {ufficient Er— 

cule fo2 992. Kynafton’s leaving the Cow. So tf on Acccount 

of Sicknels, he was obliged to go and refide in another art 

of England, that would be a good Ercule for his Mon-refivence 

iikewife ; fo2 which Keaſon it aught to have been averred in 

the Return, that 92. Kynafton Had neither this Excuſe mention: 

cv in the Mons of the Charter, nor any other whatfoever, 

De then took two Crceptions to the Form of the Return; his 

firft was, that it was not fet forth that the whole Body had 

Notice of this Aſſembly; though he ſubmitted tt was abfotutelp 

4 neceflary, 





Term. Hill. 7 Geo. IL. 1733. 


neceflary, in as much as the Meeting was not ona Charter- 
Day; and fo this Cafe was refolded in the Cale of The King 
aud Strangwayes, Hill. 1 Geo. 1. and tf this had been on a Char: 
ter-Dap, pet the major Dart of the Affembly could not have 
yone on to a Octermination of this Queftion, untefs Mottce 
of theit Meeting had been pevioutly given. be obfervedlikewtle, 
that the Manner of fetting out this Aſſembly was bad fo2 another 
Reaſon; becaule it is only alledged that the Mayo? and major 
Patt of the Aldermen and Aiiftants were prefent. Jt ought to 
habe been fet forth, that the whole Body was. It is only by 
the Dperation of the Law that the whole Body are repretented 
by the majo2 Part; and Fats mut be Cet forth fn pleading, not 
what in Judgment of Law amounts to them. And though it 
was fet forth that they were duly affembled, pet the Goo duly 
could uot Help it; and fo this jurpole he mentioned the Cale 
of a Conviction upon tie Oame Atts, where it han been Held 
that the fetting out, that a jperfon not qualified killed the 
Gane, was not fufficient, without letting forth bow he was not 
qualified. bis fecond Creeption to the Fo2m of this Return 
Was, that it was not fet forth that 952. Kynafton had any Goat 
of Notice given htm, betoe they Depived him, A perfonal 
Rotice, he agreed, might not be requifite; becaufe it is fet 
forth in the Return, that 992, Kynafton was in Places unknown 
to them; but a publick Motice ought to habe been given, cither 
at the Maket⸗Place, Church-Doa02, oꝛ fome other Place; anv 
to ſhew that Motice of fame Sort was requifite, he cited Salk. 434 
Che Chick Juflice (aid, with Regard to the Subffancte of this 
Returi, that be took it to be very ood. Che Hors of the Ex⸗ 
ception be agreed tere general; but pet they muſt receive 
ſome limited Confirusion, and that be thought muſt be to the 
City, 02. other the Places above-mentioned; eſpecially by Wea- 
‘for of thofe C020 or other contagious Diftemper ; and therefore, as 
the Return has purfued this reafonable Conftrudion of the 
CUows, be thounht that part to he clearly good. Chen with 
Regard to the Cant of Motice being given to 952, Kynafton, 
he thought {uch Motice unneceflary, in as much as it is averred 
that be was in [Places unknown to them; and fo2 this Purpoſe 


cited Show. 305. Che fecond Objection he thought had the great- 


eft Difficulty. be Did agree, that before the Statute of Anne, 
which allows Craverfes to thefe Returns, thele Returns ought 
to babe been certain fo every Intent, and pofibly this Rule bas 
not been altered fince the Statute; but pet he obferved, that 
no Cate had been cited to ſhew that Notice of the Ailembly was 
neccflarp to be fet forth in thele Returns, even before the Sta- 
tute; and fo2 this Reafon he thought tt not neceffary to be al- 
ledged. And in pleading, where a Certainty to a common Intent 
is {uffictent, undoubtedly ſuch Matice ts unneceflary ta he fet 
forth. Che other Part of this Objedion, that it ts only al- 
edged that the Wajortp of the Corporation were preſent, he 
owned, with him had fome Sort of Difficulty; and at prelent 
inclined to think that this Erception was fatal; and in pleading 
he thought this would not be good. Judge Page tncifned to 


think that fince the Statute of Anne a Return of this Sot - 


might not be moze certain than a Plea; however: with. Benen 
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to the other Part of the Dbjekion mentioned by the Chief Ju- 


ftice, he was of Opinion with him. Judge Probyn and Judge 

Lee inclined to think the Return was Good, even in this joint, 

ae — as the other. Accordingly this Matter ftood over: 
ide poſtea. 


The King and Fuller. 


HIS was a Convidion for ſelling diftilled Liquors by Retaif 

Without a Licence. 992. Draper objected to it, that the In— 
formation and Evidence tas allin the JOr.eterperfet Cente, and 
itketuife that the Judgment was quod forisfecit the Gum of 1 1 
Whereas it Mould have been forisfaciat, and citeD The King anv 
Hawkes, Vol. 1. 300. 992, Wynne on the other Side Cubmitted it, 
that the Law Did not require, that Juftices ſhould finth) theſe 
Proceedings In one and the fame Dap; and therefore with Re- 
gard to the Information and Evidente, be fubmitted it ta be 
nocd. Chen with Regard to the (Uords of the Judgment, he 
faid, that the firft art of them was, that the Juftices adjudge 
that the Defendant is guilty, and Is convtitedD of the pre- 
miffes. Indeed the Convition goes on and faps, that he has 
fo2feited the JPenalty; but that, be fubmitted tt, need not have 
heen fet forth, fo2 this Purpoſe he mentioned the Cale of The 
King and Mynéton, Mich. 3. Geo. 2. Chat was a Conviition foz 
Deer-Stealing. No Delcription was there of the jenalty,; 
pet the Court Held the Convition to be good. An Crcep- 
tion too was taken, that the Wows of the Judgment were, 
Ideo convictus eft, and that Exception over-ruled likewife, Che 
Court However were of Opinion that all ought to be in the 
peefent Tenſe; accordingly the Convigion was quaſhed. 


Aftley and Brandwood. 


Toe Matter came on in the Paper a fev Days ago, anv 
then 92. Agar Defired that it might ffand over til the nert 
Term; becaule He was not prepared to (peak to tt. Che Chick 
Juttice fad he beliched the Crception of want of Seifin 
would be too ftrong for him to get over; accadingly made a 
Rule, that the Judgment ſhould be reverted unleſs Caufle to- 
Day; and no Cauſe was now fhewn. 


Horn and Wood. 


N Rule to thew Caule, why the Defendant ſhould not 
be difcharged out of Cuftody upon common Bail; the 
Cale appeared to be in this Wanner. Che Dekendant was 
atrefted by Clirtue of a Crit returnable on Thurfday after the 
Octaves of the Purification, Cerm ended on Tuefday after tig 
Ditaves. And therefore the Day of the Return was miftaken, 
A fete Days ano the Plaintiff obtatned a Bule fo2 diſcontinu— 
ing upon, Payment of Cofts, and ferven the Defendant with 
Se id 
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it; fince that, without having firſt difcontinucd, he charged 
Defendant in Cuſtody with a fecond Crit fo the fame Cate of 
ãction. Jt was inſiſted upon by the Defendant's Countel, that 
this was irregular tn the Plaintiff to charge him with the ſe— 
cond Crit while the firft was Depending, and upen that he ob— 
tained the pretent Rule for Hhewing Caule. 192. Kettleby on the 
art of the PlaintiE Cubmitted tt, that what the Plaiutiff had 
Dene was very regular. Me dtd agree, that before the Defendant 
is intitled ta plead, the Plaintiff mu enter up thts Diſcon— 
tinuance tn Foi; ötherwiſe the Ocfendant will be tutiticn te 
plead the firft Aion in Abatement of the Cecand. Wut if the 
Pidintiff does get rid of the firft Aiton before the Defendant 
is tutitted to plead, it ts fufficient. Che Chiek Juſtice far 
wherever a Plaintiff takes out a dekedive Proceſs by wap of 
Contrivance to charge the Oefendant with a good one after- 
wards, the Court will certainly diſcharge him upon common 
Bail, when he ts charged in Cuftodp with the ſecond. Wut iu 
the preſent Cale this appeared to be only a mere MBiftake; and 
therefore be thought that the Plaintiff, might charge the Defen- 
Dant with the tecond CArit, as Coon as he had Cerved him with tie 
Rule for difcontinuing. Che Court were ol the fame Dpinion, 
accordingly the Rule was dilcharged, 


Pigot and Stibs. 


On Rule to ſhew Caule, why an Attachment Mould not be How far an 
granted againtt the Defendant for Rov-perforxmance of an Av24 Mal 
Givard. 992. Kertleby fubmitted tt, that the Award was void, ag 
by Realon that the Submiſſion was to Bouldwill and two others, wichtanding 
thee Foremen o¢ the Jury. But the Appointment for making there is ome 
the Award, was fined bp Baldwin and thofe two others. Che Miftake in 
Defendants Acteanep attended them in Purluance of this Ap- — 
pointment, informed them of this Miſtake and told them tf onc of the 
they Meuid make their Award, neither Party would be bound by Arbitrators. 
it, and therefore He ould not attend them with any Evidence 
on the art of his Client. Dne of the Arbitrators thought 
this a material Objection, and therefore retufed to join in the 
Award; the other two did join th tt, and 92. Kettleby fatd, that 
thig Defek appeared Itkewile, even. upon the Award itfeit; fo2 
the Recital of the Award ts, Whereas a Submiffion by Rule of 
Court .was, to ——— Bouldmill and two others, of the Matters in dif- 
ference, Now know ye that the faid Bouldwill otherwife Baldwin, 
together with one of the other Arbitrators, do make their Award, &c. 
Qnother Reafon why 992. Keteleby offered again the Rule was, 
that the Plaintiff did not make a Demand of the whole Moneß 
ordered tobe patd by the Award, which he ought to Gabe Done. 
Che Sum which he demanded was only 9 |. 4.s. 5d. but beſides 
tits there was another Sum of 151. owered to be pad fo2 
Cots, which the Plaintiff omitted to demand. Che latt Rea- 
fon againt the Rule was, that the Plaintiff had nor fuffictentip 
{worn th bis Affidavit, that the Defendant was not at the Place 
fo Payment of this Woney. at the Cime appointed. Che 
Place fo2 JOapment of this Woncy at, was an Ae-heule. Che. 

Vot. II. sl Plaintiff 
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Plaintiff Cwore that he was there all the Cime, and the Defen- 
Dant was not there any Part of the Cine ; for that he frequent: 
iy went out of the Room where be was fitting and asked the 
Drawer whether he was come, and he told him He was ust. Che 
Chick Puftice aid, that be thought the firt Dijekian would not 
hold, by Reafon that a Wan map pave Ceveral Mames, and he 
thought that in leading ſuch Miſtake minht be let right; ve- 
fides by the Award ittelf it appears they are the fanie Perſons. 
He thought that the ſecond Objection was of no Force neither, 
but the ſaſt did prevail with the Court. Accordingly upan that 
the Rule was diſcharged. 


The King and The Aldermen of the City of London. 


Few Days aga one Smith Had obtained a Rule to thew 
Cauſe, why a Mandamus fhould not be direied to the De- 
fendants to reftoe him to the Office of Clerk of the CUorks of 
the City of London. Chen that Rule was moved for he made 
Afidabit that he was admitted into the ſaid Office ta hold it for 
Life, with all Fees and JPofits belonging ta tt, that he taok 
an Dath of Office and ikewife the Oaths to the Govern— 
ment upon his Admiſſion to it, that be patd the Sum of 6001. 
fo2 it, and the Mature of his Office required him to furdey ail 
the Torks of the City. Serjeant Urlyn and other Countel 
came to thew Caule upon this Rule. Chey (aid, they took te 
that the Rule of Law was, that no Cuch Mandamus tould fiz, 
unleſs the Office was of a publick Mature. Che prefent OF: 
fice, tf it was to be called one, was only of a potbate Mature. 
And they fubmitted tt, that it sught to be confidered rather a 
Servite o2 Imployment. than an Office. Chis very Queſtion 
that ts now befoue the Court, they ſaid came before them former⸗ 
Ip, and then the Mandamus twas tefuled ; fo2 which Purpolſe thep 
Cited 2 Sid. 112, and they took it to bea Cale in Point. Chey far 
there were many other Cafes in the Books depending upon tie like 
Reaflon with this, and for that Purpoſe they cited Mod. Cafes 18, 
823. Salk. 232. Sid. go, 169, 443. Sti. 437. Wen. 143. 1 Lev. 
75, 153. Comb. 41, 127, 133, 347. 992. Fazakerly and 992. Strange 
argued on the other Side. Chey laid the Cale in 2 Sid. rr2. tg 
not ftated with ſuch ftrony Circumftances as the prefent Cale 
1s before the Courr. Chey obferved that the Cale in Nar. 
Brev. 218. was fullp with them, and of late Pears Mandamuffes 
have been granted in many moe Inſtances than they were kor⸗ 
merly. Judge Lee ſaid ſinte Loꝛd Holt's Cime Mandamuſſes have 
heen granted for Sextons and Clerks of private Companies ; 
accordingly the Rule was made abfolute. . 


Griffin and Alcock. 


Te Chick Juftice now delivered the Relolution of the 
Court upon this Cale. Me ſaid the State of the Fak was 
in this Manner. A Latitat ued out of this Court dircéen to 
the Chamberlain of Chefter o2 hig Deputy, requiring pti de 

5 iſſue 
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iffue out a Precept to the Sheriff commanding him ta take 
the Defendant, and to return what he Does npon this CUrit, 
to the Erchequier at Cheiter, that the Party map appear at the 
Dav of the Return. Che Plaintiff, without going to the Chan 
berlain o2 bis Deputy, ferves a Copy of this Procefs vy bis 
Qttomnep o2 Arent, upon the Oefendant. And upon Math 
being made of {ich Service, and the Defendant not appearing 
to it a common Appearance is filed for him. CUhether this was 
reguiat, 02 not, was the Queſtion. Cwo Dbjewions, he ob— 
ferked Had been made to it; Firſt, that this was a Service of 
the Copy of the Latitat, whereas tt fhould habe heen a Servite 
of the Copy of the GUrit iffucd out by the Chamberiain. Che 
fecand that tits Service ſhould habe been made dy fome Of: 
ficer of the County Palatine, and not by the Plaintiff's Attorney 
o2agent. Chis Queſtion he obferved, depends upon the Con— 
fruition of two Ads of JDaritament, the one made 12 Geo. 1. 29, 
the other 5 Geo. 2. 27. Jf this Queftion had refted even upen the 
firft At of Parliament, they Hould hate been of Opintow that 
a Service of a Copy o€ the jOracels iflued out of this Court, 
would habe been fuficient. Ghat which caufed the Doubt wag 
the Cale of Beakon and Smith, Mich. 1 Geo. 2. tn the Common 
Deas; that was a Pꝛoeceſs ifuiny to the head Officer of the 
ounty Walatine of Durham, {which tie Oefendant was ſerved 
with a Copp cf. Che Motion was made to ftay the Proceen- 
ings there, and tt ts fai the Court was of Dpinton that the 
Defendant ſhould have been ferved with a Copy of the fame 
Dꝛoceſs, by which he ſhould have heen arreffed. As this Cafe 
was faid ta have been determined upon Debate, this Court 
would babe conformed with their Relolution, for the Sake of 
Aniformity th Pꝛactice, had this Cale happened before the Sta- 
tute of 5 Geo. 2. but they thounht that Statute pad ft the 
Doubt beyond ill Queſtion. Me chlerved that this Statute 
was a Law erplanatozy of the firft; and therefce was to be 
confirued accowing to the Cos of it, without anp other Er- 
planation. Gp the fir Section of this Statute, the Afivarit 
of the Service of the Proceſs, which the Defendant is to be 
ferved with a Copy of, ts to be made before any Judge 02 Com. 
miftioner of the Court, out of which fuch Peocels thall flue, 
authosen to take Afidavits in fuch Courts. Mow the Judge 
o2 Commifioner, before whoni the Afhoavit of ſuch Pꝛoceſs is 
to be filed, cannot be faid te be the Chamberlain 02 Barons of 
the Exchequer i Cheſter; fort it was, the AMidavit could not 
be read tn this Court, and confequentiy the Cifet ct the At 
will be cbaded, tf the Affidavit of the Service of this Proceſs 
was to be made in that Court. Chen the Copp of the Pro⸗ 
ceis, which is to he ferved, muft be a Copp of the jJorocels of 
this Court; fox the Cords of the At are fuch Procefs, and the 
fae Dacels 1s Defcribed thoughout the whole of it. Chis be 
faid was as much as was neceflary ta be obferved in Auſwer 
to the firft Objedion. Aith Regard to the fecond, he ſaid the 
poubt arifes upon the third Sciion of the fecand of thele Ats. 
The Dificulty arifeth, what Senſe the Court are to put upon 
the ods particular Franchifes. Counties Palatine, he ſaid, 
might poxiblp Sametimes ve meant by thofe Ciaws n the 
arger 
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farger Senle of then; hut undoubtedly thep are confidercd os 
fuperion Courts of the Kingdom; for this Purpoſe be men- 
tioned 1 Saund. 73. and in the preſent Cale he thought they were 
only intended to mean particular Liberties in Counties, aud ta 
fave the Privileges tn thofe Franchifes accordingly, be laid for 
thefe Reafons the Court were of Dpinton that the Rule sughe 
to be diſcharged. 


The King and Bartlet. 


R. Fazakerly and 992, Noel came ta thew Cauſe, why an ©)- 

der of Seſſions thould not be quaſhed. Chis was an D)- 
Der upen an Arpeal from a Oishurfement of Dverleers, and 
an Allowance therest, Chis Oder recited that thts Matter 
came before them at the laf general Quarter-Seſſtons; and 
the Drader was upon four Perſons. that were Dverleers of the 
Pariſh of Brackly St. Peters, in the Bear 1730, ta pay the Sunr 
of 111. sd. out of the Disburlements of the Stock in that 
Pear, ta other four Perſons that were Dverfeers in the Pear 
1732, which was Done the fame Pear in which this Order was 
nade. 952, Abney Had taken ſeveral Erceptions ta this Order; 
Firſt, that this was an Ower made upon an Appeal lodged at 
a foxmer Seflions, and it Does not appear when that fozmer 
Seflions was held, which it ought to Have Done, in as much 
as fuch Appeal could only be lodged at the Quarter-Secfiions ; 
befides, it was not fer forth that there was any Adjournment; 
fo that this Court that made the Order Does not appear ta 
Habe Had a Jurisdition. Secondly, that there oughe to have 
been an Application to two Juftices, previous to the Appeal at 
the Seſſions, which Does not appear to have been; becauſe 
this 1s only an Appeal from the Disburfement, and the Ale 
loöowance thereof, which Allowance might as well Have been 
at a Town-Meeting by the Pariſhioners themlelves, as by 
two Juftices; to fupport this Creeption he cited 2 Salk. 471. 
And Thirdly, that thisis an Ower upon four Perfons to pay 
to four Perſons; whereas if the Money was patd either by one 
of them, o2 to one of them, this Payment would have been 
equally good. Fourthly, that the Overſeers tn the Pear 1730, 
are ordered ta pay toa the Overſeers of the Pear 1732; whereas 
the Payment Hould have been to the nert fucceeding Overteers 
in the Pear 1731, Lattlp, that this Stock might have been 
ratied by patvate Charities; it doth net appear to have been 
railed by a_publick Car on the Pariſh; and tf fo, the Juſtices 
of the Seſſions have no Jurisdition. As to the firft of thele 
Exceptions, the Chief Juftice (aid he thought the Oder was 
good encugh; for this Dwer recites the former one to have 
heen made at the general Quarter-Seflions ; as to the Watter 
of Adjournment, he DD not think that the Seſſions were bound 
to enter thet Adjournment regularly, as this Court docs. As 
ta the third, he did agree that the Papment made either by one 
of the Dverfeers, 02 to one of them, would have been ſufficient; 
but pet he thought the Foam of the Ower good in thts Re- 
ſpect. Che fourth Objedion he ſaid was of no Force: fo2 Je 

ie the 
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the Dyder Had been, that the Payment ſhould have been made 
to the Dverleers of the Bear 1731, wha were then out of Office, 
it Would Have been bad. THith Regard to the laft Creeption, 
he fad that the Court trould intend that the Stock was railed 
bp a publick Car of the Pariſh. As to the fecond Objetion, 
He inclined to think It was a good one. Judge Page and Fudge 
Probyn agtecd with the Chief Juſtice, as te the wyole. Judge 
Lee tarced (with him in all but the fecond Joint; but he inclined 
to think that the Ozer was rood even as to that; and whet in- 
fluenced his Opinten, was a Cale cited by 92. Noel out of Salk. 
533. Secowingly this Matter {food ober, Vide poftea. 


Coleby and Jenkins. 


M* Agar had obtained a Rule for ſhewing Caule, why a Pꝛo⸗ How far « 
hibition Mould net be granted ta the Admiraltp Court tn een 
a Suit for Wariners Tages. Che Suggeſtion which thts te aamirat- 
Rule was obtained upon was, that this Contrak was made ry courr, or 
between the Wariners and the JPreprteto2, and not the Maſter nor, in asuic 
of the Ship; that it was a (pectal Contra fo2 3 1. faz bringing ute to 
the Ship from Briftol to London, and likewiſe for 31. per Month yer” 
in going other Aoyages with the Ship, after they came to Lon- pe 
don. 992. Agar Had ſubmitted if, that this twas not tn the com- 

mon Som of Contras for Bariners CHages, and therefore 

the Prohibition ought to go upon the Authoty of the Cafe in 

Salk. 31. The Counfel on the other Side_came now to thew 

Caule, and (aid that the Watter of this Suggeſtion was not 

pleaded below. Upon that the Rule was diſcharged. 


Anonymus. 


R. Fortefcue caine to ſhew Cauſe, why an Appointment GE How far the 
Dverſeers Mould not be quaſhed upon an Crceptton ta- Court will 
ken to ft, that they did not appear to be fubftanttal Doule- we srdAr- 
Keepers in the Parich. And the Cate of Serle and Hantington, Mich. Oyertecrs, 
13 Geo. 1. Was Cited in Support of the Creeption. Me oblerved 
that they were (et forth tn the Appointment, to be Oenticnien 
living within the Pariſh, and to be appointed according to the 
Fon vf the Statute. Che Court thought neither of theſe ta 
be fufficient; accordingly the Rule was made ablolute. 


Law. and Law. 


R. Filmer came now to the Caule, and {iid that this was a vide antes 
Declaration Co long ago as this Term Cwelvemonth, that 390. 

the Defendant Had ftatd the Plaintiff's. Proceedings by an In— 
zuͤndion Will During all that Cime; and therctore he came with a 
perp bad Grace toaska Favour of the Court. Wut he ard he did 
apprehend that it was expzeſty agatutt the Rules of the Court to 
nive the Defendant Leave to withdraw his Plea, but upon pleading » 
rhe general Iſſue; fo2 chis Purpoſe be mentioned a Cale foie) u ag 
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ide ante 


Nil debet in Debt fo2 a Penalty, appeared to be a meer 
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Mich. 8 Geo. 1. Chat was a general Demurret to the Declara- 
tion in an Giien_of Covenant. Serjeant Glide moved there 
to withdraw the DOemurrer ; the Court refuled it, becauſe thep 
fait a general Demurrer was the fame as the general Iſſue. 
And accowing to his Motes of the Cale they faid farther, that 
if this had been a (pecial Plea, and the Defendant had moven 
to withdaw it, be muft babe pleaded the general Iſſue. 52. 
Fazakerly faid on the other Side, that he hoped the Rule Mout 
be made abfolute; be did agree that in an Aktion of Affumpfit 
the whele Werits of a Defendant’s Cale map come under 
the Piea of Non Affumpfit; and therefore in fuch Cale, when be 
moves to withdraw His Plea, it map be reafonable to require 
Him to plead Non Affumpfic, which is the general Iſſue. Wut 
In Adtions of Deht upon Bond, a great Part of the Werits 
of a Defendant's Cale cannot be given in Evidence on Non eft 
factum, whith is the meneral Iſſue. It is as much the AWeeite 
of fuch Defendant's Cale to thew a Perkormance of the Con: 
dition, an Excuſe for not performing tt, o2 ta plead other Mat- 
ter in Bar, as tt is to plead Non eft faétum. And therefore in 
fuch Cafes, he fubmitted it, tt might be reafonable for the 
Court to allowa greater Latitude. He ſaid he conceived too, 
that the Court had gone as far as this tn other Jnfances; 
fo2 this Purpoſe he repeated the Cale which be mentioned be- 
fore af Meard and Philips, Vide antea 3. and futther mentioned 
the Cale of Eades and Mafon, Vide antea 139. He ftated that Cale 
to be a Wetton to withdaw a Pilea, and ta plead Cender in 
Patt, and Non Affumpfit tn Part, in Lieu of it; and there the 

ourt allowed it, Che Chick Juttice fatd he thought tt would 
be Allowing too great a Latitude, to give Leave to the De- 
fendant to withdraw his Plea, but upon pleading the general 
Iſſue; and he never knew fuch Liberty given but upon thoſe 
Cerms, Judge Lee fain, as to the Cale of Meard and Philips, 
the Reafon for that might poſſibly be, becaule the ett DE 





E 
ſtake; but Here the Defendant has knowingly refted his He- 
fence upon one Watter, and therefore he thought it would be 
going too far to let him put tt upon another, unleſs upon the 
common Cerms of the general Fue. Fudge Page and Judge 
Probyn {aid that they never knew fuch Liberty given, but upon 
thofe Terms; accordingly the Rule was diſcharged. 


The King and Ellams. 


x Few Days ayo M2. Fazakerly moved fo2 a Cpecial Jury on 
the Part of the Defendant, in an Information in the Na⸗ 
ture Of ã Quo Warranto, which was granted againt pint for 
erercifing the Office of Alderman in the City of Chefter: Che 
Galidity of his Eletion depended upon this DQuettion, whether 
the Freemen of Chefter had not a Right to vote at the Clete 
tion of Alderman. Foꝛ this Reafon he laid he took tt for grant 
ed, that the Jury would not come out of the Citp of Cheſter 
but out of the County Palatine, and at large. It was quite: 
uncertain at pefent out of what Place it would conte, ee 
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the Information twas not ſettled. and therefore he prayed that 
a Rule might be made to thew Caute, why a (pectal Jury, Hould 
not be granted in this Caule, be the Furp to come out of what 
face tt would, 992. Abney came now to fheiw Caule upon this 
Rule, He fatd the Place which the Turp would come from 
in this Cafe would be the Conntp Palatine of Chefter. And 
He did concetoe the Court could not Direkt a fpecial Jury 
in ſuch Cate; there was no Peetence that they conid, before the 
Statute of 3G. 2.25. Chat Statute directs that tn all Criats 
at Nifi prius, a ſpecial Jury ſhall be granted at the Requelt of 
either Joarty, th fuch Wanner as (pectal Juries Have been and 
ate ufualiy ftruck upon Trials at Bar had tn the refpekive 
Courts. Before this Ait, nor even at this Day, no Peetence 
was there, that a Crial could be at War of a Caute of Action 
atifing tn any County palatine. Che Defign of this Az was 
not that there ould be a fpectal Jury at Nifi prius in anp Cale, 
but there there could be a Crial at Bar; and therefore it was 
manifettiy out of the Intention of the Ak, that there Mould be 
a fpecial Jury inthis Cale. Belides he obferved that. generat 
Mos in a Statute Hail not ertend ta Counties — 5 
‘and fo it appeared, that the Anderſtanding of the Latw-makers, 
was that Counties Palatine was not included to any Put 
pofe by this At; and for that Realon the Statute of 6 Geo. 2. 
35. Was made to ettend to them to fome Purpoſes. Wut that 
Statute extends only to Caules there in Bank; and therefore 
the petent Cafe was not within the Relief of the Statute neither. 
99. Fazakerly on the other Side (aid he did anree that this Cate 
- Was not within the Keliet of the fecond Statute, for the 
Reafon that has been mentioned, but conceived it was within 
the Kelief of the fir. Wefore this Statute he ſaid indecd 
this Court did not grant Cpectal Juries in any Trials at Nifi 
prius. ut the Court of Common leas and Erchequer did. 
And if thofe Courts had a Power of doing it; be conceived 
that this Court might habe Done fo likewiſe, though they 
DID HOt think proper to ule it. Che Court of Erchequer grant: 
ed ſpecial Furies in Trials of Nifi prius, before this Az, even in 
Iſſues tried tn Counties Palatine; for this Purpoſe he men- 
tioned the Cale of Sit George Warburton and Melon, in that 
Court, Hill. 4 Ann. Chere was-another Cale of Str Roger 
Moffon and Melon, a few Cerms after. And 992. Boorle obferved, 
that he had a Cale taken out of the Mates of Low Chief Baran’ 
Ward, Trin. 1711. Chat was Thruftour on the Demile of Duke 
Hamilton againſt Fleetwood. Chere a Wotton was mave for a 
Cpecial Jury in Ejectment in aw Jue to be tried in Chehhire. 
Chat Batter bore much Debate; but the Motion was at lat 
granted; and the Chiek Barow oblerves in his Mates, that 
many JP2ecedents were aid before the Court of the like Sort. 
Since the At M2. Fazakerly ſaid there was atpeciat Jury grant: 
edin that Court in the Cale of Bowes and Mountague, upon his 
Potion, in an Jue tried in the County Palatine of Durham. 
Chat Cale was Determined on DOevate, and wag Trin. 3 Geo. 2. 
Chere was afterwards the Cale of Orde aud Clare, Trin. 4° 
and the Cafe of Medkefe and Coke, Trin’ 6 and feveral other 
Eales that have been’ in that Coutts Che Chtek Tuttice ree 
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he thourht it certain, that the Court might grant a Special 
Turpin Caules at Nifi privs fince the At, thouah there could be 
no Crial at Bar ; to thts Purpoſe he mentioned the Cale cf 
the City of London and other jolaces which Furies are not 
ablined to come aut of. He obferved likewiſe, that though 
Pꝛoceſs Does not Iie ta Sheriffs tn Counties Palatine, yet this 
Court may make Rules upon them, and map certainty puntth 
them. He laid He could Cee nd Reaton, why the Ceurt could 
not inake a Rule fince the At upon the Sheriff of the Coun— 
ty Palatine of Chefter to attend with the Freeholders Books 
befere the Wafer of the King's Wench Office in this Ceurt, 
e(peetaliy upon the Cates cited out of the Court of Exche— 
quer; cece wingly the Court made the Rule ablolute, Vide 
the next Cate. 


Anonymus. 


S ſoon as the Botion tn the lat Cafe was made 99). Williams 

moved fo2 a Rule upon the Cotwn-Clerk of Chefter to at- 
tend with the Charter of 37 Car. 2. at the Crial, becaule tt rag 
rot inralicd anda Copy of it would not be Evidence. 2, 
Strange Cn the other Side (aid, that the Proſecutor had area: 
Dy obtained a Rule for Inſpeäton of all publick Weoks, Pa— 
pers and Records relating to this Corporation and for taking 
Coptes cf them, fo that the prelent Rule ve Cubmitted tt wig 
unnecefarp. Che Court however was of another Opinion, se. 
cordingiy granted the Wotion, 


Anonymus. 


fecond Cer- 
tiorari will 


lie,or not, in lief Of the JIo02 tn the Pariſh of Sct. Chad in that City. he 


How far a Ms Strange moved to Cuperfede a Certiorari granted to the 


Court may 


beafirmed, to ſhew Caule at that Cime, why the Order of Fufiices made 
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zuſtiky it. He {aid they had an Affidavit from the Clerk of the 
Peace, that the Adjournment was in Fat made, thounh he omit: 
ted to fet it forth inthe Return, And he could fee no Keaton 
why a fecond Certiorari ſhould not be granted in Afirmance of 
the Poceedings in a Sellions, as well as tn any other Court. 
And he temembered the Court had granted the like Wotion in 
Juffances of this Sort before. He faid this was done in the 
Cale of the Parif of Paulfwalden and Hihilton in the County 
of Hartford, Eaft. 13 Geo. 1. and the fame was Done in the Cafe 
of The King and The Inhabitants of Hetton, the Cerm followin. 
De (aid he would not affirm that the twa Certiorari’s were grant⸗ 
ed in another Cerm, but he was certain of this, that they 
Were granted. Che Chief Fuftice ſaid he did not think tt mate⸗ 
tial, whether they were ranted in thofe Inftances tn another 
Cerm Rae accordingly the Court refuled to diſcharge the 
pretent Rule, and toon after 95, Hollins moved that the Re— 
turn to this fecond Certiorari might be filed, which was done 
accordingly. 


Burdus and Hoſier. 


M3 Abney came now to thew Caufle, and faid, that if this vide antea 
had been the fecond Adion upon the Judgment, he Hould 3%. 
have agreed the Defendant would Have been diſcharged upon 
Common Cail; but ag it ts onlp the firft, he conceived that 
Special Bail was duc. Foz this Purpoſe he mentioned the 

Cale Of Townfend and Mafon, 1724, there Judge Raymond re« 

fuled to difcharge a Oefendant at bis Chambers upon Common 

Bail under the fame Circumftances. Che Court was of the 

fame Opinion ; accodingly the Rule was difcharged. 


Wells and Kitchenham. 


R. Strange came now to offer big Reafons why the Amend- vide ancea 

§ ment could not. be; but believed it was too late in the 38% 
Evening to go into this Matter now. Che Chiet Juſtice ſaid 

that be was not a Peer at the Cime this Crit was {ued out, 

but Sit Philip York, Knt. and the Writ by which he was 

made Chief Juſtice by that Mame, was inrolled tn this 

Court. Foꝛ which Realon be inclined to think that_the Amend- 

ment of the pefent Cefte might be made by the Writ. Dow- 

ever the Rule was tnlarged. 


Chance againf# Dod and others. 


pee bal Ejectment for Lands, part Freehold and part Co: whar thall 
Affi fes. 


faid that fuch a Wook Has conftantip been allowed tn Cvt- Estate. 
Vor. II. gL Dence 
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pence at the Aflifes for the Counties of Norfolk and Suifolk ta 
prove Admiſſions and Surrenders of Copyhold Cftates lying in 
thefe Counties. Wut 2. Baron Carter, that tried this Caufe, 


‘was of Dpinion, that this Book was no Evidence. Che Roll 


How far the 
Minutes of 

the Proceed- 
ings of a 

Court fhall | 
not beallow- 
ed to beread 
in Evidence. 


he fain ought to have been upon Parchment, and in Stritnels 
{hould have been inthe Form of Rolls made upin the Courts a- 
veve: but tl the prelent Admiſſion had been entered tha Parchment 
Book he Hould have allowed it for Evidence. He (aid He did agrec, 
that inatate Cate the Chief Baron and two of the ether Barons 
were of Dpinion, that (uch Paper-Book wags good Evidence; 
but at that Cime he declared his Dpinten ta the contrary, 
ane of this Opinion he ſtill continucd, | 992. Procter thei p20: 
duced a Copp of this Admiffion as Evidence of tt, whith the 
Judge allowed, and faid tf had often been fo. Hz, Procter then 
went on to prove that the Party made a Surrender of theſe 
Lands to the Gle of his CCull, and for this Purpofe produced a 
Paper-CUriting tettifping fuch Surrender made unto the Low 
of the Wangr figned by Himlcll; and to prove this Sarrender 
taken the JPlatntiff’s Attorney ſwore that it was figned by the 
DHand-Cariting of the Loyd himlcif, which the Judge allowen 
to be goon Evidence, though 2. Clark fubmitted tt, that the 
Zod of the Manor ought to Have been here to have proven 
it. 992. Clark farther objeted, that this Surrender ought te 
Have been prefented at the nert Court, but this the Judge 
thought not to be neceflary, as it is tn the Cuſtody of the 
Low Himfelf, and taken by Him atterwards at the fame Alliſes 
at Bury tn the Cale of Street anD Roper, which twas an Cyeit- 
ment for Copyhold Lands. 992, Prime objected that na Evidence 
could be given to prove thefe Lands ta be Copphold, but the 
Rolis themfeives ; but the Judge was of a Different Opinion. 
GJ paper Book was then produced in Evidence of an Aomitlion, 
which was not allowed; but a Parchment Book of the Ad⸗ 
miftion the Judge did allow, 


Pitcher and Rinter. 


Thetford 1S at Attion fo2 a malictous Polecution bꝛought 
Affifes. again the Defendant fo2 indiding a Bait fez 
foxibly taking away bis Ooons without a legal Authority, 


the Dlaintif to juttity Dis having Authority, produced the Aadr- 


nutes of a Judgment tutheCourt-Waron, and likewile a Gat- 
rant fo. Execution made upen it; but the Judge was of Opini⸗ 
‘on, that the Judgment ought to pave been Daten up, and that 
the Winutes were not Evidence of it. Accowingly the Plain⸗ 
tiff was nentuited; though Serjeant Urlyn fubmitted it, that 
2 Mod. 306. is Contrary ta the Judge's. Opinion. 


4 | — bis ag oh : . Archer 


4 
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Archer and Franklin. 


Thetford Ft Crefpats for breaking the Plaintiff's Moule and vow far an 
Affifes. faife Jmprifonment, the Defendant pleaded that a Officer may 
Capias ad refpondendum was fucd out again the Plaintiff, and juttity under 
a Carrant made out ta the Oefendant as Batliff thereupon ; ¢,22"* 
he came to the Plaintiff's boule and found the Dutwara 
Dooꝛ open, and upon that he entered, and came to an Inward 

Dooꝛ of a Chamber, wherein the Plaintiff was, which inward 
Door was Hut; upon which be requefted the Plaintiff ta open 
the Doo, but on his retulingy to Do fo he broke it open and 
atreffed the Plaintiff by Cittue of the fame Tarrant. Jn E— 
vidence to ſupport this Plea the Defendant produced this CUar- 
rant ; but His Attorney stoned that it was a blank one, and 
he filled tt up; but notwithſtanding this the Judge was of D- 
pain that the Warrant was legal; and in the Cale of an In— 

tment of Murder tricd before 992. Baron Lovel he obferved 
that Judge was of the fame Dpinton, Che Defendant then 
Wet ol tO prove the ather Part of his Tuftification, but ve- 
caule he fatled tn pzoving the Bequeſt the Judge direzed a 
Clerdig to be forthe Plaiñtiff. 


Evererd and Cob. 


Bury Afifes | N Crover fo2 a Ship the Judge would not al- vow far the 
low Cytdence tou be given of the DefenDant’s ta- Lordof a 

king the Cables, Rigging o2 Cackle, as it was net ſpecially Manor may 

fet forty in the Declaration, aud in order to juttify the Caking wy, o- 

of the Ship the Oefendant proved that he was ftranded on inga Ship fos 

part of the Wano2 of Southwold; Nobody was then on board saivace. 

yer, upon which be then Doarded himſelf, thereupon detained 

ber as Bailiff ta Str Charles Bloyce who was intitled to all 

CQreck and Salvage tn the Manor of Southwold as Lov af 

this Bano... Che Judge thought this a Matter of two great 

Difficulty to be Determined at Nifi prius, accordingly a Cerdit 

was given fo2 the Plaintiff, fubset to his Loroſhip's Opinion. 


Knipe and Payman. 


Bury Alize Crelpats again the Defendant, for driving a when an dAc- 
; Diſtrefs of Cattle, and impounding them abae tion is 

thee Wiles from the Place fram which they were taken, the brovshrupen 
Plaintiff Declared upon a Statute made the rach Of November i oF pp. & M. 
the firft Pear of Philip and Mary. Co this Declaration the Defer retacing to 
dant pleaded Not guilty; and on Evidence, Serjeant Urlyn (ub- Diſtregen 
mitted it, that the jPlaintife ought to prove that the Statute was vrs hall be 
made on the Day mentioned tn the Declaration; but the WudGwe oo54 ecia- 
was of another Dpinion, and (aid, that if the Bekendant in 
objected, that the Statute was mifcecited, tt was ih 7 fach AGion. 
Gin. upon 
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upon Him to ſhew that it was fo. Che Serjeant then fais 
that he was ready to fhe by the p2tnted Golume of the Sta— 
tutes, that this Joarliament was held on the 11th of November, 
and not on the 12th; upon which Mz. Clerk produced a Copp of 
this At of Parliament from the Recods of the Cower, wherein 
it appeared, that the Oay mentioned tn the Declaration was 
te tight one; accordingly a Cerdié was given for the Plain— 
iff. 


The King againf# Blumfield and others. 


When two” Bury gama BP an Indickment for a Battery, 992. Procter Cub- 
caries A mitted it, that one of the Defendants ſhould be 
sreindig. &@ food THitnefs fo2 the other, in as much as na Evidence 
ment,howfar was Niven anaint him, but the Judne was of another Dpt- 
cng fe nant a8 Wel 95 —— 
AE eT ALEUR i i 3 i 

good Witness — ————— me — — ee 4 pla 
orwith- | $9. Lloyd fi at He ircumſtances of Aggravation 
eating no Lege ys be Mt ee Aa LL ae od bere, as to 
Evidence ishe laid before the Court above by Affidavits, when they are 
* asainſt fetting the Fine. But the Judge ſaid theſe Circumfances would 
* be proper to come from bis Report; accordingly theſe Circum: 


ſtances were entred into. 


The King againf? Malet and others. 


How fara Bury Affizes. Or five Informations in the Mature of a Quo 
— Warranto, agatuſt ſeveral Defendants, for ever- 
afuficiene ciſing the Dffices of Capital Burgeſſes in the Borough of Or- 
Inhabitanr, ford, there were four flues joined in each of them; Firft, that 
or nor, in the Oefendants were not Jnhabitants at the Cime they were 
order to be chaten, which the Charter requires they ould be. Secondly, 
being chofen {Hat Robert Duffin who prelided at their Cletion, was not Daya. 
a Member of Chitdly, that the Oefendants were not duly elexed. And laſt— 
a Corpora- pp, that they did not take the Oaths proper on ſuch Occafion. 
tion, in Evidence on the firft Jue, the Countel for Malet, one of 
the Oefendants pooved that he was born in the Cown, that 

he ferved an Apprenticehhip with his Father, and lived a Jour- 

nyman with him ever fince. On the other Side we ſubmitted 

It, that this was not Cufficient to make the Oefendant an In— 
habitant. Co make him fo, he ought to have been a Doute- 

keeper; and fo2 this Purpoſe FJ cited 2 Inft. 703. Che Judge 

iikewite Declared bis Dpinien, that to make the Defendants In— 
habitants within the Intent of the Charter, they not onty ought 

tO have been Moule-keepers, but even to have payed Scot and 

Lot to the Pooz; accordingly the Judge dire&ed the Fury ta 

find a Cerdtit again thee of the Detendants, for their not 

being able to prove fuch an Jnhabitancy. Jn two other of the 
Informations the Defendants Counlel were able to prove ſuch 

an Inhabitancy; upon which they went on to prove their ſecond 

Iſſue, that Robert Duftin Was Wapor at the Cime he prefiden, 

4 and 
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and fubmitted it, that the proving bim to be fo de facto, 
would be fufficient; but the Judge was of a different Opinion, 
and ſaid that they muff probe Him in all Relpets ta be Mayor 
de jure; and fo2 this Putpoſe direited Chem to Hhew that he had 
taken the Daths ta the Government duly, according to the Sta- 
tute; but when the Defendants. Counfel proceeded in the 
‘root of that, it appeared that the Seflions Held for the Borough 
wherein he took thele Daths, were not held at the Time limit: 
ed bp the Charter; accowingly a Cerdit went for the King on 
thefe two Informations, as well as the others. 





Vot. II. 5 M Term. 
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How far an 
Information 
fhall be 
granted, or 
not, againft 
Juftices of 
Peace for 
making an 
unequal 

ate. 


How far a 
Mandamus 
will lie to 
require an 
Officer to do 
an A& which 
a Statute di- 
refs, 


Term. Pafch. 


7 Geo, II. 1734. 





Anonymus. 


R. Strange moved for an Infoꝛmation againſt the 
GTuftices of the Cown of Shrewsbury, f02 making arn 
tnequal Rate fo partial and cozupt purpotes, 
L and the Court made a Rule to thew Caule, Vide 


poftea. 


The King and The Jultices of the Peace of the County of 
Surry. 


R. Strange came to ſhew Cauſe, why a Rule ſhould not 

be made abfolute fo2 granting a Mandamus to the Ju— 
flices of the County of Surry requiring them to direz the 
Cicrk of the Peace to align over the Cffeis of Anne Robinfon 
to Richard Metcalf, in JPurfuante of the Statute of 2 Geo. 2. 
22, He fatd, be thould not diſpute but this Court map grant 
a Mandamus to att inferio Jurisdiction to put in Crecution the 
Powers they are intrufted with ; and therefore if the prefent 
Rule had been payed — a Mandamus to the Juſtices, requiring 
them to oder the Clerk of the Peace to make an Afinument 
of the Effeds of Anne Robinfon to one of her Creditors gene— 
rally in Purtuance of the Ad, be ſhould not have oppoted its be⸗ 
ing made abiolute ; but a {pecial Mandamus, as this ts, to make 
an Aflignment to one patticular Credit: by Name, he be- 
licued was Neder granted. 92. Wynn argued on the other 
Side, and ſaid that the Court fas granted Mandamoffes to re- 
cetve the Appeal of a particular Perſon, and in the fate Cafe 
of 1020 Suffolk thep did grant a Mandamus fo2 Letters 
of Aaminiftration to be made out to Him bp ame, and fo 
the like Purpoſe he mentioned Ven. 184. be obſerved liketwile in 
the prefent Cale, that the Alignment could not properly be 
made to any one but Richard Metcalf, f02 Anne Robinfon had but 
five Crevitozs belies Metcalf, four of them are aad a 

I e 
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ell as herſelf. Sir William Jolliff is the fifth, and he has had the 
potion of her Effects for a long Cimettonether, even before 
Her Impeiſonment, fo chat he was not a proper Perfon to have 
the Afinnment made to him neither. He fad he had the Aff— 
davits of ſeveral Perſons, that Richard Metcalf was a Cre- 
Bito2, and the other Gide Had not one Affidavit to the contra: 
ry, though be owned thep oid not allow him to be fo. Che 
Chief Juttice fad, that he thought their not Owning it wag 
of tt ſelf fufficient to prevent a Mandamus going in this par- 
ticular Manner, And as to the Cale of Low Suffolk, he re- 
membered the Reafon why that Mandamus was granted fo, tt 
was becaule tt Was ouned on both Sides, that he was the 
proper Perſon to whom it ought ta be granted ; accodingly the 
Court refuted making the Rule ablolute in this Wanner, but 
ainended it and made tt to be, that a Mandamus fijouid no 
to the Juftices, requiring them to ower the Cierk of the 
Peace to make an Aiinnment of the Cffeis of Anne Ro- 
unten * one of ber Creditors generally in Purſuance of the 
atute. 








Hancock: and Duboys. 


HE Defendant was ferved with a Copy of a Procefs by the when aPer- 

Mame of Duboys. And the Plaintiff filed an Appearance fn is texved 
fo2 him by that Mame tn PBurfuance of the tate At, and fince ween 
‘that figned Indgment again Him for want of a Plea, where: py a wrong 
as bis Mame was Davoys And not Duboys. Apon which G52. Name, how 
Draper moved that the Judgment might be fet aſide; but the far no Ad- 
Court was of another Option. Chey ſaid betare this Ad tt ventsse ceo 
was certain, that if a Defendant's Mame had been miſtaken 
in the }Procels, which he was ſerved with, no Advantage could prea of Mit 
Habe been taken of it, but by a Plea of Mifnomer. Chey nomer. 
theught this was the fame Ching under this Statute; ac- 
cordingly refuled the Motion. 


Anonymus. 


OTION Was made for a Certiorari to remove up an AE How far an 

feffinent of @ Doo Rate made o2iginally at the Del: Afſeſſent 
fions. Che Countel fain that he conceived that this mas of a Hote 
not like the Cale of Utoxeter, Vide antea 198. for there the >}, °° 
Gficfiment was made by two Juſtices. and if the Certiorari oy or nor, 
had been granted the Appeal of the Parties would Have_been” ” 
taken away, accowingly a Rule was made to them Canute, 
Vide poftea. 


The 
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The King and Gibfon. 


When a De- N Motion to fet alide a Gerdict in an Indictment of Forgery. 
—— 2. Strange objected that the Defendant ought to be preſeñt 
co indie. in Court; he fai he did agree in the Cale of a Cpectal Geraie 
ment, how this is not neceffarp, becaule there the Defendant is not found 
far be hall guilty; aud of that Opinion the Court was inthe Cale of The 
not beallow- King and Hays, Vol. 1. 166. but tn the Cafe of a Motion to fet aſide 
lowed to a Cerdid, he muft be prefent equally as tn Dotions in Arrett 
Mouon re. of Judgment; becaule a Jury bath found Dim pullty of the 
lating tothe fait. $32. Marth on the other Side Cubmitted it, that this 
Proceedings, (ale Was Diftinguifhatie from that of Arreft of Judgment; 
wnlefsheis put ſaid be would {ook tnta the Cales, and move this Watter 
prefenrin arain. Che nert Day the Chief Futtice faiv that he had him- 
P felf found two o2 thee Cates upon this Dead, where the 
Court had been of Opinion, upon Oebate, chat the Defendant 
muft be prefent in thefe Wotions, as well as in thole in Arrett 
of Judgment; fo2 this urpole he mentioned the Cale of The 
King againft Lunt and Woamwelh, Mich. 7 Will. and that of The 
Queen ũnd Rickbath, Pafch. 12 Ann. hoth in Joint; and the Court 

was of the fame Opinion. Vide poftea. 


Burtlet and Smith. 


—— R. Abney came to thew Cauſe, why an Attachment ſhouſd 
ral Arbitra- not go agatnt the Oefendant, fo2 not perfoxming an Q- 
tors are ap- (yard made the 22d of January laff. Chere were twa Dbjec- 
pointed, how tigng that he made ta it; the firft was, that one of the Arbi— 
far an Averd trators bad no Hotice given him of the Weeting, when this 
by fome of award, was made, Che fecond, that the Arbitrators had 
them with- mave their Award before upon the roth. As to the firft, be din 
out giving agree that the Reference was made to thee of the Arbitra- 
Notice tothe tors, oꝛ two of them, but in all fuch Cafes every one of the 
Arbitrators mutt have Motice of the Weeting, which in this 
Cale one of them had not. As to the {econd, he did agree that 
the Award was not fealed noe Stamped till the 22d, but was 
figned on the roth, which makes it a compleat Award; and on 
the 22d, Aiterations were made in it. Che Countel on the 
other Side (ald, that the Arbitrators had Motice on the roth, anv 
then one of them declared he would not meet any moze; for 
which Realon they concetved that na farther Motice was requi- 
fite. Chev oblerved farther, that though there was a Paper— 
writing figned on the roth, pet that was never Deltvered by the 
Arbitrators till after the 22d ; and therefore till then theycouid not 
be (aid to have erecuted theit Authorzity. Che Court were of 
Opinion that both the Crceptions were anlwered; accordingly 
the Rule was mave ablolute. 


I Baycroft 
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Baycroft and Lifter. 


HE Defendant had been arretted in the MarhalfeaCourt with When.s Cer- 

a MArit for 8 | and bad been Held to Bail for that Sum; but pers Corpus 
the Plaint was entred only fo2 5 1. and on Certiorari, the Dfficer has ifued in 
returned that the Caufe of Ackion was foz no moe; upas order tore- 
which on 92. Agar’s Wotton the Court made a Rule, that the aoe we Ve 
Precipe and Bail-Band thould be produced, that the Plaintifi’s [pcerdins® 
Attouep ould anfwer the Watters of the Atidavit, and that rior Court, 
all Proceedings in the mean Cime thould ſtay. Vide poftea. how far the 


fuperior 
Court will rectify the Proceedings below. 


' Harris qui tam and Reney. 


Ty Debt upon the Statute of 15 Car. 2. 8. there was no Afh- ee — 
davit made, that the Caule of Adion accrucd within Pear oo Pe 
before the Commenttiy the Suit, which Serjeant Wright {ub- Jac. 1. c.4. 
mitted tt ought to have been by the Statute of 21 Jac. x. 4. whichdirests 
and therefore he moved that the Proceedings might be flayed, that the Par- 
He (aid, in the Cale of Hotel qui tam and Beck, this Point was ———— 
not fully examined into; but went off by Confent; and there- gag an age 
fore he prayed a Rule to thew Caule, which the Court accord: davicthachis 
ingly made, Vide poftea. Caufe * Ac- 
tion arole 
within a Year before the Commencing of the Suit, hall extend, or not, to A@ions brought upon 
fubfequent penal Statutes. 


The Parifh of ‘Thatcham and The Parifh of Bucklebury. 

‘i The Con- 
‘AN Dover of Seſſions removed up by Certiorari being now *rusion up- 
A confirmed by this Court, 992, Emmet moved for Coſts up- oF tat Pare 
on the Stattite of 5 Geo. 2. which the Court upon fome Con. os s\Geoa, 
fideration gave, though at firit the Chie Juſtice fomething which gives 
Doubted. «> CoftsinCafes 

of Orders 

* made upon 


The, King and Helfop. ~ Appeal, 


My Filmer took thee Exceptions to an Der of Baſtardy; pow far an 
Firſt, that oue of the Juftices id not appear to be OF Che order of Ba- 
Quorum. Secondiy, that it was onlp ſaid in the Recital that tardy maii 
the Child was bon tn the Pari}, and not in the Adjudication, be = to be 
to fupport which Crception he cited the Cale of The King and PRep ate 
Godfrey, Trin. 12 Geo. 1. Thirdly, that the Juſtices have owered the Form 
the Detendant to give Security to the Pariſh; accordingly a of ir. 
Rule was made ta thew Caule, Vide pottea. 


Toe ie sN Anonymus. 


Sei ep a) in orn aaa aia 
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Anony mus. 
How far in Te Crover, the Defendant had pleaded that he made no Con- 
Trover the [ erfion of the Goods of the Plaintitt and this Caute paving 


can plead COME ON to be tried before the Chief Juftice, he was of Opinton 

but wo Sorts that the Defendant Had admitted a Property in the Plaintiff, 

of Pleasin qnuthereupon there was no Defence; upon which 92. Strange 

. Bar; name- nowy moved for a new Crial, and that the Defendant might have 

Wy, Not |, Libeety to plead-de novo, by Reafon that this was a meer Wt- 

2.2 ftakein the Pleading. Che Chief Juſtice fatdit has been often 

Held that there are but two Pleas in Crover, Wot guilty, 

and a Relesle; and therefore the prefent Wanner of pleading 

was owing to a Wiftake; accordingly a Rule was made to 

fhew Caule, why a new Crial Mould not be granted; but the 

Court fatd the other Part of the Motion, with Regard ta 
pleading de novo, muft be made afterwards, 


Rennick and Jones. 


How fara Chance. aoe Rennick, the JPlaintifi's Bother, had an Eſtate 
cacao left Him of 25 1. per Annum, when he twas verp poung 
direSedon'y and went to School with the Defendant who taught him CAriting 
Security for ANU Latin, and {upplied Him with all Meceffaries. Afterwards 
the Money the Defendant put him out an Apprentice, which coſt Him 40 I. 
which was _ but never received any Chingy for his Crouble; foon after the 
bone dead Time that he came of Age he fell tl of a Confumption, anv 
* - returned to the Defendant’s Houle as a Giſitoꝛ. Ahile he was 
there, the Account was made up between the Defendant and 

Him, and a Ballance of 160 |. found due to the Defendant, fo2 

Which a Bond was given, and within a Dap 02 two after he was 
pertuaded to make a Deed to the Defendant, by which be gave 

Dim all his Eftate in Fee-fimple;, this Oecd was fatd to be 

made in Confideration of_200 1. and for divers other good Con- 
fiderations, whereas the Debt of 1601. was the only valuable 
Conideration. Cpon this a Bill was bought to fet this 

Deed afide. This Caule was heard betore the Wafter of the 

Rolls, and he decreed accordingiy. And now upon an Ap- 

peal the Chancellor. was of the fame Dpinion, and_ this 

fo2 two Realons; Firt, becaule the Recital of the Confi- 

Detation was falfe in ittelf. Secondly, Wecaule he had re- 

ferved no Eſtate to himlelf during his Life, and therefore 

ae bat the Deed fhoula ftand for a Security only of 

€ 100i. 


~ 


Anonymus. 
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Anonymus. 


OTION was made to fet aſide a Trial had at Huntington How far it l 
Afifes, for that the Defendant lived above forty Miles reaifte, oF 
fram the lace tere the Crial was, and pet that there wag not 100.7" 14 
foutteen Days Rotice given. Che Chief Juttice fatd that uch be fourreen 
Notice of Crial is only requifite to be given where the Caule Days for No- 
is tried tt London 92 Middlefex, and the Defendant lives at tice of Trial. 
i giecly Diftance from that Place; accordingly the Wotion 
t + 


Blagrave and Hupkins, 


N the Declatation delivered, there wanted Pledges, for which How far the 

Caule the Defendant demurred; and the Plaintiff demanded Court will 
Oyer of the Will, on which Pledges were entered, and then Sree Per 
joined in Oemurret. Wotion was now wade, that the Paper qoua be 


Book might be made agreeable to the Declaration Delivered; made agree- 


and the Wotion tas granted. able to the 
Declaration 
delivered. 
Anonymus. 


i a Suit by Bill bꝛought againſt the Oefendant as Attorney, How far the 
be pleaded that he was one of the Clerks of 952. Ventris, and —— vals? 
DID not traverle that he was an Attorney; but verified his Plea Py A A 
by Afidavit. Wotion was now made to fet this Plea alides parcment. 
Fir, becaule being Clerk to 992. Ventris, and Attorney of the 

Court is the fame Ching. Sccondly, vecaule he did not 
conclude bis Plea with a Craverfe. Co the firft of thele 
Watters, the Chie€ Fuftice fatd that a Perſon might be Clerk 

to 99). Ventris, and not Attognep of the Court; to the fecond he 

fain, that might be a Caule foz demurring to the Plea, but not 

fo2 fetting it aſide; accodingly the Wotton was refuted. 


Price and Ginkins. 


Ms Strange moved that an Cnder-Sherif— might anſwer the vow far the 
Watters of an Affidavit for granting a Repledin upon a Court will 
Diftrefs after the five Days were ecpired appointed by the Stat. rr — 
of Ann. 8. 14. for taking infuficient Sureties on the Replevin, and pe sherig 
likewile fo ſuftering the Plaintiff's Attogney to fit AS Judge in tt. Malt antwer 
Gut the Court thought neither of thele Cauſes ſuffictent tO che Matter 
grant the Wotion. Co the firft they faid, a Replevin map be of an Afida- 
granted at any Cime before Sale. Co the fecond, that the p> — 
Taking Sureties was only fo2 the Under⸗Sheriſt's own Jndem- conoisine 
nity. Ca the third, that he ought not to anfwer criminallp £02 made againt 
the Jolaintife’s Attorney ating ayaintt his Duty. Dowever the him, relating 
Court made a Rule upon the Plaintiff's Attogney, that he Mould to* Reple- 
anfwer the Watters of the Afidavit, — bg 

1 
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Vide antea 


Williams and Brown. 


HIS Matter coming on again in the Paper, the Sub- 

ffance of the Cafe appeared to be tn the Manuer following, 
Thomas Spead habing two Daughters by Different Centers, Me- 
hethobel and Martha, deviſed a Woietp af bis Lands toa certain 
Cruftces and their Deirs, tn Cruſt foꝛ Mehethobel fo? Life, and 
after fer Deceaſe To the Ule of all and every Child and Children 
both Male and Female born and to be born of the Body of the faid Afe- 
hethubel, equally to be divided between them, and to the Heirs of their 
refpective Bodies lawfully to be begotten, and for want of fuch Heirs 
then to the Ufe of the Children of Martha. . Che other Wotetp of 
pig Lands be deviſed to the fame Cruftees, in Cruft fo the 
rating a Cerm for the Benefit of Marcha fo2 Life, far her fole 
and feparate Gfe, until her Husband Thomas Golney Mould fet: 
tle 1001. per Ann. £02 eferp 10001. he received as Fortune with 
Her, on her fo Life, the Remainder to the Children of theit 
tino Wodies begotten, with CUords of crofs Remainders, o2 
fuch ag were to the like Cffe&. And tn cafe uch Settlement 
fhould be fo made, then he limited the Truſt of tits Cerm ta 
be to Thomas Golney £02 Life, the Remainder to Martha fo2 Life, 
the Remainder of the Cerm to attend the Inheritance; anv 
then be deviſed the Inheritance of this Wotety ta the Chil— 


Den of Martha, exattly th the fame Wanner as he had veviten. 


tie other Wotety ta the Children of Mehethobel; and tn De- 
fault. of {uch Iſtie of the Wotyp of Martha, then he deviſed 
the fame to the Children of Mehethobel ; the Rematnder 
of both Woietics to His own right Deits. After the Death 
of the Cettatoz, Mehethobel Had tho Daughters, one of which 
married Spead; the other that marricd Smith. Martha Had leven 
ChHilden, theee of which vied, and Thorp married one of the 
ſurviving Daughters. Mehethobel Died, one of her Daurhters 
Chat matricd Spead died, and upon her Death Thorp entered inta 
a Quarter-Part of the Lands belonging to that Spead, who was 
the Daughter of Mchethobel. Cipon which Smith boought an Ejeet: 
ment again him, inſiſting that he was tntiticd to it in the 
Right of bis Mitte by CKiap of crofs Remainder. Serjeant 
Birch argued cn the Part of the Plaintiff, and fo Authogitp 
Cited 4 Leon. 14. Ven. 224. but moze particularly relicd upon 
the Cafe tn 2Cro.655. Serjeant Wright argued on the other 
Side, and for Authority cited Bro. ‘Tit. Devife 38. Dyer 303. 
and Sit Thomas Jones 79. Che Chief Juſtice fad, that he did 
own the Authoties in the Books were pretty firony, that 
thete crofs Remainders thould not be admitten, untets the 
Intent of the Cefiato, platuiy appears in Favour of them; 
and therefore he din agree, that if there were no particular 
Circumitance tn the poefent Devife, but only the common 
CUl00s and for want of fuch Ifue, a trols Remainder could not 
be allowed of, But tn the preſent Cale he thoughtit a Cir- 
cumftance by- no Means to be Vilrenarden, that the Ceftatay’s 
Oaughters were by two Clenters, and therefore he coula not be 
{uppoled taintend, that one ef the Genters ſhould be any 56 

I ene: 
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benefited by the Cffate given to the other till all the Childen 
arifing from that Genter were dead. Co this Purpoſe he ob- 
ferved the Cows of the Cdl were To all and every the Child 
and Children. We obferved likewile that the Fak was that Mehe- 
thobel had but twa Childen, therefore though for Argument 
fake it might be admitted to be a Doubt, tf there were mare 
Children, pet as there happens not to have been moe, tie 
Cate feems much the fronger. And under this Circumftance 
it ſeems ta agree With what ts admitted by the Judges in 2 Cro. 
before cited. He obferved likewiſe, that in that Cale there were 
thee diſtinct Deules feparately deviled to thee diſtinct Chet 
Ren; Difficuities therefore there might well arife, tf the Chil— 
Den Mould take by Tap of crofs Remainder tn what Wanner 
they Mould take. Here there can be no Difficulties of that Sort; 
for if crofs Remainders ſhould be allowed, undoubtediy the 
Children will take the crofs Remainders as they took the fir 
Intereſt. De fatd likewile ik the Judges could take Notice 
gow the Cruft would be conftrucd in thts Cale in a Court 
of Equity, that would much confirm this Opinton : for there 
undoubtedly there are to be crofs Remainders. Wut of that 
likewife be owned be a good Deal doubted; and fo this 
Purpoſe mentioned the Cale of Papilion and Boyce, lately in 
the Court of Chancery. Chere Lands were deviled to one 
fo2 Life, Remainder to Cruftees to prelerbve contingent Re- 
mainters, Wemetndecr to the Deirs of his Wody lawfully 
begotten. And itkewife by the fame CUill a Sum of Wenep 
was Devifen to be (ald cut in the Purchaſe cf Land to be 
fettied to the fame Eſes. Jn a Weil boounhe to have this 
Land and Money fettled tn frit Settiement, and that the 
Deviſee auit be only Cenant for Life, with Rematnoer to 
pis firft and other Sons tn Cail-Wale, the Walter of the Rolls 
was of Dpinisit that the Lands ſhould be decreed fo, as well 
as the Money Hould. CGpon a Rehearing the late Chancellor 
was of the fame Dpinien as to the Money, but not as to the 
Land; and the Chief Juftice inclineö to be of the fame Opi— 
nion with the Chanceilor. However He fad, upon the Whole, 
His prefent Choughts were, that the crofs Remainder ounht to 
be admitted in the prefent Cale ; but fo the Dificuity the 
Watter flood over. Vide poftea. 


The King againf? Tyrer and others. 


How far the 


HE Defendants had demurred to an Infomation in the Come wl 

Hature of a Quo Warranto, and now 992. Strange moved Leave that 
that they might viſhdraw it, being willing that the Proſecu- the Party 
to2 fhouid fign bis Judgment, Bur the Court {aid this could may with- 
not be Done without Confent ; accordingly refuled the WBetion. he" 


Demurrer. 


Vo. II. 59 The 
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The King and Gibfon. 


Vide antea GS! NCE this Matter came en before, the Cefendart han 
fin been committed by the Court, and nowuponits camtur cu 
again ft was not thought neceflarpy that je hhould be breught up 
bp the Warthat, for his being tn Cuftcdp was aid to be fefies- 
ent ; though this is otherwiſe in Capital Offences, fo2 there che 
Prifoner muft always be at the War. Mow BWoticn was 
niade for a new Crial_ upon the following Creeption. Che 
Indickment charged the Lefentant with ferstny a Mote, pur- 
porting to be a Mete under the Mand of Ladp Margaret Me- 
cartney, whereby fhe acknowledged herfelf to be indebted to the 
Dekendant fo tivers Sums of Money, which the had borrow— 
cd and recetued of him, for other Sums which he had patd on 
Hee Account, and likewiſe fo. Money pai ve htm for Goods 
to her Gle, which Sums amounted tn the Cihele to 2211. 12s, 
and then the Anditment fet forth the Note in hee verba. Wut 
the Defendant's Counlel inſiſted that the Purport of the mote 
was not Duly fet forth; fo2 by the Purport of it the Guods 
that are mentioned are fat ta have been bought of athers bp 
the Defendant for the Aſe of the Lady ; but tn the Mote ttfelf 
they are fatd te be delivered by the Defendant to the Ladp, and 
that might either be by the Defendant's Selitny of thoſe Goods 


2 bp bts Buying them fo2 ber. Wut the Court declared their’ 


Ovinion ta be, that this Gartante was not made cut; becaufe 
if Dees not appear bp the ote but the Goods delivered mighe 
be bought for per by the Defendant. Wut even fuppofing tt ta 
be a Giartance, the Chief Juftice, Judge Page and Judge Probyn, 
feverallp Deciared their Opinions, that tt would fignify nothing; 
fo2 as the Mote ts fet forth in hec verba the Declaring the {ur- 
pert of itis only to be confidered the Senfe which the Oyand 
tury bap OF it; accowingly fo2 thefe Reafons the Wation was 
refufed. 


Bridgman and Skinner. 


When a De- At the Sittingsy N an Gitton of Affault and Batterp. the Deken— 
fendant at Guild-Hall. 2 Dant pleaded De fon Aſſault; and now upon Evbi— 
—— Bence the Fat appeared to be, that upon ſome few Cands 
the Plaind# orifing petween the Piaintiff ant Defendant adout a Fark 
fit, how which the Plaintiff bad tn his Hand, the Defendant endeavoured 
far he fhall to take it from him, upon which the plaintiff gabe bim a 
notbeal- ſlight Glow o2 ta; andDupen that the Oelendant ſtruck the 
towed oy Wilaintift fo violent a Wow over the Cpe, that the Cure of it 
Hencea very Cott the Plaintiſf tue Outneas. Gpon this Evidence the Chiek 
violent Bar- Suffice Declared to the Jury, that the Defendant's Endeavsur- 
tery by way ing to take the Fork from the plaintiff, was an Sſault; ana 
of ——— therefoge foz that Realon they ought to find a Gerdict for the 
the Plo, Qlatntif; but even Cuppofing this Circumftance bad been uc 
of the Cate ; pet Mill be aid, the Plaintift's giving the Oeien- 

dent a Might Blow could noc juſtify the Defendants returning 

4 it 


— Ne 
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it in fo biclent Manner. Chereupon on both Accounts he 

thought the Jurp ought to find a Gerdick for the Plaintiff, 

which they accordingly D0; However they wave him but 12d. 

Panages 5 becaule they thought him to blame as well as the 

Deſendant. 








Bycroft and Lyſter. 


MF* Benny coming now to the Ccuſe, tt appeared, that 
the Intention of the Parties was, that the Sutt below 413. 
fhould be but fo2 51. And that the Writ’s being fo2 81. was 
owing to a Wiftake of the Officer ; accodingiy the Return af 
the Statute of Jac. r. was allowed; but hecaule the binging 
this Habeas Corpus Was in fome Weafure owing to the Plain 
tiff’s Attorney, he was oblined ta pay the Cats of tt; and up- 

on thofe Cerms the Rule was dilcharged. 


Vide antea 


Day and Seirl. 


N Rule to they Caule why a Peohibition ſhould not go How far a 

1o the Admiralty Court, 952. Marh faid, that the Sui Prohibition 
neftions upen which the Rule was obtained were of two M's oF 
Sous; Firfl, that this tas a ſpecial Anreement betwee the ‘Aamiralry 
MPariners and Water of aA Sitp containing ſpecial Covenants; Courr, in a 
tecondiy, that this Agreement was in TUriting under Mand and Suit relating 
Seal. In Anfwer to the firk of thefe Batters he (aid, that — 
thefe Covenants were only of the fame Import with the Sta: Vesc—. 
tute of 2 Geo. 2. 36. fo the Party has cobenanted that he will 
net Bo that, which that Statute ſays be hall not pe. In An- 
{iver to the fecond, be fatd, the fame Statute requires that the 
Contraé between the Wartners and Walters Mall be in Mri— 
ting; therefore fuch a Circumflance as there being a Seal ta 
it, #2 Hoped would make no Difference. Beſſdes je ſaid, that 
even before this A#, Contrats being under Hand and Seal, 
He conceived, was no Caule of a Pꝛohſbition. Che Cale th Salk. 
31. is the only one on that Site of the Queftion, and in 
2 Lev. 60. there are two Cafes to the contrary. 52. Draper ar- 
gued on the other Gide, aud fatd that he did agree, that fome 
of the Covenants tere tn Purſuance of the new Statute ; but 
others of then are again it 5 particularly be ſaid that the 
SBariners habe Covenanted, that they will not Delert their Wa- 
fter’s Scrvice to oo tito that of the King’s, which the new 
Statute gives then! a [ower of doing. Andas to the Cales 
cited out of Levintz, they appear to babe related to Charter: 
Partics, which ate Contraés between the Matter and the 
Dwners, and therefore Not appifcable to the pretent Cate. Che 
Court was of the ſame Opinion in both Joints; accawinglyp 
the Rule was made abſolute. 


The 
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How far a 
Mandamus 
will not lie 
to the Eccle- 
fiaftical 
Court, in or- 
der to re- 
quire them 
to grant Let- 
ters of Ad- 
miniftration. 


Vide antea 
4 I 3° 


How far a 
Perfon fhall 
gain a Settle- 
ment by be- 
ing in Pof- 
feffion of a 
Leafehold 
Eftate. 


The King and Betfworth. 


A Mandamus having been granted ta the Oefendant, requiring 
him to make out Letters of Adminſtration, 952. Taylor 
moked, that it might be fuperfeded upon an Afhdavit chat 
there wag a Suit now Depending concerning the JDohate of 
the TU. He faid be Hoped the Court would not erpet a 
Return of this Watter; and fo2 this Purpoſe he cited 5 Mod. 
374. Che Chick Juffice ſaid that 1¢ appeared bp the Affdavit, 
that the Suit was commenced fince the granting the Mandamus, 
and therefore it could hardly bea Beaton fo2 fuperleding tt ; 
However, a Rule was made to ſhew Caule. A few Days after, 
this Watter came on again, and then 92, Strange confented that 
the CUrit thould be made ablotute. 


Harris qui tam and Rene. 


Ms Kettleby came now to ſhew Caule, and relied upon the 
Caſes i Salk. 372, 373. aS Authorities for him tn Point. 
Serjeant Wright argued on the other Side, and fain that be 
conceived the Reafon of the Cale was platuly with him; anv 
as to the Authorities cited out of Salk. he fatd the firſt of them 
was likewiſe reported in Carth. 495. and there no fuch Relolution 
was Mentioned; and with Regard to the fecond Cale he ſaid 
the Reporter himlelf ftates it, that Lod Chief Juſtice Hole 
was OF a Different Opinion, Che Chick Juſtice faid that the 
firft Seition of the Statute of Jac. is platnly confined ta OF 
fences then in Being; and the third Section, which the prefent 
Cale Depends upon, oniy relates ta the fame Offences, for 
which Beaton he thounht that tn Keaſon the preſent Cale was 
out of that Statute; and the Cale tn Salk. ſeemed to him to be 
Authozities 11 Point. Judge Page ſaid that he was of Countel 
in the firft of thoſe Cafes reported tt Salk. and he remembred 
Low Chief Juſtice Holt Delivered the Dpinion of the Judges, 
as Is there mentioned; and Judge Lee ſaid that be hada Danu- 
icript Note taken at that Cime, which direwlp confirms the 
Cale as lated in Salk. Accowingip the Rule diſcharged. 


The Parifh of Hever and 'The Parifh of Sundridge. 


ie an Oder of Seſſions, confirming an Oder of twa Fu- 
flices, the Fak was (pecially fated in the Danner following ; 
Thomas Gates, the Father of the Perſon removed, had fume 
Pears ago a Leale of a Cencement.foz ninety-nine Pears made 
to Dim, at the Rent of 5s. per Annum, which was ftated ta be 
the tull Clalue of it, for any Ching that appeared ta the con- 
trary. Gates made his CCl and deviien this Cenement to bis 
Son, upon Condition that he patd ta bis Mother 201. tf the 
had Occalion forit; his Mother Died foon alter, fa the Money 
was never paid her. Cpon this State of the Cate, the et 
4 adjudge 
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adjudged that there was no Settiement in the Son by this 
Term. 192. Strange moved that this Oder minht he quathen. 
We ſaid in the Cale of Worfly and Gaundborough, Trin. 4Geo. r. 
it was Held that fuch a Cerm would gain a Settlement, as 
a Copvhold Eſtate. Accowingly a Rule was made to thew 
Caule; but afterwards the Court concetvine fome Doubt in 
this Matter, the Rule was enlaryed. Vide poftea. 


The King and Helfop. 


M: Strange Came now ta ſhew Caule; and as to the firft Cr- Vide antea 
ception He fatd, that this was an Appeal to the Juttices 
of the Borough of Richmond, fram an Over made by two Ju- 
ftices living ma Parifh witht that Borough; and in {uch Cale 
he fubmitted it, it was neceflarp that the Juſtices making the 
Drder thould appear to be of the Quorum; and fo2 this Pur— 
pote be relied upon the CUords of the Statute of Car. 1. 4. Cry.) 
which give the Juftices of particular Ciftriés the fame Power 
as Juftices of the County at large, without requiring them to 
pe of the Quorum. Co the fecand of the Crceptions he did a: 
gree, that if there was no Adjudication that the Child was boom 
in the Bordugh of Richmond, the Dyer would have been bad; 
but he {ubmitted it there was one. Foz the Drover fets forth, 
Whereas Mary Dodfworth was delivered of a Female Baftard Child in 
the Borough of Richmond, which is now living and likely to become 
chargeable. So that this was not a Recital of a Complaine 
that the Child was bon there, but of the Fat that Hhe actually 
was fo; and therefore amounted to an Adjudication. Co the 
lat be did agree, that the Juſtices Had no Power to require 
the Defendant to find Sureties; and therefore fo much of the 
Dyer ag related to that muft be quaſhed; but the other Part 
would be good notwithffanding. Che Court was of Opinion 
the firtt Exception was not anſwered, and the Chief Julſtice 
fain that as the Claufe of the Statute of Car. 1. has given 
Futtices in particular Liberties the fame Power of Determining 
thete Batters, as Juftices tn the County at large have by the 
Statute of Lliz. the Statute of Charles muft te confirued to 
have given it them in the fame Wanner; accordingly upon this 
Exception the Order was quaſhed; and then the Court bound 
the Defendant over to appear before the Juftices of the Bo— 
rounh of Richmond, befoze wham the Appeal was, taking pis 
pwn Recognizance fo2 that Purpoſe. 


Wainwright and Church againft Bradfhaw. whendSanis 
; inftiruted in 
N Rule to thew Cauſe, why a Prohibition Hould not go the Eecleli- 
O to the Court of Litchfield, 992, Abney ſaid this was a Butt voting rw” 
that was tnftituted below, in, Order to compel the Dekendants, Church-war- 
who are Church-wardens, to being tn their Accounts before Che dens Ac- 
Parifpioners. Co this the Defendants pleaded, that there was cours vie 
a Darth Weeting, and that they Delivered in there thete Accounts iio joo. 
of Keceipts, Crpences and Disburſements, according CO Che per cote 
Vor. II. Spr 4 antient eragred. 
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antient Glage and Cuftam of the arth, and that the tain Ac- 
count was eramined and allowed ov the Dinifer and a reat 
Wajorty of the Inhabitants and Pariſhieners there prefent, 
according to Law, and that they ſubſcribed thetr ames there: 
to. 92. Abney {aid that by the etabtp-ninth Canon tn 1603, 
the Ecclefiattical Court hasa Jurisdiction of compelling Churrh- 
wardens to bung tn their Accounts before the Dinter and 
Dariioners, and no other Perſons have a Power of Allowing 
thofe Accounts but themfeives. Deawever, in the prelent Cate, 
the Churchwardens have pleased, that their Accounts were al: 
isivedD by the Inhabitants at Large, as well as the Partht- 
oners, and the Inhabitants at Large have nothing to do tn this 
Matter. 992, Strange and 952. Dennifon argued on the other 
Hide, and fad it was certain the Ceclefiattical Court could da 





no more than compel the Church-wardens to bring in their Ac⸗ 


count before the Geftry, and fo this Point was Determined, on 
Debate in the Cale vf Hutchins, CHurch-warden of Hammer- 


ſmith, againſt Robinfon and Cary, Mich. 1 Geo. 2. and in that o€ . 


Hortrey and Caudrick, Eafter Ceri laft, both which Cafes were 
inthe Court of Erchequer. And therefore the ſingle Quettion 
muft neceflarilp Depend upon the Defendant's Plea; and as ta 
that they thought tt might well be underſtood that no other In— 
habitants were meant, but thale that were Partihtoners. Che 
Court declared their Opinions to be the fame; accordingly the 
Rule was made ablolute. 


Hollowday and Pit. 


To what HE Defendant being a Wember of the lat Parliament, and 

Time Privi- fl taken in €recution by the Sheriff of Surrey, within tua Days 

lege of Far after tts being Diflalbed, Serjeant Darnel faid that the Pubi— 

beta roce. he GE thoſe Aembers laſts forty Days after the End of the 

tend, Parliament; tor which Purpoſe he cited 2 Lev. 72. and there- 
upon prayed that be might be diſcharged out of Cuſtody; accord⸗ 
ingly a Rule was made to ſhew Caule. Vide poftea. 


Harris and Burley. 


When a Writ OX Wotion fox Leave to take out Crecution, notwithtand- 
aera ing a CUirtt of Erroa2 Quod coram vobis; the Counfel fain 
—— how that Coverture twas now aſſigned for Erroz, which was tried tn 
far cheCourt the Drtginal Action in the Palace Court, and found to he falfe ; 
will give and they cited the Cafe of Han and Bufhel; accordingly a Rule 
Leave ‘ony. WAS made to ſhew Cauſe. Vide poftea: , 


take out Ex- 
ecution. 


Reynolds againft Hyde and others. 
What Share 
ina perfonal Cane, PON an Appeal before Lod Chancellor, the Duettion 
—— U Depended upon the Contirudion of a Cll. Humphrey 
bequeathed Hyde had thee Sons and two Daughters, and devifed three 
byawill, Parts of His perfonal Eſtate amonatt his thee Song equaily; 
4 tie 
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the fourth Part of tt he oevifen to his twa Sons likewiſe, ta 
aid out by the Approbation of His two Daurhters, Elizabeth, 
ino married King, and Margaret, who married Reynolds the 
Plaintiff; and after the Boney Mould be fo laid out he devifen 
tie Intereſt of tt to His two Daunhters refpecively for their 
thes, and afterwards to their and either of their;Child or Children, 
and for want of fuch Children, to his three Sons, equally to be di- 
vided between them. Dts Oaunhter King died without Fue; 
‘His Oaughter Margaret died leaving one Son behind her; which 
Hon cConveped all Hts Right under the TUill to his Father the 
Plaintiff; and what Share the Plaintiff was intitled to was 
the Queſtton before the Court. Che Water of the Rolls had 
been of Opinion that he was only intitled to an eighth Part of 
the Perſonal Cate, namely, to fuch a Share of tt only, as 
His Cliife was tntitled to at the Cime of her Death. Che 
Chanctelio was now of a different Opinion; he div agree, that 
_ Elizabeth and Margaret Were only Cenants tn common, by Realon 
‘of the C020 Refpectively ; but pet be thought that the whole 
Share of the twa Oaughters belonged to any of the Child a2 
Children, which either of the Daugters ſhould have, by Reaſon 
of the etprets (Uords of the CUill for that Purpoſe AccorDd- 
ingly Decrecd a fourth Part of the Ceſtator's perfonal Citate to 
the Plaintiff. 





Hemmet and Hughes. 


Canc. JUGHES deviled an Cftate to Cruftees fo2 the Payment How far the 
of 301. pearly to a Patſon who ſhouſd preach twice on Cove wil 

a Sunday, and fo2 the Payment of 10 |. pearly to a Schoolmatter, po of « 
who ſhould Ceach ten poor Children ta read and wite, and ap- Parton's sa- 
pointed his Wrother tobe Parfon and Schoolmafter for His lary thall be 
Life. Upon a Will bought for Direstans of the Court con- deduéed.. 
cerning this Charity, and upon its appearing on the Maſter's yoy far the 
Report, that the Wrother who was fo appointed had preached court will 
but once on everp Sunday, and that be bad got another to teach direG thar a 
the School for him, without ever teaching it himſelf, the Ma— — fell 
fier of the Rolis had decreed, that Malt of His Salary as op omce 
Parfon ſhould be Dedutted, for his having performed but py Reatonof 
Half His Service, and that as to bis Jmplopment of School: his not ar- 
maſter, he ſhould be Depwved of it for His having not ſerved ending ic 
it himtelt. Chis Caule coming now to be ve-heard upen an 

Appeal before the Chancellor, he confirmed that Part of the 

‘Decree, which related to the Deduition of Part of the Sa- 

lary; but upon the Party's promifing for the future to teach 

the School himlelé diſpenſed with the Foarfetture at prelent ; 
“However, gave the other Side Liberty to apply ta the Court 

again tn Cafe of his not performing hts Pꝛomiſe. 


The 


PE ie Ree SU Pam renee SS 0% SEB AN 
424. Term. Pafch. 7 Geo. II. 1734. 





The King againft Archer and others. 


How far the ~\N Rule to ſhew Caule why an Information tn the Mature of 
— O & Quo Warranto fhould not be granted againtt the Deten- 
longing toa DANES, fo2 Holding and adjourning a Seffions tn the Borough of 
_ Corporation Warwick, 992, Abney ſaid that the Foundation, upon which the 
thall be faid foꝛmer Rule was maintained, was, that only the Charter-Ju- 

toasves J" tices Have a Power of ating in the Borough of Warwick, anv 
hot erele. Not the Juftices for the County at large. Wut be conceived 
five of the that the Juftices at large have fuch Jurtsdigion equaily with 
Juftices of thoſe of the Borough. He did agree that this Cown was tn: 
the County egoporated in the Bear 1693, and by that Charter the Cown- 
at larze. Juñices are appointed; but there is no erclufine Claute in that 
Charter which takes away the Jurisdiction of the Juftices at 

large. And therefore by the Authopity of the Cale of St. Albans 


in the Cime of Henry the Seventh, the Juftices at large map 


Mill at Within this Borough, as well as thep could before. But 
their Cafe was much ſtronger; fo2 fince this Charter, a Sta- 
tute was made tn 6 Will. 3. which by erprefs Cliows gives them 
a Power of ating as Juſtices, and holding Sellions within the 
Borugh equally with the Juftices appointed by the Charter, 
Chis was a Statute that was made foon after a Fire that hap- 
pened tn Warwick, to encourane the Gentlemen of the Countp 
to come and refite tn it, De did agree, that it was a private 
Statute; but they had a Copp of it painted by the King’s 
Panter, which would be good Chidence even at Nifi prius, 
and the Court of Common leas was of that Dpinion a Cerm 
02 tho ano, ina Cale that came before them. But ſuppoſing 
this Point Hhould be again them, be faid the Fak which the 
Defendants did, was not (ufficient to ſhew that they a&ed as 
Juſtices. De Did agree that there was a Seflions fo2 the Bo— 
rough Held, at which the Defendants were prelent, as well as 
the Charter-Juftices. A Question came before them concerning 
a Rate, which they were of Opinion ought ta be adjourned. @ 
Doubt arofe, whether it ſhould be adjourned to the 21f of Fe- 


bruary, 02 the 15th of April following. Che Wajority even of the — 


Charter-Julices were of Opinion that tt ought to be adjourned 
only tothe 21ft of February. However thep rote up in fome deat, 
the Books of the Court were carried away on a fuddain; 
and the Defendants only gave Directions to one Wan to enter 
a Minute of the Adjournment, and to another to make an Qd- 
gournment tn Purſuance of tt; and even then Brainsford the first 
of the Senioz Aldermen, and wha was of the Quorum, was 
prefent. And laſtly, be concluded, that ſuppoſing ali this 
ihould be again them, the prefent Application was nat pro- 
per. De fa if the Court thauia be of Opinion, that the 
Charter-Juttices had a Jurisdition erciulive of the Jultices 
at latge, the Corporation was intereſted in this Matter. 
The Corporation therefore might maintain in Action againſt the 
Defendants, fo2 intruding inta their Franchiles; and that was 
a much moe proper Remedy, than this which bas been taken. 
92, Strange atgued on the other Side and faid, as to go ome 
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ſtruction of the Charter, he conceited that the Juftices at large 
were ercluded by tt. Che Charter appoints that the prefent 
Wapor, the preceding Mayor, the Kecorder, the three feniar At- 
Derinen, and certain others of the Aldermen ſhall be Juſtices 
Within the Borough for the Time heing, of which the Mayor, 
and the Wecower, and one of the thaee Senior Aldermen chall 
he one. Chele Affirmative CUords In the Charter imply a Ne— 
native, that ua other tall be Juſtices; and therefore twas it 
not for the Statute there could be no Pretence for other Tuftices 
joining with them tn holding a Setions. Che Strels of the 
Graument therefore that bas been made, ariies fram that Sta- 
tute. Gnd he tubmitted it there could be na Colour for fav- 
ing, that the Tuflices at large could hold a Seſſions, withoilt 
the Preſence of one of the Jullices appointed by the Charter ta 
he of the Quorum; and little Reafon was there to maintain, 
that a Sefions could be Held without the [Defence of another 
Charter-Juflice, as well as ot him that ts of the Quorum. FE 
fo, there could be no Peetence to fay that that was a tegal Set- 
fions, where the prefent At was Done; for tt fs agrecd on all 
Hands, that na other Charter-Juffice was then prefenct, but 

ne that was of the Quorum. Che Dueffion theretare will re- 
fort ta this, whether what thep cid was a judicial Ak; and upon 
the Fak as tated on the other Side, he Cubmitted it clearly ta 
be fo. And with Wegard to the lak Objekion, he fata there 
was no Occafion to confider whether the Corporation canta 
maintain an Aiton 02 not; if what he had ſaid before was true, 
that the Oefendants Had ulurped a Franchile which did not 
Delong to them, there coula be no Sort of Oaubt but the 
Ling might call them to an Account fo2 tt. Che Chick Juitice 
faid, that where there ave no erclufive Clos tna Charter, the 
Juſtices at large may ast within the Worough, but cannot ak 
as Juftices for the Borough. Chey cannot therefore hoid a 
Seflions fo. Watters ariſing in it; for which Keaſon, if the 
pretent Queftion bad Depended finaly upon the Canftrudton of 
the Charter, without the Afliftance of the Statute, he ſhould have 
jad no Sot of Doubt hut an Information would tie for the 
Juſtices at large holding a Seſſions within tt. Che great Que- 
fiion therefore Depends upon the Conſtructton of that Statute. 
Gnd as to that he Did indeed think that the jDrclence of one of 
the Charter-Jullices, appointed ta be of the Quorum, was ſtill ne- 
ceffary to conftitute a Seſſions; but pet bis Opinion was, that 
one of the Juices at large, together with ſuch Quorum Jüſtice, 
might well make one, De thought therefore, thac fuppefing tr 
fhould be admitted, that what the Oefendants did, together 
with that Quorum Juſtice, DID amount toa judicial AE; yee ſtill 
the Court ought to dilcharge the Rule. Wut bis Opinion was, 
that in Reality tt was no ſuch At; fo2 the At of the Coure 
Wwas Done before, when the Majority voted for adjourning it 
till the 23d of February, and the odering a Hinuüte of it to 
be entred, was What any Stranger might have one; and the 
atual Adjournment was only tn Contequeice of tt. AS ta the 
Remedy that had been taken, be owned it would have been a 
proper one, provided a Cale has been laid before the Court, Cuit- 
able ta require it. Mut as he was fully perfuaded that this was 
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not fuch a one, and as the Corporation may take the other 
Remedy that has been mentioned, he was of Dpinion the 
Rule ought to be diſcharged. Che reſt of the Judges concurred 
in the fame Dpinion; and the Rule was diſcharged accowinagly. 





Anonymus. 


How far a ME Fortefcue moved fo2 a Mandamus to be directed to the 

Mandamus Oovernoys.of the CUorkhouſe of Plymouth, requiring them 

a aN ‘to make a Rate tn purluance of the Statute of 6 Anne, bp 

ornor, which they were Intorporated. We did antec, that Wotions 
fo make an equal Rate the Court pas fometimes refuted, ann 
by the peefent Statute where the Rate is unequal, he did a- 
Gree an Appeal is given. Wut in the prelent Cale the Com- 
plaint ts not that any Perſons are unequally vated, but that 
‘Tome Jperfons are rated who ought not to have been rated at 
all. Che Court unantmoufly agreed, that if a Diftrels was 
made upon thele Perſons they might being an Aaton of Crel- 
pats, fo2 that as to them the Rate was merely void; according⸗ 
lp the Wotion was refufed. 


Vernon and Acherly. - 


Vide antea ae gee Matter now coming on again, upon the Hear- 
212. _ _& tng of the Caule, the Lon Chancellor declared his 
Opinion, that a perpetual Jnjuntion dught to be granted, 
De fatd it appeared to dim now upon the Dearing, that 992. 
Acherly himfelf, tonether with big Cife and Daundter, had in 
the Cime of Lord Macclesfield bꝛought a Bill in this Court a- 
gainſt 952, Vernon, praying that certain Deeds and Writings 
might be Delivered up to him, relattny to fame Fee-Farm Rents 
Which he ſuppoſed himſelf intitied to in the Right of bis Wife 
as Deir at Law; and likewife praying an Account of the mean 
Peofits. 992. Vernon by His Aufwer fet forth a TUill of the Per⸗ 
fon, whom 952. Acherly’s CUike was fuppofed ta te Deir at 
Law to, and by that it all the Real and Perſonal Cftate of 
that Perſon was conveyed to him, Che Ceftatoz indeed had 
not thole Fee-Farm Rents at the Cime of making bis Mill ; 
but foon afterwards bought them and then made a Codicil to it. 
992. Vernon itketutle preferred a crofs Will againſt 992, Acherly; 
and upon a Dearing before Lord Mackelsfield, 952, Acherly’g 
Bill was difmiſſed and a Oecree made in Favour of 92. Ver- 
non. pon this 952. Acherly appealed to the Houſe of Lords; 
the judges were odered to attend; the Queſtion was popofen 
to them, whether the Codicil amounted to a Republication of 
the Cll; accordingly they were of Dpinion that ttn. Che 
Queſtion then was particularly propoled to the Lords, whether 
that Part of the Decree relating to the Fee-Farm Rents 
fhould be reverfed; and they were of Opinion, that it thoula 
not. Che Queftion then was generally poaporee to the Lois, 
of what Dpinion they were concerning the Decree, and thep re- 
folved that it ſhould be affirmed in toto. Since this D2. a 
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cherly Has brought a Replevin fn one of the Courts of Law 
to trp this Matter ober again. Che Low Chanceilo2 obſerved, 
that in the Cale of Sherwin and Sherwin, and of that of Leigh- 
ton and Leighton. Upon full Oebate the Court granted fuch an 
Jnjunion as this whith ts prayed, where there had been four 
Clerdiits concurring for the Party; and fuch an Eramination 
as the prefent Nueftion has received, he took to be at Icat E— 
qualiy, tf not much moe ſolemn; and for thefe Reafons he 


founded his Opinion, that the perpetual Injünction ought ta 
be granted, 


The King and Robe. 


R. Marfh and 992. Strange Having now come to Mew ys5. vos. 

Caule upon this Rule; the Chief Fuftice was of Opt 63. 
nian, that tt sught to be made ablolute, and that for two Bea- 
fons. Firft, Chat fo2 that one Efi, by Robe’s Direction, 
took 1s. 2d. fo2 marking fourteen int Pots, and never did 
mark them ; fo that this Fee could only be for eramining them, 
which isclearty iſſegal. Secondly, Chat ſeveral Perſons were 
fined bp bim for not appearing at his Court, which ts ille— 
gal likewiſe; for they ought only to have been amerced. 
Che reſt of the Court were of the fame Opinion; accowingty 
the Rule was made abfolute. And at the fame Cime the like 
Rule was made fo againft Anderfon, fo2 that tt appeared that 
He ated as Servant to him. Vide poftea. : 


Doe, on the Demife of Savile, againf? Boorlace. 


A Bule having been made to them Caule, why Judgment ,,.., ¢. 
A fhauld not be arrefted fo the Demiſe in an Ejectment be- pemite hall 
ing laid after the Memorandum; 992, Noel ſaid fe DID agree, be {aid tobe 
that the Memorandum was of Michaelmas Cerm laft, and the rightly laid, 
Demile was of Hillary Cerm following ; but He laid the Attion ise 
{s held to commence from the Cime of the ill filed, and * : 
not from the Cime of the Memorandum ; fo2 Which Purpolſe 

he mentioned 2 Lev.13. And the Plaintiſff has filed his Will 

fince the Cime of the Deinile ; for which Beafon he ſhould 

pray, that the Memorandum may be amended-by that. Che 

Court laid that would be a fufficient Anfwer. Wut hecarife 

92, Noel was not able at poefent to verify his Fat of the 

Filing the Gil, the Rule was enlarged for a Dap o?2 two. 
Afterwards He BID make out bis Fat, and then the Amend— 

ment was made, and the Rule diſcharged. 


Fofter 
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Vide antea 
341 


Vide antea 
565. 


Fofter and Grayham. 


HIS Matter coming on tn the Paper again, Serjeant Eyres 
T ſaid, that be was ready fo? the Defendant th Crre2; but 
believed the other Side nave the Paint up. Accowingly no 
Body appearing fo2 the Plaintiff, Judgment was affirmed, un- 
icfs Caule within a Cdeck, 


The King and The Bilhop of Litchfield and Coventry. 


HIS Matter now coming on again upon the Return, 
Perjeant Birch prayed, that a peremptory Mandamus might 

be granted. be fata the Return fets forth, that there was a 
Weprefentation Dawn up by (everal Inhabitants of the Cown 
Gf Coventry, fetting forth great Immozalities of 992, Rufhworth, 
and that there were Affidavits made, charging him with great 
Misbehaviours, and a Certificate to the fame Effet. Che 
Return farther fet forth certain Articies in hec verba, erhibiten 
againſt him tn the Biſhop's Court for feveral Spiritual De- 
fences ; that a Caveat was entered th Purſuance of them, that 
992. Rufhworth appeared to thefe Articics by his Joker, and 
that thep were now Depending againt him. Jt was farther alledg⸗ 
cd, that by one of the Canons in 1603, which were confirm: 
cd by the King’s Letters Patent on the 6th of September 
zo Jac. 1. ff was neceflaty for cvery School-mafter to take a 
Licence from the Biſhop. And that the old Canons made be- 
fore that Cime required the fame. Chat 992, Rufhworth wag 
a Clergyman ; and that fo2 the Realons above mentioned he 
fulpended granting him this Licence. Che Serjeant tubmitte 
it, thet this Return was inſufſicient. De (aid that in Salk. 432. 
it {5 laid Down, that the Law requires the moft erat Certain: 
ty inthefe Returns; but tn the peefent one it is not et forth 
With any Certainty whatthe Purpoſe of the Afivavtt was, no 
that tt was ſworn before one having a legal Suthority, and tt 
this was tn the Cale of an Indidment of Perjury, the ſettim 
forth an Affidavit in this Manner would not be {ufictent ; and 
fo 15 Latch 39, 133. he fame Objeston map be made to the 
Certificate ; and as to the Articles anainft 992. Ruoworth\ 
that could_be no Dbjedion in bis Cay; for a Charge can 
be of no Force again a Wan till be ts conviéed upon it. 
He obflerved farther, that it was not fet forth in this Return 
that ever the Biſhop gave 992, Rufhworth Motice to appear and 
anſwer thele Charges; and tn the Cale of Dd Bently, tuha 
Was Degraded by the Untverſity of Cambridge, he took the clear 
Dpinion of the Court to be, that in a Sulpention, as well as 
Ocgradation, it was neceflacry that the Party ſhould have an 
Opportunity tobe heard. Chele Objettons he fubmitted it 
might well be made to thew, that the Caule returned by the 
Biſhop tor refuting the Licence was not fuffictent ; and were it 
not that 992. Rufhworth had applied foz a Mandamus, and fo 
Had in Came Bealure admitted chat a Licence was necefary, be 
I could 
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could produce many Authotics in the Latww to ſhew, that na 
Licence was neceffary at all. Fo this Purpoſe he menttoned 
1 Wen. 41. AND He fad there were diverſe others to the fame 
Wurpole, 992, Parker argued on the ather Side, and fubmit- 
ted it to be very certain, that im theſe Cafes .a Licence ts 
neceffary. Che Statute of 1 Jac. 1. 4. (9) and 13 & 14 Car. 2. 
4. (8) take Motice af it ta be fo, Jn the old Canons mave 
hp the apes this is required tn 1 Mod. 3. the Cale fated tn 
1 Ven. 41. is reported Contrary, and the Authority of 2 Lev. 222. 
is full in Point. De oblerved farther, that the Ganting fuch 
Licence ts a judicial At, and map be well compared to a 
Biſhop's refulingy to admit a Jperfon to a Living who ts pre- 
fented, andin fuch Cafe it ts Held tn 5 Rep. 57. that na Man- 
damus Will tie. De conceived that there was the fame Keaton 
that it Hould not in the pretent Cale, and fo2 this Purpoſe 
mentioned 1 Keb. 5. Sid. go. and Sty. 457. But ſuppoſing it 
ould, he faid, the Return was a full Excuſe fo not complping 
with the rit. Che Return has Cet forth the Reafons why 
the Bithop fulpends the Granting his Licence at pretent ; 
Articles are erbibiten again the Party, be appears to them; 
by which be himſelf takes Motice of them; and tril he has ac- 
quitted himſelt of the Charge, he conceived it to be highly 
realonable that the Licence hoũld be fulpended ; and to (hewthat 
{uch general Returns have been allowed, he cited 5 Rep. 158. 
and Show. Par. Ca. 88, 96. Che Chief Juftice fatd, that as ic 
ig (et forth in the Return, that the Warty appiying for a 
Licence was a Clernyman, be believed it mutt be admitted 
that a Licence was _neceflary ; becaufe the Canons in 1603, tee 
quite ft, and it muff. be admitted that thep Do bind the Cicrgy; 
put be did not think they bound the Laity, as they were ne- 
per confirmed by Parliament. He fad tt has not been made 
to appear, that thofe antient Canons that have been mentioned 
Were ever allowed of by the Courts of the Common Law; 
therefore He could not fee that by any Canon it could be made 


appear that a Layman could be obliged to take (uch Licence. 


He (aid, with regard to the general Queftion of taking theſe 
Licences, be thought tt very material to be eſtabliſhed, that 
the Latty were not bound to take them by the Canon Law. It 
they were, a Mandamus could never be granted requicing thent 
ta be made out to one particular Perſon; but an Appeal would 
be the pooper Remedy. FE on the other Hand this Obligation 
atifes only from the Statute Law; though the Biſhop, map be 
fain to atin fome meafure Judictally, a particular Mandamus 
may be granted. Che principal Queftian therefore tn the preſent 
Cale retorts to this, whether the Wihop has not fet forth a 
{ufficicnt €rcufe for refufing to grant this Licence at petent, 
and as to that be thought that be clearly bad upon Account 
of the Articles containing a Criminal Charge being exhibited 
againft the Party; he having appeared to them, and that Mat⸗ 
ter not being pet Determined. Che reft of the Court were ot 
the fame Opinion; accordingly a peremptoy Mandamus Was te- 


fufed ta be granted, However the Apatter flood over, Vide — 


poftea. 


Vo. II. . g5R Harris 
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Harris and Burley. 


Vide antea W/PR:« Strange came now to thew Caule, and (aid that he did 

422. agree, that the only Difference that he could find between 
the Cate of Hern and Buel. and the pretent one was, that there 
Coverture might be (pecially pleaded in the Ation below, here 
-it as given in Evidence upon the General Iſſue, and there- 
fore there the Court would not allow of that Matter of 
Fat to be aflignen for Error, becaule there minht poſſibly be a 
DOilanreement upon Recow in the two Cerdits. However 
he faid, that the Cale of Thomfon and Lion, Eaft. 4 Geo. 1. wag. 
Ditedly contrary to that of Hern and Buhl. He produced now 
the Afinabit and the feveral Rules, that were made in that 
Caute, and the Cale appeared to be erakly the fame as ftated bp 
him tn that_of Hern and Buhhel, 992, Parker argued on 
the other Side, and fatd it was a fettled Rule tn the Law, 
that no Wan Mould be at Liberty to align both Errors tn 
Fae and Crros in Law upon the fame Judgment, and theres 
fore he conceived, that no Crit of Crray quod coram vobis 
would lie after Affirmance of the Judgment, untefs the firk 
rit of Crroz was for fome Caule abated ; for this Purpoſe 
he (aid, it has been Held in 1 Ven. 204. that {uch Crit of Erroz 
Infill not tie after Afirmance of a Judgment tn the Erchequec 
Chamber. He did agree, that the Cale as fated in Salk. 337. 
ig againſt this; but it appears bp Lilly’s Ent. 278. Chat that 
Cale is miftated, and that the fir Cirit of Error abated bp 
the Death of the Party. Che Chief Tuftice, Judge Page 
and Judge Probyn Declared thetr Opinions, that as tt was a 
fettied Rule that Errozs in Fak and Errors tn Law could 
not be both afligned in the fame Judqment ; they thought 
that Rule ought not to be evadedin this Wanner, and there- 
fore that no tuch CUrit of Crroz would ite after the Affirmauce 
of a Judgment. Judge Lee fad it was certain upon the Aue 
thority ot the Cale Of Walker and Stokoe, Car. 368. that no 
CUrit of Error quod coram vobis is any Superfedeas {without 
Leave of the Court; that there was no Reafon fo2 allowing 
this (Urit of Erroꝛ to be fo. Accowingiy they all concurred, 
that the Rule ought tobe made abfolute. Dowever that the 
Cale of Thomfon and Lion minht be looked tnto, the Rule was 
inlarged fo2 a Day 02 two, Vide poftea. 45, 


The King and The Juftices of the Peace of Lancafter. 


Whena Man- PON a Retutn to a Mandamus fo2 appointing DOverfeers 
damus ifues LA. 952. Dennifon excepted ta tt, that tt was onlp fain that im 
—— Purſuance of the Mandamus we do humbly certifp, that did 
verfeers and Nominate and appoint, &c. without ſaying that we did. ãcco ding 
a Return is Ip upon this Exception the Return was diſallowed. 


made to it, : : : 
how far fuch Return fhall be faid to be certain enough in point of Form, or not. 


5 Harris 
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Harris and Burley. 


HE Chief Juſtice fain now, that be had confitered farther vide ante 

_ of this Cafe, and tuas fully fatisfied of his former Dpi- 430. 
nion. De fad the only Cafes, that tnelined the other Cay, 
are thofe in Roll’s Abr. 675. and Salk. 337. but as to the Cate 
In Rolls upon the Face of tt there appears to have been a 
Drake tn tt, and thereis a much more true and perfee State of 
It in Yelv. 117. and as ta the Cafe tn Salk. that appears ta 
have been miffaken itkewtle, and was truly anfwered bp 99). 
Parker. Judge Lee fad he Had looked tnto his Notes fo2 the 
Cale of Thomfon and Lion, and contd not find that he bad ta- 
ken any Hotice of tt. He laid that thele (Urits of Erro2? ought 
to be allowed in open Court; and He did not fee anv Reafon 
eH pe the prefent one; accadingly the Rule was made 
abſoftite. 


Dobs, on the Demiſe of Luken, againft Pascher. 


N an €jetment the Cenant twas ſerved with a Declaration How far che 
A the 30 of January laff, he did not appear to tt; accordingly —— 
Judgment was ſighed again him the sth of February fol— iat ae 
iowing. Che Lando Had no Motice of any Chinn of Chis, j-amene on 
till the 25th of February, and then obtained a Sunimans a- Payment of 
aint the Plaintifk's Atternep before Judge Lee ta fhew Caule, Cols, nor- 
why Pececdings upon this Judgment fhould not te fiatd, Reet 
Che Judge owered, that upon the Cenant’s conlenting to ap: ort be re- 
pear, and entering ito the Common Rule to take Notice oF ouiar. 
Cra fo2 the nert Afifes, which were to be on the 6th af March, 
and on Pavment of Coffs, Pꝛoceedings ſhould be fad. Not⸗ 
withftanding this Erection was taken out, and upon that a 
fe Days ano 992. Strange obtained a Rule to ſhew Caule, 
why the Erecution ſhould not be fet afide. 992. Abney came 
now to fyew Caufe upon this Rule, and fata he fhauld not 
contend but that the Ordinarß Rule of the Court now was to Cet 
afite regular Judgments, where there has been na Crtal had, 
upon the Party's taking Motice of Crial at the fame Cte as 
otherwife it would have been, on Payment of Cofts, and in all 
{pests putting the Jolaintiff into the fame State as he woutd 
habe been in cafe Judgment was not figned. Wut Ye ſubmitted 
it, that that Rule did not extend te Ejedments; becauſe the 
Defendant may eafily try Fis Citle by being Plaintiff ma 
new Ejectment; and fo2 this Reafon itis, that this Adion docs 
in many relpeits Differ from others. 952. Strange on the other 
Gide fad that he conceived, that there was rather ftronger 
Realon fo letting afide thele Fudgments in Ejectments than there 
was tn other Aitions, by Realon of the very great Contequence 
that JDoffefion 15 always found to be of in thefe Suits ; and fo2 
this Reafon itis, that though foxmerip the Rule of the Court 
ulead to be not toyrant new Crtals in Cyetment, pet of late 
they have been always allowed of. Che Chiek Juſtice bier 

he 
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the Landlord Had omitted taking his Complaint before the 
Fudge fo foun, as that the Leffod of the Plaintiff could not 
Have prepared himlelf to have gone to Crial bp the latt Aflifes, 
he Mould not have thounht. that the Wetion would have been 
renular,, Doweber, as nothing of this 19 pretended, he thourht 
it was fo; and be obferved that he himlcif, as well as fome 
other of the Judges of this Court, had inquired of the Judges 
of the Common pleas, how the Practiſe of their Court was in 
this Relpet, and they tnfozmed them that there was na Dif: 
ference in this Matter between this Ation and others. Che 
reft of the Court was of the fame Dpinion; accozinalp the 
Rule was made ablolute. 


Devnifh and Mirkins. 


813 Baynes now moved that the Rule might be made ab— 
 folute. 952. Hayward on the other Side faid, that the Leave 
far Difcontinuing was founded upon his Wotton, awd if the 
Court was of Opinion that the Plaintiff ought to pay double 
Cofts, he Hhould not defire to make Cle of that Rule, as no Dil- 
continuance bas been entred in Purſuance of tt. Che prefent 
Rule for Cofts he ſaid was founded upon that Rule; and therefore 
as he was willing to confent that that Rule ſhould be diſcharged, 
he fubmitted it, that would be a Cufficient Caule, why this Hould 
not be made ablolute. “Wut if the Court ſhould be of another 
Opinion, he was ready to lap before them Afidavits to ſhew that 
the Defendant did not at as Juftice of Peace; and if that 
could be Done, he Conceived that would de a fufficient Caule 
fhetun upon this Rule beyond all Queftion. Che Court did not 
think that bis confenting to withdaw his foxmer Rule, was a 
fufficient anfwer to this Motion; no2 did chep think that the Af 
fidavits were; becaule they were not in themlelves futtictent. 
Dowever a Doubt aroſe amongit the Court, whether in this 
Cale the Double Coffs ought not to be obtained by Rule of 
Court, rather than upon a Suggeſtion. Che Chief Juftice 
faid, that the Statute of Jac. gives theſe Cotts to Officers, where 
the Defendant obtains a Glerdict, 02 the Plaintiff becomes non- 
ſuited, 02 Difcontinues, and theſe Cofis are given accowding ta 
the Courle of the Court. He oblerved in the Cale of a Cer- 
Dit 02 Rontuit, the Court gives thele Coffs upon the Judges 
Certificate; andin Cale by anp Accident the Certificate cannot 
he had, the Court will allow it ta be ſupplied bp a Suggeftion. 
Foz there,véven tn the Cafe of the Mantuit, the Defendant ts 
not out of Court; though the jplaintif— is; but here by the 
very Dilcontinuances being entred, both Parties are out of 
Court; and therefore the Suggeſtion comes too late. Fo 
which Reafon he thought that a Rule of Court was the proper 
Dethod; that would be a Juftification to the Dicer to allow 
them, and 18 accowing to the Courfe of the Court in like 
Cales. Judge Page and Judge Probyn were of the fame Dpr- 
nion. Judge Lee had Come Ooudbts, whether this could not be 
Done bp way of Suggeſtion. Jn the Cale of Catherol and 
Cowper, Vide antea 241. where there twas a Ranluit, tt wag bone 
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in this Banner. Jn the Cale of The King and Poland, where 
there was a Clerdit, which ts cited tn the Cale of Catherol and 
Cowper, it was Done by Suggeſtton likewife. Che fame was 
pone in the Cale of Sir Philip Egerton, Commiflioner of the 
Land Car, and likewiſe in that of Bateman and Wallis. Ff fuch 
a Suggeſtion ſhould be allowed by the Court, tt could noc be 
traverfed o2 Demurred to; it ts only entred in this Form, Ec 
quia conftat per Sacramentum, &c. Ideo, &c. and therefore at pre- 
ient be did not fee but that it might be allowed. Accordingly 
upon the Court’s having a Doubt tn this Watter, the Rule was 
cnlarged. Vide poftea. 


Hollowday and Pit. 


T the Cime of the former Dotion tt appeared, that there 
were feveral other Perſons that had charged the Defen- 
pant tn Cuſtody with Declarations, and accordingly Rules were 
mabe upon them to fhe Caule iiketwife. 952. Wynn now ap- 
peated as Counfel for one of them, whole Mame was Green. 
De (aid the State of the Fak with Regard to him was, that a 
few Days after that the Ocfendant was arrefted tn the Wan- 
net that has been mentioned in the fozmer Wotion, he völun— 
tarily removed himſelf by Habeas Corpus out of the Fleet, there 
he was tn Cuftody fo2 other Ations, and turned himſelf over ta 
be chatacd with thole tn the King’s Gench; foon after that, 2. 
Green charged him in Cuſtody with a Oecclaration, which 92. 
Wynn fubmitted tt he was well intitled to Do, He fatd, that 
he concetbed that there tas no Peivtlege Due to any Member 
after a Parltament ts diſſolved. In all the Books that he coulv 
find, the Privilege of Wembers ts only delcribed fitting the 
Parliament; fo2 this Purpoſe he menttoned 4 Inft. 46. and Hack- 
wel’s Modus tenendi Parliamentum 69, 208. CGianes mere never p2e- 
tended to be Due to a BWember after the < olution of Par— 
liament; to which Purßoſe He cited 4 Inft. 48. and tonceived 
therefore that Priviſege could not be {aid to faft longer. But 
if tuch {ubilene could be allowed at ail, at leat tt could only 
be ailotyed the Party for a reafonable Cime eundo & redeundo; 
this ts the Cate of a CUitneſs fubpcencd to attend a Crial,; 
fo2 which Purpoſe he mentioned Raymond too. And it ts not 
pretended in the prefent Cate, that for two Days after the Par— 
{iment was diſtolved, the Defendant made any Offer te re- 
tutn to the Place of his Abode. ie fatd farther, that fup- 
pofing what the Plaintiff DD, would of itleif Have been a 
Breach of Privilege, pet what the Detendant id was a CAatver 
of it; kor be bas Bought himſelf into this Court votuntartip 
hy a Habeas Corpus; and £02 thts Purpoſe be cited Dy. 33. 2 Rol. 
Abr. 69. and Brook, Citie Privilege 25. Andie ail this thould be 
again the Plaintiff, pet the Wethad, which the Defendant has 
purtued, to take Advantage of thts Perivilege, was tntirely tr- 
regular. De faid he Mould hate pleaded this Watter, 02 ob— 
tated a CUcit of Superfedeas; and fo2 this he cited Lach 48. Salk. 
544. and be belicbed, that there was not one Jnftance could be 
produced, in which Much Beach of Peivilege could be taken 
Vor. IL 58 Advantage 


Vide ante 
422. 
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Avvautage of by Tay of DBotion. 92, Dennifon was Countel 
for another of thefe Plaintiffs, cone 992, Neal; he relied chtefip 
upon the re bts or the Wanner th which the Defendant 
would take Advantage of His Puidilege; and for this Pur— 
pofe. cited 13 Rep. 63. and Sid. 29, 42. Soine other Countel 
argued for fome other of the Jolaintiffs. Serjeant Darnel, 
Seẽrjeant Chappel, and 992. Strange argued for the Oefendant. 
CGith Regard to the Point of Jrivrlewe. itlelf, they took it ta 
be beyond all Dueftton, that fo2 fome Cime the Puivilege of 
Parllament latts after the Diflolution of it. Che Statute of 
12 & 13 Will. 3. 3. etprefiy takes Notice of this, ahd tn 4 Inft. 
46. the Moꝛds are Exinde ad propria redeundo. Che Cafe in Lev. 
which was before cited, allows, it to be forty Days; but if that 
was not fo, at leaft a reafonable Ciine teas given them fo2 re- 
turning to thett pooper Abodes. Fo2 this Purpoſe 992. Strange 
relied upon Elfyn, Part 2. 103, 108. intitled The antient Method of 
holding Parliaments, and 99. Juſtice Doderidge’s D2eface to another 
‘Sook, Called The Opinions of certain Antiquaries concerning the Par- 
liament, printed 1658. Co the other Queftton, with Reward ta 
the bunging the Habeas Corpus, he faid the Fak was by no Deans 
inade out that the Defendant bought tt; according te their Jn- 
ftrutions the Plaintiffs did it themfelves; but tf the Defen- 
Dant had fyed tt out, be conceived that this would have been 
bp no Weans a Tatuer of His Pꝛivilege; becaule thts might 
have been done to diſcharge Him from bis Impriſonment. ano 
to the laft Dojettion made to the Wanner of taking Advan- 
tare of the Breach of Priviledge, they conceived it ta be a 
Derp proper one; for if the Oefenvant thould be forced to take 
the other Methods that have been mentioned, the Cime which 
Is miven for the Privilege Would be a good Beal ſpent, before 
the party could pave the Benefit of it. Che Chief Futtice 
thought this a Queftion of a good deal of Conlequence, ac- 
cordingly direted the Plaintiffs ta make an Affidavit ot that 

: Fad, that the Habeas Corpus was fued put by the Defendant, tf 
fuch a one thep could make, and faid the Court would take 
Cime to confider of the Cale, Vide poftea. 


Daunnage ard Watkins. 


Whenan Ac- qe Plaintiff Having bought an Adtion of Devt upon a 
tion of Debr Judgment pending a CUrit of Error, in which the Sum 
is brought’ recovered in the original Aéton was but 3 1. 35. brüdes Cots 
upon aJucg- of Suit. 992, Dennifon had obtatired a Rule to Hhew Caufe, why 
in wre of common Batt Mould not be ereepted, and Proceedings fata 
Error, how pending the Cirtt of Crro2. 292. Strange came new to thew 
far fpecial Caule, and fatd that if this bad been a ſecond Aktion broufht 
Bail pall be upon the Judgment, he did agree that common Bail meght 
be giver, or VE fufficient, But as this was onip the fir Ation, he concerven 
not, infuch Chat thep were intitled to {pectal Wail, and as. ta che: other 
AGtion. Dart of the Rule, be ſaid that there was no Reafon fo? tts 
cing made abfoluic, unleſs it tas contented that Judament 

Hhould be given tit to ſtand ie Security, tn Cale the fir 
Judgment ould be affrmed. CUith Regard to the firf Part of 

4 the 
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the Rule, the Chiek Juftice ſaid, that as the Plaintiff could not 
have held the Oefendant to Wail tn the fir! Akton, by Reafon 
that the Debt was hut 31.35. he thought there was na Pre— 
tence for holding him to Batl in this neither. As to the laſt Part 
of the Rule, he took the Prattice of the Coutt to be fo nrant 
Imparlances tn thefe Cafes from Cime ta Cime, tif the ccirit 
of Error Mould be determined. Che reft of the Court were of 
the faine Opinion. Accordingty the firf Part of the Rule was 
made abloltrte, and the lat Part of it amended, by ordering 
Imparlances to be granted in the Manner mentioned by the 
Chief Juſtice. 


Robinfon againf? Lorkin and others. 
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The King and Refit. 


What kind be er Defendant had been convtted upon an Indicktment for 

of Fees thal taking 14d. for examining, marking and fealing 14 pint 

be faid tobe Wats, as Servant to one 92. Rode, Cſerk of the Market to 

Clerk of a the King's Doufhoid. 2. Strange now moved tn Arreſt of 

Marker Judgmeñt, and fain that it appeared by 4 Inft. 274. that the 
Fee of a Penny was Due to the Clerk of the Warket for 
marking and fealing a int Weafure, fo that there was na 
Offence laid in the Indictment. Che Chie’ Juſtice faid that 
the Court could not judictally take Jotice, that the Fee of 
a Penny was Due ta the Clerk of the Market fo2 this Part 
of bis Dice, Accowingly the Wotton was refuted. 


Carey and Hilton. 


——— 1s Treſpaſs fo2 breaking the Plaintiff's Ciofe, calicd Bings- 
worth-field, the Defendant pleaded, that the ſaid Clote was 

the pooper Land of the Defendant. Che Jolainciff repited, that 

it as the Eftate of Inheritance and proper Land of the 

Plaintiff, ano not the proper Land of the Defendant. On 
“fue joined the Gerdick found, that the fato Lands were the 
Eſtate of Inheritance and proper Lands of the plaintiff, anv 
not of the Defendant. 992. Kertleby had fome Cime ago mo— 
bed tn Arreſt of Judgment, that this Plea of the Oefendant, 

though) intended to anfwer the Plea of Liberom Tenementum, 

pet was by no Means agreeable to tt. He fubmitted it, that the 

Iſſue joined was really immatertal, and therefore the Plaintiftf 

could not have Judgment upon it; accordingly he obtained a 

Rule, that the Plain iff Hould hing tn the Poftea. Che Poftea 

being bought in, 952. Strange argued a few Days ano, that 

this was only a Wit-pieading and cured by the Statute of 

Jeofails; fo2 this Purpoſe he mentioned the Cale of Yateman 

and Muftard, Trin.1 Geo.r. There in Crelpafs the Oefendant 

pleaded, that A. was feiled and demifed to him, and laid a Que 

Eftate fo. a Wap; Gerdict was given for the Defendant ; tn 

an Arreſt of Judgment the Plea was Held good, though on- 

Ip alledged in ft, that the Defendant was feiled without fap- 

ing, that he was feifed in Fee. @a the fame JPurpole he cited 

2 Bulft. 41. 5 Rep. 43. Salk. 365. and Yelv. 227. However at that 

Cime the Kule was inlarged for flaptng the Judgment. 932. 

Dennifon argued onthe fame Side with 2, Strange, and citen 

3 Cro. 87. 2 Cro. 678.an0 2 Saund. 217. Che Chief Juttice fatd he 

DID anree, that the Plea was bad tn tt Celf, and might have 

been taken Advantage of cna Demurrer. Foz he took the Wean- 

tng of the (Uords in it ontyto be, That the Defendant had fome 

Sort of Property in the Lands. Wo wever, as the Gerdté has found 

“that the Detendant had no fort of Property, he thought the 
Plaintiff muſt recover. Judge Page and Judge Probyn were 

of bis Opinion, Judge Lee was of another Dpinton. He laid 

the Plea of Liberum Tenementum bp conftant Gfage always ub 

4+ poſed 
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poted in it a Right to the Poſſeſſton, which this Plea by na 
Means docs, And therefore he thoucht that a Cerdiz found 
in the CVUords of it could not make tt good. Accordingly up- 
on the Courts not agreeing tn Opinton, the Matter ftacd aver 
fo2 a Dap oꝛ two. Vide polteary — 


Anonymus. 

R. Kettleby moved fo2 a Mandamus to he tireied ta the 

Archtithop of Canterbury, requiting him ta abmit 992. Av- 
ftis toa Fellowſhip in All-Souls College in the Univerſity of Ox- 
ford. De faid this College was founded by Arcibhtfhop Chichely, 
and the Statutes of the Cellege pyovide, that the Election of 
the Fellowhhips Mall be made on All-Souls Day, o2 within 
thee Days after ; that upon cvery ſuch Eletion the Founder's 
Kinſmen hail be preferred befo2e any other Perſons. And in 
cafe the Fellows cannot agree to$ go to an Eledion within 
that Cime, the Right of fiſling them up, Mall nevolve to the 
Irchbiſhop of Canterbury fo2 the Cime being. Me fad there 
was a Uacancy before faft All-Souls Day, and 992. Auftis, wha 
was the Founder's Kinſman, offered himſelf a Candidate at 
the Election; but he was retuled (the Collene -omitting te fil 
tp the Clacancy) and thereby the poefent Right devolbed to 
the Archbihhop. This 952. Kertleby (aid was the State of the 
Fat; Lut He owned there was tome Diffculty tn laying tt 
before the Court ;.fo2 2, Auftis has Demanded of the Colſege 
a Copy of the Statutes which they have refuled Him ; fo that 
he can only produce to the Court fuch a Copp of them, which 
he bad from the Wurler of the College ; however 932, Auttis 
{wears he believes it was a true one, Che Chief Juſtice 
faid, that in the Cafe of Colleges that ate of Royal Foun- 
dation He believed the Court has granted Mandamus’s, where 
no Cifito2 is appointed, but tn the preſent Cale, which is of 
a private Foundation, he believed it might be a Dobe, whe— 
thet a Mandamus could yo, though tt ſhould be admitten, that 
no Cifite, was appointed by the Statutes. Dotwever he thought 
at prefent the Court couid not inquive into that Matter, by 
Realon that no attefied Copy of the Statutes was then before 
them. Jn the Cale of Str Edward Seymour, where -an Ooivinal 
Deed Was tn the Adverſary's Mand, and he would not produce tt, 
he DID agree, that parol Chidence was allowed of tt; but then 
it was from one who had read the Deed itlelf, whitch is not pre- 
tended to bein the prelent Cale, De fatd tt was certain, that 
this Cotirt could not grant a Rule fo2 the Iuſpedion of them, 
till there was a Caule in Court betiveen 992, Auftis and the 
Collene; and even then it might be a Ooubt, whether thep 
could 20 it. However He dtd think that the Party might have 
a Sight cf them in Chancery bp bainging a Bil of Diſcovery; 
and till that was Done, this Court could doa nothing in 
the Affair. Che Reft of the Court were of the fame Opinion; 
accordingly the Wotion was refuled, 


Vou. IL sae 0 . * airy _ He. 


How far. a 
Mandamus 
will lie, or 
Not, to admit 
a Perfon toa 


Fellowfhip. 
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Heblethwate againf# Cartwright and others. 


How fara Canc. yAmes Heblethwaite being feifed of certaitt Lands in Fee— 
Portion fhall J Simple, made a Settlement of them to the Cite of 
be — * Dimfelf fo2 Life, the Remainder to bis Wife for Life, the Re- 
gor, by _ Mainder to the Heirs of the Woop of Charles hereafter to be 
verfionary begotten, and in Default of {uch Iſſue the Remainder fo2 a 
Term. thoufand Pears to certain Cruftees for raiſing Portions faz 
bis Daughters, viz. for raifing the Sum of soool. im cale he 

ſhould have theee Oaughters, and fo in Proportion ſhouid he babe 
ior 02 deſs, equally to be divided between them at their re: 
[peitive Anes of 21 02 Day of Marriage, which wouid firk Hap: 
pen ; the Remainder to bis Beother Charles Heblethwate fo2 
Life, and after his Deceale to the Heirs Wale of his Body here- 
after to begotten. Jn this Deed of Settiement there were twa 
Provifocs ; one was, that the Cruftees thould raite this 
Danep fOr the Daughters Portions by the Rents and Pee 
fits, 02 Sale and Wortyage during the Cerm, the other wis, 
that if James Heblethwate their Father 02 any of the Remainder: 
men ſhould give an Equivalent ta anp of the Daughters, that 
then theit retpetive Joottions fhould not be ratfed in the 
Manner that has been mentioned. Margaret the Citte of James 
Heblethwate Died without Flue Wale, teaving thee Daughters, 
cach of which were marricd at the Cime of her Death. “Charles 
Heblethwate had Iſſue one Son, named William, bow at the 
Cime of the Settlement, but had no other Chitdren afterwards. 
William had Jflue a Son, wha after the Death of James Heble- 
thwate bought his Bill in this Court again the thee Daugh— 
ters, to have a Decree made of this Ettate, in pᷣurcuance o€ 
the Settlement. Che Defendants inſitted upon two Rights - in 
the firft place, that they were intitled to the Eftate ; fecondip, 
admitting that they were not, that Mill the Ettate was charge: 
able with their Portions, and the Intereft thereof due fram 
the Death of their Bother. Clith regard to the firt of thete 
Matters Lowd Chancellor (aid, that the Difficulty arifes from 
the Limitation in the Settiement being to the heirs of the Boop 
of Charles, hereafter to be begotten ; but pet be din think that 
this was an Cftate-Cail general tn Charles; that William himteit 
ould habe been intiticd to it, and confequentip that the 
Plaintiff was fo likewife. He fatd Low Coke’s Opinion was, 
that a Limitation in a Deed heredibus procreatis 92 procreandis was 
all one, and $2. Bootle had cited a Cale 24 Edw. 5. 28. Pafch. 
15. where the ods hos procreaverit were held to be the fume - 
andaf the CUows had been already begotten, Lord Chancelloz fain 
be ſhouſd have thought that the heirs af the Eodp born at: 
terwards would have taken likewife. CUith regard to the fe- 
cond Queſtion he faid, that it was objeted by the Plaintiff, 
that the Interett of the Daughters Portions ought not to com- 
niente barely fram the Death of the Mother, but from the 
Death of the Father Wkewile; and to fupport the Objegton, 
the two Proviſoes in the Settlement are telicd upon, Bp the 
fir of them tt ts contended; that the Cows are cee the 
5 erm, 
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Term, and till that falls tnto Poſſeſſion nothing is to be raiſed; 
by the fecond, that the Father had all his Life-time ta offer the 
Oaughters an Equivalent foz their JOe2zttons. Wut his Lov- 
fhip ablerved, that where a certain Dap 18 appointed for 
Popttans becoming Duc, nothing was moe certain, than that 
everfionary Cerms might be fold before they fell into Poſ— 
Ceflion ; and that thounh there ts no expreſs Claule o2 Sale ta 
warrant it; and as toa the other Proviſo, that was only in the 
Mature of a Power of Redemption, Accowinaly a Occree 
was in Favour of the Plaintiff; but Cubjee to his ällowing the 
Daughters JIotions, and Intereſt cf 4 per Cenc. ta be compu 
ted from the Ceath of the Wather. 


The King againff Scolden and others. 


ftice faid, in the Cale of Str William Lowther, the Court refulen 
granting 


439 
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granting an Information again him fez erercifing an Office tn 
the Wozough of Pomfret, thounh tf appeared that be took a 
Doufe tn the Woreuch ta qualify himſelf only the Day before 
the Eledion. De fatd likewiſe, thar there twas no Peetence ta 
make the Rule abfoiute as ta 2. Scolding. Accowingly the 
ules relating to him and $52. Brady were diſcharged. 





The King and Elmes. 


Vide ante R. Huffey mobed ta amend a Plea to an Wnfownetien 
454. in the JRature Of a Quo Warranto, though after a Confili- 
um ; and a Rule was mate te Hem Cale. Vide poftea. 


Den and Perry againf? Mullens. 


How far a Ortefoes Hading been in Cuſtody of the Ocfendant, the War: 
Courtof Law fhal of this Court, nave a Bond to him of Jndemnity to 
will vor ol; , babe the Benefit of the Bules; but after this there was a Pre 
Pen mat tence of bis having made an Eſcape, and tt was fata that 
defend a there was a Contribarce between the Warhal and the Plain— 
Suit witha- tiff, at whofe Suit Cortefoes was in Cuſtody, that this Aiton 
nother. fhould be brought again the Defendant; that the Defendant 
would {et Judgment vo againſt Him upon tt, and then weuid 
nive this Judgment tn Evidence in an Afton brought upon the 
Bond of Indemnity. Cpan this 992. Marh moved, that the 
Defendant minht permit 2. Cortefoes to Defend this Atian 
jointly with bim. De fad this was in itfelf a reafanable 
Motion; hut moe elpectally as the Defendant was an Oi- 
cer of the Court. Che Chief Juftice ſaid, that Wottons of 
this Gort are admitted fometimes tn Chancery; but be be- 
lieved never in a Court of Law. Che reft of the Judges 
were of the fame Dpinton ; accordingly this Part of the Mo⸗ 
tion was refuſed. However there being another Part of tt with 
regard to a Complaint againt the Warthal fo taking a Sum 
of Money of 92. Cortefoes anain the Duty of His Office ; the 
Court made a Rule upon him to ſhew Caule as ta that, 


The King and The Juftices of Peace of Shrewsbury. 


Vide ante . Ms Abney Cathe now to thew Caufe, and faid that the true 

394 . Keaton forthe Court’s retuling a Certiorari in the Cafe 

Of Utoxeter was, that ik the Rate Mould he removed up the Poor 

would be left ſtarving, which he fad held tn the peefent Cafe 

equally as in that. Judge Probyn and Judge Lee Declared that 

that was the truce Beaton of that Cale; accowimelp the Rule 
was diſcharged. 


5 | ——— oa Aa Anony- 
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Anonymus, 


R. Pilfworth moved fo2 a Mandamus to be direted to the Ftr- How far a 
ffices of Peace in Berkfhire, requiring them to hold — 

a Court of Confervancy, in JOurfuance of 17 Rich. 2. 9. for that Seley 
part of the River of Thames which lies tn theft County. require Per» 
But the Chiek Juſtice fatd, that tf there are any Complatntsg fs to hold 
toncerning thefe Rivers, they are tobe made at the opdinaryp 2 Court of 
Court of Seflions by the Wows of this Statute, and no Ceres 
patticoular Court of Conflervancy ts appointed by the At forthe river 
this Purpoſe. Judge Lee tard, that the Court in London is Thames. 
ereied by Charter given to the City; accordingly the Wotton 
was refuted. 


Kent and May again? Kent. 


Tr HE Chief Juſtice delivered now the Opinion of the Court Vide antes 
upon this Recow,; be faid the ſingle Quettion which re- 35° 
mained as a Doubt with them was, with Renard to the Da- 
mages aliowed upon the Afirmancte of the Civit of Erra2, 
from the Cime of the Judgment given tn the Common pleas 
in Ireland to the Cime of that Afirmance, and likewile with 
Regard to the Cots given upon the Writ of Error in the 
King's Wench there. As to that, he fatd thee Queftions were 
to be confinercd; Firſt, whether the Court of King’s Bench 
below ought to have given any fuch Damages at all, Second: 
iy, admitting that they thoutd, whether thele Oamanes were 
tightly given againft one of the Plaintiffs tn the pretent CUrit 
of Error. Chirdly, Suppoling that they were not, whether 
this Crroz can be taken Advantage of by both the Plaintiffs 
joining in the Allignment of tt. CUith Regard to the fir of 
thele Quefttons, the Court were of Opinion, that. tuch Da- 
mages ought to be given; Howeber not upon the Statute of 
Merton, but upon that of 16 & 17 Car. 2. 8. (4.) which Statute 
was enacted tn Ireland the Pear following. Wut with Regara 
to the fecond DQueftion, they were of Dpinion that the Da— 
mages Ought to have been given again them both jointip. Che 
Chief Juftice did own, that as it appears upon the peelent 
Recow, that the Ancefto2 of one of the prelent jolaintifis was 
alive fome Cime after the Judgment given in the Common 
Pleas, it might feem a little hard, chat the Heir of that Par⸗ 
ty, who is one of the peefent Plaintiffs, houſd anfwer fo that 
Part of the Damages incurred between the Cime of the firtk 
Fudgment and that of his Anceftar’s Death; but pet as the pre- 
fent Cafe is, be mutt antwer fo2 that Part of them ag well ag 
for the other incurring to the Cime of the Affirmance of the 
Judgment; and this by the Statute of 16 Car. 2. which has 
beet mentioned. Forby that Statute, undoubtedty he mutt 
join in the Recognizance with the other Plaintiff, and by the 
Tords of it mult be fubjet to fatisty the Damages likewiſe. 
He oblervend farther, that the Court were of Opinion, that thete 
Vor. Il. 5 U Damayes 
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Damages were not richtlp given fo ancther Reafon, namely, 
becaule no Cicit of Anquirp was awarded, tn aver to aſcertain 
then, De DID agree that tt might be objeced that this was not 
necefiarp; becaule the annual Gaiue of the Lands ts alcectained 
by another Wart of the Recow,; fo that it may be ſaid chat 
there fs only Decafion for the Court te tneveate thefe Damages 
in }O.overtion; but the Statute 1a mentioned required tits, 
and theretore it ought to have Deen done. And thts diſtinguiſhes 
the puefent Cafe from that upon the Statute of Merton; for 
there, though Damages are giden, the Wethod of alcertaining 
thein is left to the Diſcretion of the Court; and the nenerat 
Rule abſerved by them, has been not ta grant a GUrit of In— 
quiry, where the Damanes are etther admitted by the Party, 
D2 alcertained bp the Jüry, atter gibing their GCerdict; but in 
other Cates to grant it. Ca this Purpoſe he cited 1 Lev. 92. 
1 Lutw. 719, and the Cale af Burden and Burden, Pafch. 3 Will. 3. 
Rot. 393. Chis therefore ſhews that the prefent Cafe ts diftin- 
nuithabie from the others, and there might be tome Keaſon for 
the Statute of Car. requiring this; becaufe the Calue of Lana 
manp Cimes changes. Co the third of theſe Queftions he div 
agree that the meneral Ruie of Law was, that the Perſon ſhall 
not be allowed to align a Matter for Error, which ts for his An- 
bantage; and fo2 this Purpoſe he cited 2 Cro.92. 3 Cr. 891, 
Yel. 3. and Sawnd 239. but this ule Docs not hold where the 
Error 1s tn the final Judgment of the Court; and fo this 
Wurpole mentioned 8 Rep. Beecher’s Cale and Rol. Ab. 765. Chig 
art of the Judgment therefore with Regard to the Damages 
muſt be reverted; and fo mutt that with Regard ta the Coffs - 
upon the Affirvmance of the Judgment laid upon one of the Par- 
ties ifkemife. But then he fatd tt would be proper to contiver 
in what Foam the Judgment Hhould be, which this Court ought 
to pꝛonounce. And here thaugh the general Rule ts, that the 
Court above mul pronaunce the fame Judgment, which the 
Court beiow ought to have Done; and fo2 this Purpoſe he men- 
tioned 1 Cro. 442, s11. and 2 Cro. 554. pet in thele Cales o€ 
Wits of Erroz into Ireland, this Rule does not always hold. 
And in the prefent Cate, be ſatd this Court could not direkt a 
a CUrit of Inquiry ta the Sheriff of Kilkenny, which ts the 
County where the Lants tie. Wut they can only, oder the 
Court heicw to (Tue fuch Cirit, and that they take Care that 
execution be Done upon it. Chis is the fame MWethed as 
is taken in CUrits of Crroz bought in the Crchequer- 
Chamber on Judgments of this Court; and for this he citen 
2 Cro.206, Yel. 74. and Car. 180. Accowingly the Judgment of 
the Common Pleàs in Ireland was aftirmed in the whole o€ it; 
and likewife that Wart of the Judgment of the King’s Bench 
there, which affirmed the Judgment of the Common jPleas, to- 
nether with the Award of Seifin uponit, ordered by the King’s 
Wench, reverſed the ather Part of that Judgment with Regara 
to thate Damages and Catts, and directed the Court of King’s 
Bench below to award the Crit of Inquiry, with Execution 
upon it in the Wanner that bas been mentioned, 


x Cumber 


— 
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Cumber and Hill. 


HE Chief Juſtice now delivered the Refolutian of the Court Vide antes 

fH upon this Reco; and fad they were unanimouilp of D- 3%) 
pinion, that tn thig Cafe no Crofts Remainder dught to be al- 
lowed. De fad the weneral Rule in theſe Cafes tg, that no 
Eſtate hall arife, but where there is an erprefs Declaration of 
the Party, o2 a ſtrong Implication to that Purpoſe. Wut net: 
ther of thefe was fit the peetent Cale; for the anly Carts that 
give here any Colour o€ Doubt, are thafe, and for Default of 
fuch Iffue. Gut thofe CUords may well refer to the Wow Re- 
fpective, as weil as to the other Words tn the former Sentence ; 
and tf fo, the Leſſor of the Plaintiff ts to take after cither of ” 
the two other Grandchildren dying without Iſſue refpektvcly, 
and ag the Plaintiff was of equal Degree of Windeed to the 
Ceftator with their Wether and Sifter, this much confirms 
this Confirution, Che only material Cale that ſeems of any 
Weight againſt this Opinion, was the Cale of Homes and Mey- 
nel, reported in Sit Thomas Jones 172. and th other Books. 
But this Cale niatertally differs fram that in many Relpeds ; 
for there the Mos ate, if they Die Without Fue, which 
fomeching implies, that both of them are to Die firtt; like: 
wife there was the Clow all, which intimates that the Lands 
were to go all tomether; fo there was not the Mord Refpective, 
and the fir Devitee was the Ceftator’s Daughter, the Re: 
mainder-man oniy a Nephew. DHe fatd likewile, this Circum— 
ftance of Difference in Minded diftinguifhen the preſent Cate 
from that in Dyer 303, 326, ahd 4 Ley. 14. Accordingly the. 
Court cave Judgment fo2 the Plaintiff. 


Dobfon and Dobfon. 


<9 HIS Matter now coming on again, 9592. Strange argued for vide antea 
the Plaintiff tn Crroz; he ſubmitted in the firit place, that 207. 
Damanes ought not to have been gthen at all; for this docs not 
appear to be a GUrit of Dower unde nihil habet; the (oꝛd Unde 
being omitted, and Damages are givenin no other Cirits of 
Dower, accawing to Co. Lit. 32.b. He ſaid farther, that thele 
Damaryes are given in the prefent Cale a morte viri, whereas 
thep ought ta habe been given only a die Impretationis brevis; fo2 
the Demandant herſelf uenleted a long while hanging this 
Türit (ber Citle of Dower accrutny tn 1725, and this Cairit 
being brought only in the fecond Pear of the pefent Wingy) and the 
dught not ta take Advantage of her own Laches. De obfervea 
likewile, that the Damages were given too far, for thep are 
niven ta the Cime of taking the Inquifition, after the firtt 
Guogment by Default; and they ought to have been given no 
longer than to the Cime of that Judgment; for that ts ſuch a 
one upon which Erroz might be brought. He took Notice tike- 
wile, that the Futgment by Oefault was not rightiy cutred; 

for there were four Cenants, and pet the Entry ts quod ipfe fo- 


lemniter 


tii marae ite 
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Jemniter exact? non vern’. And faftly, he concluded, that there 
was no Day given to the Oemandant upen the Crit of 
Inquiry, which sught toa have been, acceding ta Carthew 173. 
and fo there was a Difcontinuance. 992. Parker argued on the 
other Side, and faid that tf the Party waulo take Anvantage 
of this Deteé in the (Urit, which bas been mentioned, be sumhe 
to habe removed the Wirit up by Certiorari, Chen as to the 
ime from tobich the Damages are riven, they ave always cam- 
puted a morte viri; and this by the Statute of Merton. Sa by 
Tonſtrucktion upan this Statute, the Oamanes have alwaps 
heen given ta the Gime of the final Judgment; and to this 
Purpoſe ts Leo. 56. and the Cale of Spiller and Andrews, Hill. 
8 Geo. 1. And as to the Judgment by Default, he ſubmitted tt, 
that this could onty be {aid to be defective Latin, and might be 
made good. Co this Purpoſe was the Cale of Peach and Chap- 
field, Mich. 4 Geowr. That was an Aition again feveral De— 
fendants, and they had conciuded their Pled with hoc parar’ eft 
verificare. The Court was of Opinton in that Cale, that the 
Plea was well concluded, and fad that they would underſtand 
the CUord Mis. In that Cale the Cale of Hales and Owen was 
cited too, where the Clos were, quod breve Domini Regis ema- 
navit, per quod Precepit; and there the Court (aid that they would 
underftand the Cows Dominus Rex before the CUord Precepi. 
Chen as to the Dilcontinuance, be concetved that there was 
none, De ald that the Precedents are conftantlyp in this Wan- 
ner; and cited to this Purpoſe Raft. 238.b. Pla. 16. Co. Ene. 
181. 1 Brown. Ent. 222. ani) Rob. Ent. 221, 243, 254. But if this was 
any Oilcontinuance, tt was cured by the Statute of 4 Ann. 16. 
fo? that Statute ertends to all Cafes, where there ts ta be 
n CUrit of Inquiry; and fo2 this Purpoſe he cited the Cale of 
Henwrikes and Atkins, Hill. 1oG. 1. Chat was a Crit of Error 
in the Exchequer Chamber, and a DOefek in the Judgment 
given cu Demurrer, which was held to be cured by that Sta- 
tute fo2 this berp Reafon. Che Court declared themlelves fa- 
tisfied with the Anfwers to all the Ereeptions, ercepting that 
of Judgment bp Ocfault; but as to that they inclined ta chink 
that the Exception was fatal; becaufe it did not teem ta 
them that the CUowWs could be conftrued tn anp other Sente, 
than tn the fingular Mumber. Cpon which 952. Parker fubmit- 
tev if, that the Cdlo20 Ipfe being wit in Court-hand, mighe be 
read Ipfe, there being no Dipthongs tn that Hand, that this 
wil be only talfe Latin, and the reft of the Toads being wut 
with Contrattons, that they will ferve fo the plural Rumber as 
wellas the fingular; and the Matter ſtood over, Vide poftea. 


When a Sci- 
te facias is 


brought ipon Cowper and Mapfon. 


a Recogni- 


panceo UNL IN a Scire Facias againſt Gail, to which there wag a Demurrer, 
Recogni- 2. Dennifon fubmitted it, that the Recognizance was (et forth 
zance fhall Wong ; £02 1t was, that if one Solomon Smith ſhould not happen ta 
He aie pay the Condemnation Money, O2 not furrender himlelf, &c. 
deferibec in WHeveas tt thould have been that t€ he ould happen not to pap; 


it, or no. ND then the Cows not furrender would be right. Che 
I Chick 


‘ 
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Chief Juſtice thought thts an Creeption of fome Height ; ac- 
- cogdingly the Matter food aver, Vide poftea. 





The King and Ellams. 


M's Abney came now to ſhew Caule, and aid that tf thts vice ante 
Amendment ſhould be allowed, it would aiter the very go:. 
Subftance of the Defendant’s Pleä. be oblerved, that this 
Was an Information tn the Mature cf a Quo Warranto bought 
ayaint the Defendant fo2 evercifing the Deice of Wapyor m 
the City of Chefter. Ca this Intormmation the Defendait 
pleads, that bp the Charter two Perſons are to be nominated 
by the Wapor and Alderinen out of the Citizens of the City, 
Suburbs and Hamlets there adjoining, and that the Mayor 
for the Pear enſuing ts to be choten out of one of them. AnD 
the Dekendant avers, that he was nominated out of the Citi- 
sens and Inhabitants of the City tanether with another, and 
that he was dulp clesed out of one of them. acceding ta 
the Fown of tie fain Charter. Co this Pleä there was a 
General Demurrer. 2. Abney (aid, that the Plea was certainly 
badin Subttance ; fo2 by the Charter the Defendant confeſſes that 
the Momination is to be out of the Citizens of the City, Sub- 
urbs and Hamlets ; and pet he alledges that his Momina— 
tion Was out of the Citizens of the City only. Che Deken⸗ 
Dant has joined in Demurrer upon this Watter. And the 
Kecord atuaily made a Confiliam. And therefore, tf there was 
no other Objeition tn the Cafe than thts, be tubmitted it, that 
was fufficient to thew, that the Amendment ought not to be. 
He (atd likewiſe, that the Pofecuto2 had loft a Crial; for this 
Receow was carried Down at the lal Afifes upon an Jilue ta 
try, whether the Oefendant was Alderman at the Cime of his 
Elekion to be Mayor. Che Oemurrer was joined even at 
that Cime; but that Fue was not tried, the Prelecutar 
reliving upon this WMiftfake. Me obferved farther, that he was 
fat from being certain, that this was not ta be confiderca 
as a Criminal Proſecution, fo2 on Motion for a new Crial 
in an Information of this Sort the twelve Judges were equal: 
{y Divided tn Opinion; and_a new Crial coulda nat be Hav. 
2. Strange and Come other Counfel argued for the Detendant. 
They ſaid they Did conceive, that efpectaily fince the Statute 
of 9 Ann. 20. this was a good Deal to be confiderecdas a Ct 
Dil Suit. And as to the Lols of the Crial upon this Account, 
they faid the Fat was plainly otherwife ; for the Beaton of 
this Information's being not tried was merely upon the Pro⸗ 
fecuitoys being appebenfive that the Defendant would take 
the fame Challenge in this Jntoxmation, which had been taken 
itt another ct the fame Sort befor. OF this Fast they could 
eafily procure an Afidavit ; and fo thep could, that the Fault in 
the jPiea was not owing to any Deſign, but meeriy ta a DWittake ; 
and they fad that after a Demutrec the Court bas of 
tent allowed of Amendments. Fo this Purpoſe they mentton- 
cathe Cale of Wilks and Rich, Mich. 9 Ann. where an Amendment 
was allowed after aDemurrer and even Argument Had tn the 
Vou. IL. 5X Paper. 
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joaper, So in the Cale of the Cotwn of Malmesbury, Eafter 
9 Ann. that was an Anfozmation tn the FRature of a Quo 
Warranto; there happened to be thete a Wiffake in the Mame of 
the Corporation ; a Demurrer on that Account ; and even after 
Argument, Amendment allowed. And Mich. 12 Anne, there was 
the like Information relating to the fame Cown of Malmesbury; 
Iſſtre taken upon Non ufurpavit, tn the Poftea the Iſſtie was enter- 
cD Non Col’, and the Poftea amended Hil. 12 Geo. 1. tn the Cale 
of Ballam aud Hartford, the Defendant's Plea canciuded to the 
Country, where tt hould have conciuded with an Averment ; 
there was a Demurrer and Joinder in Demurrer on this Ac- 
count; and pet after that it was amended. So the nert 
Crem in the Cale of Crocket and Jones, the Plaintiff in reply- 
ing to a Pleatof the Statute of Limitations had omitted fet- 
tiny out the Continuanctes of the Crit, which be ferved out ta 
take the Cafe out of the Statute; pet there even after Arqu- 
ment upon Oemurrer the Court gave Leave, that the Con- 
tinuances fhould be entercd. Jn the Cale of The King and 
Hughes, t:hich was an Information in the Mature of a Que 
Warranto f02 erercifing the Dffice of Mayor of the Cown of 
Liverpool ; the Defendant fet forth in bis Plea, that the Wapor 
eleé ought by the Charter to be ſworn before the late Mayor, 
and the of the Batlifis; and he averred, that he was ſwoörn be- 
fore the late Mayor. Peter Witfeild one of the Wailiffs and ana- 
tier WBatliff. Wut by Wiftake Wirfeild’s Chꝛiſtian ame was 
miffaken, fo2 tt was Robert and not Peter. Che Reco was 
(et dawn to Crial with this Dittake in it. (pon this there wag 
Apylication ta Loꝛd Raymond at bis Chambers in Hil. Gacation 
1727, that they might have Liberty to make up a new econ 
of Nifi prius; and an heating Counlel he directed, that tt hould 
be fa, and provided this Record could be fent to the Aftites 
hefoze the Caule was tricd upon the other, that the Cauſe 
fhould be tried upon this Record and not upon the other. Ac— 
cowingly a new Record of Nifi prius as made up, (ent Down 
by an Expꝛels ta the Afifes, not there before the Caule came 
on, and the Cauſe began to be tried upon that Reco; but 
upon a Challenge being taken the Caule was withdrawn bp 
Confent. Soin the Cale of Morton and Tuttey, Mich. 3 Geo. 2. 
in the Court of Crehequer, that was an Axion fo2 cresting a 
private Iufance. Jn Trin. Cerm before there was a Demur— 
ter to the < eclaration fo2 falle Latin, anda Joinder in Demur— 
rer, pet in Mich. Cerm following the Court allowed the Oe- 
mutter to ke withdawn on pleading an iſſuable Plea, though 
it Was urged there that the Party had loft the Wenefit of a 
Trial: and to the fame JOurpole they cited the Cafe of The 
King and Hays, Vol. 2. 142. Hutton and Walker, Vol. 2. 220. Dum- 
mol and Aldworth, Vol. 2. 291. The King and Charlefworth, Vol. 2. 363. 
and the Cale of the Outchels of Marlborough, Vol. 2. 418. and 
farther vetted upon 1 Cro, 144. 1 Show. 273. 2 Mod. 167, and 
3 Lev. 347. Che Chief Juitice fatd, that as this is an Annual 
Office, it would be a Ching of Dangerous Conlequence to al- 
low an Amendment of this Soꝛt as a Ching of Courle, with: 
out laying a proper State of the Fak by Affidavit. Fo if fo, 
ft would be tn the Power of fuch Officer at any Cime ta be 
5 i 
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his Office out, before Judgment could xo againſt him; and 
therefore be thought the prefent Rule ſhouſd be diſcharged, wt: 
ving the Ocfendant Liberty ta move this Matter ayain upon 
peoper Affdavits. Che reft of the Court were of the fame 
Opinion. Accordingly this Rule was difcharned, and the lak 
Day of the Cerm two Afidavits were laid before the Court ; 
one, that the Crtal did not yo on merely on Account of the 
Challenging; another that this Fault tn the ea was owing 
merely to an Dverfinht im the Counlel, and upon that the 
Court made a new Rule ta thew Caule, why the lca thouia 
not be amended. Vide poftea. 


The King and Witchurch. 
How far the 


— Birch moved to quaſh a Mandamus requitingy a certain Court will 

Wapo2 to Deliver Wooks over ta a Cown-CLierk. But the —— 
Dap of the Return beiny out, the Court refuſed to do tt. py Reawn 
Gnd Judge Lee ſaid the itke Wotion was refuted in the Cale thar the re- 
of The King againft The Mayor and Juftices of Wallingford. turn Day to 


it is expired. 
Anonymus. 


A AVR. Parker moved fo2 a Certiorari to be directed to the Juſtices vow. far a 
in the CommiMon of the Old Bailey to remove up an Certiorari 

Indictment for Perjury. He faid he owned that this Appli- will nor hie 

cation was made on the Part of the Defendant ; but yet as gay in cr- 

this was only a Disdemeano2, be (ubmitted it, bis Wotion der tore. 

was regular, and ſaid he appebended a like Motion was move upan 

granted in the Cale of The King and Forreft; and the Reafon ——— 

ve took to be, that the Judges ſeldom attend there after the ort 

Trials of the Felons are over. Wut Judge Probyn fai, the 

aft Cime he attended at the Old Bailey he heard thu Indit— 

ments fo2 Misdemeanors himſelt. And Judge Lee ſaid he re- 

membered the like Motion was refuledin the Cale of The 

King ant Lady Blunt. Qecodingly it was refuled in the preſent 

Cate. 


The King and Pool. 


HE Defendant having obtained a Rule, that_Judge Lee How far che 
T would ſpeak With Jude Forrefcue concerning the State of the Court will 
Evidence tn this Caule that was tricd before Him, Judge Lee re- Pr — 
ported the State of the Fat in the Manner following, Chis Rearin of 
was an Information tt the ature of a Quo Warranto granted che Jury’s 
againt the Detendant fo2 exercifing the Dice of Wayo2 in the finding a 
Borough of Liverpool. Four Ifues went Down to be tried, Verdi con- 
and the Judge was fatisfien with the Aerdtt on thee ot prance 
thei; the fourth Iſſue was, whether the DOecfendant was the Judge. 
duly cleéed. Che Chidence on that Jue appeared to be, that 
the Charter-Dap for the Election was St. Luke’s Däy the 
13th of October; there was a good Deal of Diſorder — 
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Eleſion on that Day; accowdingly by Content the Jail was ad- 
journed till eight of the Ciock in the nert Dogntng; then the 
oll ent on, and the Defenvant had the Wazority of Cotes. 
Apon this Evidence the Judge direted the Jury to find a Gerdict 
on this Iſſue for the Defendant, but they found tt fo2 the Kine. 
Apon tits State af the Cale 2. Abney (ald, that he conceived 
that he was intitled to pap, as a Ching of Courfe, that a new 
Crial minht be granted. And fo he ſaid tn the Bewdly Cafe, 
which was even a Crtal at Bar, where the Court direéed the 
Jury to find a Gerdié Coectally, and they found tt generally; 
cleven Judges were of Dyinien againt one, that anew Criat 
fhould be granted; and a new Crtal twas granted accordingly. 
992. Strange and others of Counſel on the other Side laid that 
thep thoutd ust contend but the general Rule was as has 
been mentioned. Wut th the prefent Cafe, they fata the Ad— 
sournment of the Poll appeared upon the RecowW,; and as it div 
fo, thep concefved that bp the Record the Adjournment appearen 
to be illegal; and no Confent could make ft good; becaufe on 
the Charter-dap the Office of the precedent Mayor abſolutely 
Determined; and they Mould have fubimitted it ta the Court that 
this Cale was not within the Benefit of the Statute of 11 G.r. 
which allows of Adjournments tn certain Cafes. Che Court 
thought this a Quefiton proper ta be confidered of; accorn- 
ingly the Rule foz granting a new Crial was tnlarged till che 
nert Term. Vide poftea. 


Hollowday and Pit. 


HE Chief Juffice fatd now, that all the Judges of England, 

ercepting 952. Baron Carter, had met upon the Confidera- 
tion of this Cale; and their unanimous Opinion twas, that 
cven after a Diſſolution, the Members of the precedent Par— 
itament are intitled to fome Peivilege in returning to their 
tefpetive Places of Abode; what Cime that JPtvilege mas 
Confined to there was no Occaſion to determine; becaule cup⸗ 
pofing the Cime of Peivilege ta be only a convenient one, their 
Opinions twere, that the Ocfendant Had not even that conve: 
nient Time aliowed him; he being taken in Execution within 
thee Days after the Pporꝛogation, and two Days after the 
DOiflolution. Che great Dueftion which they doubted upon 
was, whether the Dethod, which the Oefendant had taken 
to obtain bis Diſcharge out of Cuſtody, was a proper one, o2 
not. As to that, he tard all their Opinions were, that tf the De- 
fendant had tued out a CUrit of Pꝛivilege under the great Seat, 
that would pave been a proper one; whether this was fo, o2 
not, the Judges differed in Opinion. Accowinaly the Reloiu- 
tion of this Court was, that this Rule hould be inlarged tilt 
the nert Cerm, that they might hake an Dpportuntty for con- 
ladering more fully, whether this wag a proper Aethod, o2 nor; 
and in the mean Cime the Defendant thauld have Liberty given 
bs — out a Crit of Pꝛivilege, if he thought proper. 

ide poitea, 


5 Cary 
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Cary and Hilton. 


"FE HE Chiek Juſtice now delivered the Refolution of the Court vide antes 
in this Matter; he fatd_they all agreed that thts Piea 363. 
would have been bad upon a Demurrer; and fo if the Turv han 
found that the Lands were the proper Lands of the jPtaintiff, 
and not of the Defendant, thts Gerdté potty would not have 
made tt good. But as they have found that this ts the proper 
Eſtate of Inheritance tn the Plaintiff, they theuahe tt had made 

it good; becaufe otherwite the Court mut tntend a particulac 
Effate in Somebody elle; and to this JOurpole the Chief Tuttice 
mentioned the Cafe tm 1 Vent. 123. and that of Yateman ana 
Moftard befoze Cited. Accodinglpy the Rule was diſcharged fo2 
arreſting the Judgment. 


Deveniſh and Martin. 


— Chief Juſtice delivered now the Reſolution of the vide antes 
Court in this Watter, which was, that as this was a 373. 
Difcontinuance, ibe only Wethed of obtatning double Cots 
was by Rule of Court. Che Chtef Jullice (aid that none of 
the Statutes give finale Coſts in thefe Cafes cf Dilcontt- 
nitances; but they ate cnlp atven by the Court, as Cerms 
wich they put upon the Party when he moves to Diſconti— 
iite. And therctore as fingie Coffs are only given by Rute 

of Court, the Double Cofis ought to be given tn the fame 
Wanner, Accowinaly that Part of the Rule which related ta 
the Suggeſtion was diſcharged, and the other Part, which re— 

Lo to the Datter’s Allowing Double Colts, was made ab— 
folute. 


The King and Brooks. 


N Rute to ſhew Caule wp the Defendant ſhould not hate a whenaRe- 
Copy of the Venire and Diftringas, 952. Strange fald that thig eord is ſent 
was an Information in the Mature of a Quo Warranto, bꝛought done bi Mite 
ayant the Ocfendant fo ererciling the Dtiice of Wailifl in the 4, 2 ees 
Gown of Liverpool. Chis Caule he laid was tried tn the Cou: ricd in a 
ty Palaſtine of Lancafter, and was fent Down bp Mictimus,; County Pa- 
and the Venire and Diftringas both ifued out of the Court be- — een 
jow, therefore theſe CUrits are not to te filed in this Court, ee 
and confequently this Court cannot give the Party a Copy OF jor give 
them. Jn the Cale of The King and Franklin, Vol. 1. 37. Leave that 
Motion was made that the Poftea might be filed tumether with Copies a 
the Venire and Diftringas, in order that the Party might have — 
Copies of them. Wut even there the Court was of Dpinton de, 
that the Poftea and Diftringas ought to be filed, tho’ tt was agreed © 
that the Venirefhouid not. Che Chief Juftice fad that where 
any Wotion is intended to be made on the Plea Side, a Rule ts 
drawn UP Upon Aation that the Plaintift's Attorney Halt ar- 
Vor. I. ed tena 
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tend with the Poftea; in the Crown Site the Form of the 
Rule tn ſuch Cafes 15, that Peoceedings thall be ftatd till the 
Parties bying the Poftea into Court. Jn neither of thefe 
Cates the Party has a Liberty given him to take a Copy of 
the. Poftea; but the Party has a vealonable Cime allowed him 
for lacking tnta the Poftea, and examining it. Che reſt of the 
Court were of the fame Opinion; accordingly the only Ruie 
that they made was, that the Poitea fhauld be baught inta 
Court. Vide poftea. 


Cafwell and Norman. 


Whena Writ Me Dennifon moved that the Court would give Directions 

of Error is to the Matter to allow Coffs again an Crecuto2, upon a 

brought by Curit of Error bought vy him on a Judgment, charging hint 

low Bee with a Devaftavit. 952, Parker aryucd on the other Side, and 

thall pay daid He thould not contend but in Cafes of this Sort Erecu- 

Cofts, or not. tos muft put in Gatl upon Writs of Crro2; and fo is 1 Sid. 
368. but the Statute that gives Coffs upon Mrits of Error, 
he conceived, did not ertend to Crecutors; becaule they da not 
pay Cots upon the orginal Juonment. Che Chiek Juttice 
{aid that it was true deed, that Plaintiffs Executors do not 
pay Coſts upon the oiginal Judgment; but it bas been always 
Hein that Defendants Crecutos do. Che fame Diſtindion 
he thought ought to be obſerved upon CUirits of Erraz; efpect- 
ally as in the prefent Cale the Crecuto2 is found to be gutitp 
of a Devaftavit. Che vett of the Court agreed with the Chick 
Juſtice; accowinglpy Directions were given ta the Waster to al- 
low the Defendart tn Error bis Coſts. 


Neal and Peifely. 


When a De- ke HE Defendant was arrefted by Proceſs returnable the firſt 
claration is Return of this Cerm, and upon that was committed to 
delivereda. the County Oaol of Northumberland. Che Plaintiff's Attorney 
againft  * deliveren a Declaration to him in Cuftodp before menfem Pafche ; 
ftody, how and becaule the Defendant did not plead in eight Days firnen 
farthe De- Hig Judgment. Cpon this tt was referred to the Water to in- 
fendancis quite into the Jrregularity of this Judgment; and now he re- 
plead, ornot, Ported the Fat to be im the Banner that has been mentioned; 
within eight Dut With this additional Circumfance, that there twas no jo- 
Days. tice to plead within the eight Days annered to the Declaration. 
992, Agar argued in Support of this Judgment, he fatd He 

fhould not contend but it the Rule of Court that twas made ta 

eftablify the Practice upon 4 & 5 Will. & Ma. 21. now fubfifien, 

the Judgment was itrenular. Wut he fubmitted it, that the 

late Rule made tn 3 Geo. 2. for altering the Cime fo2 pleading, 

extended te Priſoners as tell as other Perſons, and thereby 

the firtt Rule was no longer in torce. Che Chiet Juttice fain 

that he ſhould have much inclined to have been ef Dpinion that 

the daft Rule did not extend to Perſons in Cuſtody; but there 

was no Decalion to give an Opinion upon that Point; — 

e 
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the proper Notice was not annered to the Declaration; and 
therefore the prefent Judgment mut have been Irregular, if tt 
Had Depended meerly upon this Rule; accordingly the Judgment 
Was fet alide with Coſts. 





Jennings and Kerridge. 


R. Harvey moved that the Ocfendant might be at Liberty How far the 

te enter up a Judgment as of 5 Geo. r. upon Notice of Court will 
the Botton given to the Oefendant. Che Chiek Juttice ob- siveridercy, 
ferbed that this minht be Dangerous on Account of JBur- sige eenr 
chafers; upon which 952. Harvey faid that he was willing ay be en- 
to enter into a Rule of Court that the Judgment ſhould not tred nunc 
be Docketed but of this Cerm. Che Chief Juſtice Cary, that ere tove— 
ſtill the Plaintiff would have it in dis [Power to docket it 
as of the Cerm it was entred up in, and it would onſy be 
Contempt of the Court ; for thisRealon the Botion was refuſede 


The King and. Winnyat. 


Me Strange took ſeveral Erceptions to an Order of Seſſions — 
made upon the Dekendant to pay 30 |. Cages to his Ser- oir 
vant; Firſt, that none of the Juftices appeared to be of the made for 
Quorum, Secondly, that the Sefions are {aid to be held fo2 the Payment of 
County, and not tn the County, Chirdly, that the Service does Servanrs 
not appear to have been performed in the County. And lattty, — 
that the Defendant Does not appear to be of the County. Ac: ge, matt be 
cordingly a Rule was made to thew Caule; and the nert Cer said co be 


the Rule hy Conlent was made ablolute. good, or 


not, in Point of Form, 


The King againff Friend and his Wife. 


HE Defendant having been convited upon the Sta: v1. por 
T tute of 10 Geo. 1. cap. ro. fo2 beating Exciſe⸗Officers 1M pons are con- 
the €recution of their Office, 992. Lacy moved in arreft Of vided upon 
Judgment, that there were diſtinck [Penalties given of sol. the Stature 
the one on the Mite, the other on the Dusband; whereas one ooo 
Penalty of 501. ought to have been infiited upon the Husband event the 
only. Accowingly a Rule was made to thew Caule, Vide Beating an 


Officer of 
eee the Excife, 
how far there fhall be diftin@ Penalties given pon thar Stature, or not. 


Banghan 
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Banghan againft Lother and others. 


Whenan dc: Sittings at JN Treſpaſs brought awetnt the Defendants fo 
tion of Tref: Guild Hall. L taking eway Goods, the Plaintiff vroved his Poſ 
pafs is (cian in them as Cruftee fo2 one Davis, upon a Crit of Erecu- 
ove or ttam, marked fa? 3001. againf the Goors of Atchenfon. — 
Gaede! hea Gi Hav contfeſſed a Judgment £02 6001. to Davis, anda Crit of 
far the De- Execution which was marked fo2 3001. came to be febred upon 
fendant may Archenfon’g Goods the sth of November {aft. The OSherifis 
oR —— Watliff upon the Erecution levicd but $81. 4s. and returned this 
Tiderothofe Upon the Crit. As {san ag this Erecutton was fo made, a 
Goods under WS5tl{ of Gale was made of the Goods to the Plaintiff, tn Cru 
an Execu- fg) Davis, but Atchenfon’s life continued in Poſſeſſion of theſe 
fon, nO, Hoos, anv carried on the Bulinefs of the Moule, her Husband 
vir 8 being mone of On the Part of the Defendant, Serieant Dar- 
ed the Gene. nel at fitft aniv endeavoured to fhew that the Plaintiff had not 
rallfue. fuch a Poſſeſſion in thele Goons by this Means, as to be able 
to maintain Crefpats; and thourht be could not be allowed to 
fhety a Citle to them under another Judgment and Crecutton, 
- tras uch as the Defendant bad pleaded generaliy Mot guilty. 
Wut the Chief Fuftice Cato the Defendant might be admirten 
to give this Cvidence upon this Iſſue, in as much as this ts 
only a Diſpute about the Bight of thoſe Goods between twa 
Gudament- Creditors ; though he did agrce that tf this Aiton 
Hoo been tought ty Archenfon himfelf, the Oefendant mutt 
Have juttifiea the Caking Cpectally. Upon this the Serjeant 
went into the other art of his Evidence, and ſhewed a Juag- 
ment by Dekauit obtained bp Lother againft Atchenfon, and a 
MUrit of Inquiry, afcertaintngy the Damages to 17s. rod. And 
upon the 3d of December an Crecution was made upon the Goods 
in the Dands of the Ciltfe cf Atchenfon. 952, Marth bp wap of 
Reply thewed, that Davis had at ſeveral Cimes alſiſted Archenfon 
with Sums of Wonep, that at the Cime of the Ercecution 
there was at leaft 86 1. bona fide Bie to Davis; that Atchenfon pad 
been an abfconding an for fome Cime; and that before and 
aftec the Crecution, ſeveral Perſons had Cent Ooods into the 
Houle upon the Credit of Davis, beliebiny that Atchenfon’s Cite 
ated oniy as Servant to him. Che Chief Juttice in Cumming 
up the Cwidence fad, that if any apen Agreement could have 
heen proved at the Cime of the firff €recution, that Atchen- 
fon’s CUife ſhould Continue tn the Poſſeſſion of the Goods, ag 
Servant to Davis, ta make a farther Improvement of them 
to2 bis Benefit, he Mould have thought the Gerdick oughe ta 
have been for the Plaintiff. Wut as no feb Agreement was 
proved, he thought this Cranfaitiwn ought to be cõnſidered frau- 
Dulent with Wenard to the Detendant; and therefore the Jurp 

Hould find a Cera fo2 him; whicd thep accogdingly div. 


2 Ward 
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Ward againf# Dunce and Norton. 


Sittings at Vy an Aiton of Treſpaſs and falfe Impreiſonment, vow far a 
Guild-Hall.2 fo2 taking and Detatning the Plaintiff two feveral Prifoner may 
Days, namely, the 28th of March faff, and the 4th of April be — 
following, the Defendant Dunce pleaded a ſpecial Justification. ee 
Qs to the Imprifonment on the firft of thele Days, he pleaded 
that he was a Shoe-maker, and that the Plaintiff brought him 
fit Skins of Shamois Leather to fell, that the Oefendant eva- 
mined him what Kight he had to fell them, and that the Plain— 
tiff informed him that he fold them for one 992. Dunce, wha 
happened to be the Defendant’s Brother. Che Defendant up- 
on this tent for bis Waother, and he told him it was an Impott- 
tion; and fo2 this Reafon thts Defendant fent for the other De- 
fendant Norton, wha was a Conftable, and the Plaintiff was 
taken inte Cuſtody by him, and carried to a Spunging-Houle for 
about three Hours. Chen the Plaintiff tas at the Spunging— 
Moule, ft was too late to carry him before a Futtice of the 
Peace, it being about 9 of the Clock on the Saturday Ebening, or 
02 the Plaintiff to fend for his Friends to thew how he came by 
the Goods. Upon the Plaintiff's Requett he was difcharged out 
of Cuftody fo2 the prefent, upon his agreeing to leave the Goods 
with the Defendant's Beother, and pramifiny to come again tg 
the Defendant’s Brother on the Monday Moning following ; 
and then to juftify his Rigit to the Goods, vut he did not come 
according to Promiſe. As to the Impeiſonment on the ſecond 
of theſe Days, the Defendant pleaded that he Cent fo2 the other 
‘Defendant Norton, to retake the Platnttf for his having efcayed, 
and to catry him before a Juſtice of Peace, which was acco: 
ingly Done. Che other Dekendant being a Conftable pleaded 
Hot guilty, as to the whole, Chis Caule coming now ta be 
tried before the Chief Juftice, the Juftification on the firtt 
Dap was fully proved, and the Chiet Juftice thought tt to be a 
good ene in Point of Law. Wut as ta the fecond Juſtifi— 
Cation be at firft DoubtedD, whether what the JPlaintiff did 
could be called an Cicape; however, upon farther Recolicéion 
he (aid, that when the Plaintiff’ was lawfully tn Cuffodp tn the 
Hands at the Conftable, he could not legally be diſcharged 
out of that Cuttodp, but by a Juſtice of JOeace; and therefore 
what the Plaintiff D1 was an Eſcape. Wut then he fatd, he 
could not be retaken fo2 the Cleape, but by a Juftice of Peace's 
Tarrant. Fo2 although for Meceflity Sake, on Sulpicion of 
Felony, the Law allows a Conſtable, o2 even a private Perſon 
to arreft another that is fo Culpeted, without a (Uarrant; pet 
to juftify a Retaking for an Cleape, he thought ſuch Warrant 
was neceflary; and therefore tnclined to think that the ſecond 
Gutificatton was bad. However, becaufe upon the JPlaintifi’s 
Evidence the whole Cranfation appeared to be Done out of an 
honeſt Deſign, he dire&ed the Plaintiff to go into the Poof of 
bis Cate, and faid he would ſeave the Watter to the Fury. 
Che Plaintiff went inte his Poafs accordingly, and ſhewed 
that thousy the Plaintiff did nee come to 992. Dunce’g Rieiun 
Vor. I. 5 { a 


at the Cime appointed, yet afterwards a Friend of bis din 
sine to him and fullp fatisfied him be was well tntitied to 
the Goods. 952. Dunce the Oefendant wag acquainted with this ; 
but Norton knew nothing of it. Upon this the Chtef Juſtice di— 
reded the Jury to find a Gerdict for the Defendant Dunce upon 
the firſt Juftification, againſt him upon the fecond; and to find 
a Gerdict fo2 Norton upon the CUhole, which thep accowinglp din, 





Proctor and others again? King. 


How fara Sittings at Th an Ation hought upon a policy of Aflurance, 
— Guild-Hall.f the Cale upon the Plaintiff's Evidence appeared 
dco ce, tO be in the Manner following. On the r7th of December 
yee to New laft the Sbip called the Friends Adventure failed fram Sevil in 
Stile how farSpain laden with a Cargo of Danges and Lemons. On 
toOldStile. the 230 when the Sip was out at Sea near the Iſſand of 
Merlune upon the Coaft of Britany, a bery great Stow aroſe 

and the Ship and Cargo were loft in it. However there 

was no Opportunity of giving Advice of it till the 3d of 

January following, and_then a Letter was fent to one of the 
Plaintiffs giving an Account of it, which DID not arrive till 

the 14th. Gpon the sth the Policy sf Aflurance was fub- 

{cribet by the Defendant foz 100). 1oper Cent. being to be 

allowed the Defendant tn Cale of a Lols; hut by the Cerms 

of the Policy na Account was to be given of the Calue of 

the Lofs by the Affured; and this Poſicy the Defendant fub- 

feribed fo2 the Conkderation of a Outnea and a DMal€ only. 

Gipon the Ocfendant’s Ebidence the Cafe appeated to be tn 

this Banner. On the 4th of January Captain Mullens arrived 

with. bis Sbip, which had failed from Sevil likewiſe, and in 
Buttolph-Lane,. which was the Place where the Plaintiffs wha 

were Orange Werchants lived, immediately gave an Account, 

that the Jolaintiffs Ship fet fail two Days before him, and 

that Ship being a much better Sailer than bis, and the Sea 

being at that Cime erceedingly Dangerous,'the common Report 

about the Meighbourhood was, that the plaintiffs Ship mutt 

certainly have been loft. It was ſworn too by the Defendant's 
Aitneſſes, that at leaf they believed the Plaintiffs had heard. 

of this Report at_this Cime, if not had it from Captain 

Mullens himſelf. Notwithſtanding this 2. Strafford, one of the 
Plaintiffs, who was Partner with the others in this Deange 

Crade, on the 8th of January went to 992, Prade a Bꝛoker, anv 

told him that he had received Advice from his Coewelpondent 

at Sevil, that big Ship had not fatied from thence the 220 of 
December, but that it intended to fet Sail within a Day oz 

two after that Cime, and upon that defired his Broker to 

get a Policy of rool. fubfcribed for him upon that Ship. 292. 

Strafford had this Letter in bis Hand when he gave the Dircitt- 

ons to the WBeoker, but DD not read tt ta Him, nor did the 

Wroker look upon any art of it. Che Waker likewile o- 

mitted to ask_any Dueftions, whether 22. Strafford meant. 

Mew Stile 02 Old Htile, when he fain the Ship was not fet 

gut the 220 Of December; but the Boker (wore, that as there 

I . was 
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was NO particular mention of Rew Stile He underftoan 292. 
Strafford to mean Dip Stile; and accordingly tepeefenten to 
the Ocfendant, that the Shtp Had not tet Dail the 22d of 
December, tehich He underiteod ta be according ta Did Stile, 
and the Defendant took him in that Sente likewite. Che 
Plaintiffs in their Reply Hhetwen, that the ot in going from 
Sevil to London is never {els then 22 Days, and therefore as 
92. Strafford Had his Corelpondent’s Letter in big Hand on 
the 8th of January, and told pis Broker the Cantents of it, 
He could not potibly mean any Ching but Mew Stile. Ana 
befites, upon Reading the Letter now in Court, tt appeared, 
that the plaintiffs Correſpondent hav given them Advice, 
- that Captain Mullens had actually failed at the Cime the Letter 

was Dated ; fo that the Jlatntiffs might very weil be ſuppoſed 
to have given Credit to their Corretpondent rather than to 
Captatt Mullens. Cpon this State of the Evidence the Chick 
Juſtice direted the Jury, that tf they were of Opinion, that 
2. Strafford gave fuch Information to pig Broker as might 
naturally miflead him, then they thould fio their Cervtk fo2 the 
Defendant ; but if on the Contrary they Were of Dpinion, 
that 92. Strafford gave a common Account of this Watter, anv 
{uch as the Broker ought to have underſtood in the Senile 
of Mew Stile, then they hould find their Cerdie for the JDiain: 
tiffs. Che Jury were of this latter Opinion; accordingly the - 
Plaintiffs bad a Cerdiz and 901. Damages. 


~ Term. 
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How far the 
Court will 
make a Rule 
for referring 
a Scrivener’s 
Bill to be 
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Metcalf and Hayes. 


Due to him as Scrivener, 992, Field abtatned a Rule the 

latt Dap of the tat Cerm fo2 taring bis Will, 992, Abney 

and 2. Strange moved now, that that Rule might be dif: 
charged; and for this Purpoſe proouced an Affidavit, that ali 
the Items of the Will related to Bufinels done by the Plaintiff 
as Scrivener, and not as Attorney; for which Reafon thep tub- 
mitted it, that this Cale was not within the Statute of 2 G. 2. 
22. 992. Marfh and 92. Field argued on the other Stde, and 
faid, that the Plaintiff was aADMItted an Attorney immediately 
upon the making of that At, as they believed alt other Sert- 
Beners were, thinking that they were included within it, Che 
obferbved farther, that manp of the Items related ta that whic 
Wwas the proper Buſinels of Attornies, particularly, that for 
Hating P2ectpe and Concow of a Fine; and therefore, thortigh 
the Plaintiff has Cwoyn that he did not ak in thefe Watters ag 
Attorney; pet they fubmitted it this Cale mutt be within the 
Weaning of the At. And taftlp, they took Motice, that when 
the former Rule was obtained, 92. Strange had Motice given 
Him of the Wotion, and he Defended it then; for which Reafon 
It Was too late now to move to diſcharge it. Che Chief Fu- 
ftite fatd, that tn the Mature of the Ching itfeif, he hould have 
thought this Matter proper for the Eramination of the ABa- 
ftet, as manp of the Items relate merely to the Bufinefs of 
al Attorney. Wut fo2 the latt Reafon that has been mentioned, 


Ti an Aktion bought by the Plaintiff for a Sum of Boney 


namelp, that the Court made this Rule on hearing Counfel on 
both Sides, He thought clearly that it ought to ftand; accord 


ingly the prelent Wotion was refuled. 


I Jafper 
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Jafper and Grovener. 


N an Adion brought againt the Defendant as Erecuta? to How far the 

one, wha was Fao to the African Company; Sericant Comer! 
Wright had obtained a Rule fat Cerm fo enlargine the Cime Sieh 
fo2 pleading to the firft Oap of this Cerm, upon an Afhoawvit Chat the notes for 
the Ocfendant was ſeitzed with the Dead Pälſey, ſo hat he was pleasing 
not able ta fpeak 02 wte bis Name, and ikewiſe upon His a- shall be en- 
greeing that the Defendant ſhould not in the mean Cime give lsrect 
one Creditor a Peekerence in Payment to the ether. Serjeant 
Wright moved now that this Rule might be farther enlarged 
to the firtt Day of nert Cerm, upon _ an Affidavit that the 
Dekendant continued under the fame Diläability, and likewiſe 
upon bis confenting to the fame Cerms as he did before. 952: 
Strange argued on the other Side, and fatd that the Defendant's 
Couuſel Had not given the Court any Realon to believe when 
the Defendant will be out of this Orfability; and therefore 
there was no Ground foz enlarging the Cime to2 pleading far- 
ther. De likewife compared this Cale to that of a Botton ta 
put off a Crial; where the Court will net grant it, unleſs fome 
probatie Caufe ts fhewn, that the Partys CUitnefles will re- 
turn tn a reafonatle Cime. Che Chief Fultice fatd, that in 
the Cale of 992. Pit, Who was likewiſe an Executor, and difa- 
bied by the Ac of God, tn the fame Wanner as the prefent Ce- 
fentant ts, be remembed the Coutt of Chancery granted a 
Comimifion to put the Ceftatoys Cffeis inte the Hands of 
foie other Perſons; and be thought that would te the proper 
Application in the prefent Cale. However, Judge Page and 
Judge Lee fad, that tf the Oefendant’s Counlel would conlent 
perciuptorily to try this Caule as of nett Cerm, and fo fubmit 
to tie other Cerms that were offered, they ſhould think it would 
be a Realon fo2 enlarging the Rule to2 pleading to tye Cime 
that bas been deſired; accogdingly upon the Defendant's Coun— 
fel confenting to this, the Rule was enlargen till that Cime. 


The King and The Juftices of the Town of Shrewsbury. 


Ms Abney Coming now to thew Caule, tt appeared tO the vide antes 
Court that there was no partiality tn what the Juſtices 440. 
DID; accowingly the Rule was dilcharged. 

N. B. Gn this Cale Judge Lee fatd that this has been de- 
termined, that Juftices of Peace ate bound ta ſign a Poor's 
Rate, thounh they have legal Crceptions to tt; and a Manda- 
mus Wili lig fo2 this Purpoſe. Che Reaſon, he far, ts, that 
till the Bate is figned, the Watter cannot be put tnto a We- 
thon of Crial. 


8 


Vor. IL 6 ce: The 
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The King againf? Nap and others. 


How far an — Chapel mowed, that a Rule might be made abſolute 
Affidavit is fe2 an Jnformation in the Mature of 2 Quo Warranto going 
ee again the Defendants, to ſhew by what Authority they claimed 
tice of in tO be Freemen of the City of Winchelter. 952, Strange on the 
drawingup Other Side (ad, that as to twa of tye Defendants he thould 
a Rule ot not oppofe the Bule’s being made abſolute. But as to the 
Court. others, the Caufe that be hewen was, that the Eledtion of 
thefe Ocfendants to their Freedom depended upon the Calidity 
ot the Election of the late Dayo); that a Rute tudeed was 
made abſolute fo2 an Information in the Rature af a Quo War- 
ranto apatntt the Mayor, and that Rute twas read, when this 
Rule. to? ſhewing Caule was obtained; but it does not appear 
by this Rule that any of thofe Adavits, which the former . 
ule Was obtained upon, was reat at that Cime. 92, Taylor, 
lho thas Attorney for the Proſecutorꝛ, however did aver, that 
he had thote Afidavits in Court, andthep were both putin, at that 
Cime tt was not thought neceffarp that the Afivavits thould be 
read. Che Court (aid, that it was certain, that thoſe Ahdavits 
could net conciude the pelent Defendants, but they ought ta 
pave an Opportunity of anfwering them. For which Reafon 
they thought that thoſe Affidavits Hhould have been inſerted in 
the Rule; and becaule they were not, the Court difchargend it. 


The King and The Inhabitants of. Crakmarfh. 


V a ante N Qppointment of Dverleers being returned upon a Cer- 
bo tiorari, Serjeant Birch tock tha Crceptions to it ; fir, 
How fr the that it Does not appear to be under the Seal of the Fu- 
Countwil  ftices ; fecondly, that this Appointment of Dverfcers is fo2 the 
——— PGi, not for the Pariſh of Crackmarh. CHith regard to the firtt 
Overfeers, Of thefe Crceptions the Chick Fuftice (ald, that where a Co- 
or not. roner's Inqueſt is fent up tute thts Court, he did agree 
the Seals ot the Jurors muſt be affired to it; vecaule there the 

Diwinal ttlelf is ſent up. Wut bere the Tränſcript ts onty re- 

turned; and as it is ſaid to be under the Dands and Seais of the 

Suftices, be thought it ſufficient. With regard ta the feconn 
Erception he aid, that though the Statute of 43 Eliz. 2. has 

been conſtrued to eftend only to Pariſhes; pet the Statute of 

13 & rq Car. 2. 12. (21.) Has been Held to ertend ta Ex- 
traparochial JOlaces ; and finte that Statute that Overfeers are 

to be appointed bp the Inhabitants of thoſe Places equalip as 

they wete before by the Inhabitants of Päriſhes at Large: 

and tf they Do not make fuch Appointment a Mandamus will 

lie to campel them to Do it. Judge Lee (aid be rememberen 

the Court vas of the fame Opintion in the itke Cafe of this 

very Cownhtp, and there they founded their Judgment on the 

Cale of The King and The Inhabicants of Stoke-Lane. 992, Abney 

fait too, tn the Cale of The King and The Inhabitants of Ruffard 

there was à Mandamus to the Juttices of the County of Notting- 

ey ham 
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ham ta appotnt Overſeers, and thep returned, that the Jace 
was Extraparochial, but that Return was not allowed of. 

And he etd the Court twas of the fame Opinian tn the Cate 
Of The King and The Inhabitants of Belvoyer. Accordingly the 
peefent WBation twas retuler. ; 


Hinfhaw and Boyle. 


ie att Affumpfic 992, Robinfon moved feberal Exceptions in when an Ac: 
A Qeeteft of Judgments fir, that the Conſideration twas legal, tion is 
fo this Purpofe be ſaid the Declaration fet forth, that feve- brousht up- 
ral Adious were commenced agatntt Williamfon bp his Creditors Pe yy 
in the Court of Macclesfield, and thereupon tt fs agreed be: fay the Con- 
tween the Attomey for Williamfon and the Attorney fo2 the O- fideration 
thers, one of whith the prefent Defendant was, that the Plain- Mall be taid 
tiff Mould take the Goods of Williamfon into bis Poifemon that tbe Meets 
He ſhould be indemnified for fo doing, and that in Cale any oa 
Recovery Hhould be again the Plaintiff fo2 intermeddling with 

the Goods, it twas agreed by the Creditors that he ſhould te 
reimburſt bp them in Proportion to their feveral Debts. M2. 
Robinfon fubmitted it, that Attorntes tan have no (uch Power 

over the Eſtate of their Client; and for that Reafon the Con- 
fideratton cannot be maintained. Che fecond CErception was, 

that the reach was infufiictent. Che Wreach was, that Wil- 

liamfon Commenced an Aéion again the preſent Plaintiff inthe 

Court of Exchequer for plone ate Goss, and recovered Da- 

Manes ana Him on that Account; that the prefent Deken— 

Dant had Notice of this Recoverp; hut that he did not pay thote 
Damages no2 any Part thereof; upon which 9. Robinfon fub- 
mitted tt, that thts Beach was infufficient tn as much) as the 
Plaintiff Had net (et forth tohat the Proportion of the Deten- 

dant's Debt came te. Che third was, thet the Wanner 

of the Recovery is not fet forth; fo that it does net appear, 

Whether it was by Clerdl& 02 by Default. Che fourth was, 

that inthe Award of the Venire the qui nec, &c. ig omitted. 992. 

Bootle argued on the other Side. Jn Anlwer to the firll Et— 

ception he did ſubmit it, that though poſſibly the Client might 

habe a good Remehy againft the Attemey for making fuch an 
Igreement; pet tf a Stranger mevdies with the Goods in Pur— 

fiance of if be cannot be antwerable; and for this [Otrpote citen 

Wynch 48, ant Hutton 55. Co the fecond he fad, that the Wreach 

affigned was, that the Oefendant did not tndemmnitp the Plsin⸗ 

tiff from thofe Damages o2 any Part thereof, and that he tub- 

mitted it was ſufficient. efpectaliy fince the Cerdtt had aſcer— 

tained it. Foꝛ which Purvoſe He mentioned Sit Thomas Jones 

125. In Anſwer to the third of thefe Crceptions he cited 2 Cro. 

ro. And as ta the fourth be obferded, that at moſt it was but 

a Wilentry of the Clerk, aud therefore amendable bp the Sta- 

tute st H.6. Che Court thought none of thele Creeptions 
material faving the fat; but as to_that the Rule was tularyed ; 

that the Plaintiff minke bave an Opportuntty ta move far the 
Amendment, Vide pottea. s+. 


Pa- 
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Palucer and Cotton. 


When an A- R. Hoffey and 992. Strange Came now to ſhew Caufe, why 
ward is void au Attachment ſhould not no for the Beach of an A 
alee a ward. Tu this Cale the Award required the Ocfendant to 
be faid co be UO three Chins ; firft, ta pay the Jolatnti— a certain Sum 
void, or nor, OF Money; fecontly, to pull Town a Wall which be built upen 
intheWhole. the Platutiff“s Oreund; and thirdly, to pay the Arbitrators a 
certain Sum of Woney for their Erpences tntheir feveral At: 
tentances. Chen the Wiewts of the Award foilewed, That on 
Performance of the aforefaid Matters the JDlatntiff, ould give the 
Defendant a General Releafe. Che Counfel faid, that with re- 
gard to that Wart of the Award_which retaced to the Deken— 
Dant’s paying the Arbitrators a Sum of Woney, tt was cleariy 
pod; and in as much as the Releale, which was the only Ve 
to be Bone by the Plaintiff was net to be given till that Sum 
of Boney was paid by the Oefenvant as well as the other 
Gas performed by him, they fubmitted it the whole of this g- 
ward was void ſikewiſe. Fo this Purpoſe 952, Huſſey mentt- 
oned the Cale of Barnardifton and Poulger, Hil. 12 Anne. Cua Er: 
ceptions were there taken to the Award, firtt, that the Submil— 
fion was of all Batters in Difference whitch Barnardifton han 
with Poulger and Love, and the Oetermination bp the Arbitra- 
toꝛs tras only of fuch Matters tn Difference, which Barnardifton 
Had with Poulgeronly. Che 20 Erception was, that the Rent 
Wwas ordered te he paid on the 23D, but that tt was not due till the 
24th. In that Cale he took the Opinion of Low Chief Ju— 
ftice Parker to be, that the laſt Part of this Award was void, 
and as thete was a Releale to be given on Payment oF tye 
Money aforelad, he was of Opinion that the wpole Award was 
void liketuife, But in the prelent Cale, tf this was not a fut: 
ficient Reaſon fo2 letting the Award aftde, at leaſt it was hoped 
that it would be fufficient to influence the Court nat to inforce 
the Award by Attachment. Foz this Purpoſe 992, Strange mene 
tioned the Cale of Sir Thomas Hails and Taylor, there the Court 
was of this Dpinion. And laſtly thep obſerved, that they had an 
GhBabit that they had actually tendered the Money to the Plain— 
tiff that was Due Upon the Award, and that they were ready 
to pull down the Call, provided the Plaintiff would be bound to 
enter tito a Rule of Court not to bingy an Ation of Cretpafs 
ggainſt the Defendant foro doing. Chep {aid there was wood 
Beaton fo inſiſting upon thele Cerms; becaule the Plamtiff 
had atually tntimated that he would being Crefpals again 
the Dekendant for Doing this. Che Chief Tuftice (aid, chefe 
mere reafonable Cerms to de agreed to. Accordingly upon the 
Plaintift’s agreeing to them, the Rule was made abfolute fo2 
the Attachment ; but Diretions given, that it Mould fie in 
the Officer's Daud, and not be erecuted at all, provided the 
Oefendant Hould pull down the Wall withina Wonth’s Cime. 


S Good- 
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Goodtitle and Bourdoy. 


N Bule to thew Caule why an Fue Mould not be amend. How far the 

ed in Efetment, wherein the Defendant's Mame was re- Lorrtgin 
peated inftead of the Plaintiff's, Serjeant Darnel laid, that he —— 
fyouid not oppoſe the Rule's being made abſolute provided tt an idue mail 
was on Payment of Coſts. Wut he fubmétted it, that Coſts de amended 
they were well intitied to. For when this Caule came Down 2 Piet 
to Crial, the Defendant's Counfel took the Creeption, that ™" 
there was no Iſſue joined, and thereupon the Judge refuted 
to try the Canute. By this Diftake of the Plaintiff 
the Defendant had loſt a Crial; therefore according ta the 
Common Rule of the Cotirt he conceived they were intitled 
to Coffs upon the Amendment, Serjeant Baynes argued on 
the other Side, and fald that notwithitanding this Exception 
Was taken at the Crial, the Plaintiff's Counflel offered 
to proceed, the Defendant's Countel themfelves were unwil- 
ling to go on, and therefore there being no Crial was owing ta 
the Defendant’s Choice, andin fuch Cates he fubmitted it, 
that no Coffs ought to be granted. Co this Purpoſe he 
mentioned a Cale that was in this Court tn Replevin, where 
there was a Wiftake of the Clerk, and fo2 that Wiflake a De- 
mutter and a Jotnder in Oemurrer ; and after this Serjeant 
Knot moved to amend, and the Court allowed tt without 
Papment of Cots; and to the fame Joint he cited 2 Lev. 117. 
Che Chief Jullice and Fudge Lee faid, that they thought that 
the Cale that was cited on Serieant Knot's Wotion couſo 
not be maintained for Law, unleſs Coſts were granted; and 
in the Principal Cale the Court-were all of Opinion, that 
the Plantiff ounht to pay Coffs ; accodingly on thoſe Cerms 
the Rule was made ablolute. - 


Anonymus. 


O*% Rule to thew Caule why Geods taken in Execution When Goods 
fhoutd not. be reftored, it appeared that art of the we “Ker 
Goods were Motes and Bonds. Che Ehiek Fullice late pow far the 
that it bad been never Determined, that Bank NMotes, though court will 

afignable, could be taken_in Crecution, Me fad till the dire, or 

jate Dtatute tt twas not Felony to fteal them. Judge Page pen ae te 
fain that be always thought that Deeds and Wiritinns coud pe renored. 
not be taken in Execution, and the reft of the Court were 

of the fame Opinton. 


Wor. te 6.B The 
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The King and Bartlet. 
Vide antea HIS Batter coming on again, 952. Strange faid, that there 
408 was but one Crception now remaining of any Oificulep 


with the Court, and that was concerning the Allowance of 
the 2 isburfement he appealed from, viz. The Disburfement of 
Churchwardens and the Allowance thereof; a8 to this he fubmitten 
itinthe firſt place, that the Seſſions had an original Jurisdic- 
tion ; for the Mods inthe 6th Seitton of 43 Eliz. gthe the Set- 
fions a Power to Determine all Watters Done tn JOurfuance of 
that AX, whether the Party finds himlelE aggrieved either by the 
Gé& of the Churchwardens o2 by the At of the two Futtices. 
But what be paincipally relied upon was, that ſuppoſing the 
Application to two Juftices was firft of all neceffary, pet in 
the prefent Cale it fuffictently appeared, that there was a pre- 
Bious Application made to them ; anv the Allowance of the Ore 
burfement fhall be intended to have been by the two Juttices. 
Fo2 this Purpoſe he ſaid, that by 5 Hz. 4. the Juftices have a 
Power to ower Matters to pay thetr Servants Cages in huf 
bandw; but they have a Power of owering thefe Sort of 
Tages only. Vet general Dwers to pay Servants CGares 
have altvays been Held to be nod, without ſpecifkying the Canes 
tobe duc in Dusbandyy. Jn the Cafe of The King and The 
Inhabitants of Bitham, Hil. 7 Geo. 1. tt was ffated in an Order 
af Removal, that A. tas appotnted to be Colleito2 of Burials, 
and bed in a Pariſh as Collette, the Court held that 
a good Settlement, though it was not fated in the Dover, 
that be mwas appointed Coſtector fo2 a Pear; beeaufe they fain 
they would intend him to be fo inas much as the Statüte of 
6&7 W.6. (20) required it. . But what comes nearer to the 
poefent Cafe was that of The King and The Inhabitants of Ord- 
manbury, Trin. 4 Geo. 1. where an Order appeared to be made 
upon an Appeal ; but not fatd tabe onan Appeal of the Partp 
ntieven ; pet that was Held to be futiictent. Judge Lee faiv, 
that in Carthew 158. tt ts held upon the firft Ciaule of this 
Statute of Eliz. that an Application muſt be to two Juftices 
before the Parties can come to the Seflions; and he thought 
there was equal Reaton fo2 the fame Conftrusion upon the fe- 
cond Ciaule in this Statute relating to the Orsburfement. 
And as to the 6th Seiion the Chief FJuttice and he arrecd, 
that the (ords muft be taken Diftvibutively, Chen as to the 
fecond Obſervation made by 2. Strange the Chief Juffice fav, 
that the fetting forth this Matter concerning the Allowance of 
the Dishurfement ts Matter of Jurisdition; and therefore the 
Court muft require firie Certainty, Wut in the prefeut Cafe 
(aid it 1s far fram beng neceflariiy ta be intended, that the 
juftices DID make this Allowance, hecaule the Paäriſhioners 

themfelves may allow it tn fome Cates, namely, by acquietcing 
under it. Che Cale of Cages the Chief Jullice did agree, 
becaule the (Uords of the Statute ave there followed. Judge 
Lee {aid that the Cale of The King and The [nhabicants of Ordman- 
bury deſerved ta be looked into; but faz the prefent be fain be 
4 Iil- 
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Ses e: <tr ret i 
Inclined to be of Opinion with the Chief Jultice, Che reve of 
the Court were of the fame Opinion; however the Rule was 
enlarged, that that Cafe might be looked into. 


Clerk and Crow. 


N a Writ of Crroz on a Judgment in the Common pleas, vy 

O this appeared ta be an Aétion brought on Articles, oF which Piel 

the Defendant agreed not to erercife a certain Crade within which is 

the CGeeklp Bills of Mortality. 992. Bicknal faid, that fuch made in Re- 

Agreement was Determined to be mood in the Cale of Jafpen roan rr 

and — — x ania liketoite in the Cale of Mi- be taid to be 
eynolds ; hich ealon the Co r binding, or 

Judgment directly. , a ascot not. 


Shepherd and Brand. 


rai i Rule to ſhew Caule, why an Award fhould not be fet a- vow far an 
fide, feveral Crceptions were taken to it; but the Court Award thalk 
over-tuled them all, ercepting one, which was, that before the be ft afide, 
making the Award the Arbitrators infifted upon theee Ouineas yO Py 
apicce to be patd them _bp each of the Parties for their Crow: the arbitra- 
bie and Crpences. Che Defendant refuled doing it on his tors receiv- 
part, upon which the Plaintiff paw the whole MWoney. Che ing Money 
Court (aid that they thought tt might be fomething dangerous fr making 
to fuffer one Side onlp to give Boney to Arbitrators ; accogu: 'beit Art 
ingly fo2 that Realon the Rule was made abſolute. 


Hore and Gates. 


HIS Matter coming on again, 952. Parker argued for the vide antea 
jolaintift ; be fubmitted it, that the Averment of the Will 3:9. 
of Middlefex being ſued cut in the Gacation could not be 
maintained. Co this Purpoſe he cited the Cale of Roufe and 
Ball, Hill. 1 Geo. 1. Rot.47. That was an Aéion upon a Bail- 
Gond, wherein the Plaintiff oeclared, that the Party was ar- 
refted the 27th Dap of Auguft 1714, by Girtue of ajpocels return- 
able coram Domino Rege, the fitit Return of Michaelmas Cerm. 
To this Occlaration there was a Demurrer, and upon Argument 
it was objeted that this Proceſs appeared to be taken out tn 
the Gacation, andconfequentiy void; fo2 the Demtle of the late 
Queen was not till after Trinity Cerm in that Pear, and the 
Pꝛoceſs being mate returnable before the Ling, tt thereby ap- 
peared that it muff have been taken out tn that Part of the 
Gatation, that was after the Demiſe of the Queen; and upon 
this Exception being taken, the Plaintiff moved to diſcontinue. 
Co the ſame Purpoſe he cited the Cale of Buckeridge and Wright, 
Hill, 12Geo. 1. Chat likewile was an Aitten upon a Batl-Bond, 
the Writ upon which the Bail-Bond was given, appeared to 
be taken out in the Cacation, and the Court held the CUrit ta 
be void, and confequentip the Bail-⸗Bond tikewife. Me. ain 
argue 
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arated on the sther Bide, and fatd that he did agree that the 
erm and Gacation are to many Purpoſes confidered but as 
one Day in Law. Wut this is anlp a Fliion,; and .therefaze 
fhall Hold, o2 net, acceding as tt ts riqht that it ſhauld do fo. 
Fo2 this Purpoſe it bas been Heid, where an Arreſt wag made in 
Giacation, without fuing out a Proteſs, and afterwards jD20- 
cefs {ued out teſted of the Cerm preceding, that ſhould not make 
the Arreſt to be legal; and fo it is reſolved in Sit Tho. Jones 
142. Ray. 161. 2 Keb. 173, 198. and 3 Keb. 213. Co the fame 
Purpoſe be cited the Cale ef Waring and Newbury, Trin. 4G. 1. 
Chere a Landlord died intefate, and Crecution was taken out 
again the Cenant; after that, Letters of Adminiſtration tere 
granted; and then Wation was made on Behalf of the Admi— 
niffrata, that a Rule might be made upon. the Sheriff to pap 
a Peat’s Rent to him out of the Goods taken tn Erecution. 
But the Court refuled the Motion; becaule a Relation ſhouſd 
not deveſt a legal Intereft; though it was agreed tn that Cafe, 
that uch Adminiſtration fall maintain Crover for Goods taken 
away before the Letters of ADminiftrator granted; tn as much 
as the Relation there is oniy to punt a Tore. Wut this Wat- 
ter he faid was moe clear fince the Statute of 5 & 6 Will. & 
Ma. 21. (4.) which requires the particular Day to be marked 
upon the Crit when the JO.0cels is fued out. And befides, he 
fain, the Statute of Limitations erprely requires that the 
Gtions hail be fued cut as well as commenced within the fir 
Pears. Che Commencing the Proceſs may tndeed fignifp enip 
the Awarding of it; which inthe Mature of the Ching mutt be 
fuppofed to be Done th Cerm-Cime fedente Curia; but the Suing 
it out can fignity only the atual Welpeaking it of the Dfficer ; 
f92 which Reafon this ts neceffary ta be Done within the fir 
Prats, as well as the other; whereas tn the prelent Cale tt 
15 erprefly averred by the Becord, that this was not Bone with- 
in that Gime. Che Chief Iuftice (aid, that his Opinion was, 
that the pefent Averment could not he admitted. Che Suing 
out a Gill of Middlefex was only making a Copy of the Award 
itſelk upon the Roll; and the Attempt of making ſuch an Aver- 
ment, either in Suit by Original, 02 Suit by Gili, does not 
appear tu have been once miade fince the Cime of the Sta- 
tute, which is Dne hundred and elcven Bears. Chat fuch an 
Averment could not be made, he ſaid, was erprefly taken fo2 
ranted in the Arguinent of 992. Holt, reported by Sir Thomas 
Jones beto2e-mentioned; and that it could not be allowed, be 
thought the Cate of Eaftwick and Coke was a ſtrong Authozty. 
Judge Lee faid, in the Cale of Parfons and Gill, Mich. 13 Will. 
Gill acknowledged & Judgment, which was figned the 2d of A- 
pril; on the oth following be died, and afterwards Erecution 
was taken out againſt bis Goods tefted the 23d of January be- 
foe. Serjeant Broderick moved to fet this Crecution alive ; 
but the Court refuled it, inas much as the Crit was agualip 
taken out before the Signing the Judgment; for which Rea: 
fon, as this Fition of Law ts fo well known, be thought it 
might well be {uppofed to agree with the Intent of the Lents: 
lature, that the Plaintiff Mould not be debarred of his Adion 
till the Cnd of the Gacation after the fir Pears. Che ret a 

4 the 





Term. Trin. 7 Geo. I. 1734. 465 


the Court were likewife of the fame Opinion, uvon which 992. 
Strange ercepted, that the Continuances of the firft rit were 
not regularly entred; accordingly the Matter ftood over at pre— 
fent, that this Affair might be looked into, Vide poftea. 


Smith and Hickfon. 


N at Adion fo a malicious Peoſecution, the Plaintiff had wWhenanAc- 
DiClaredD that the Defendant malictoutly profecuted an Wnd{z- tion is 
ment again bint and bis Cie for receiving ftolen Goods, —— 
knowing them to be ftalen, to the Prejudice of the Husband 35333 
and the CAtie, wherebp they loft their moot Mame and Bev whacthalibe 
tation; and likewiſe the plaintiff atletyed, that thereby he fut: faid to be a 
fered much tn bis Crave of a Cayplo2, to.his Damage, &Kc. 8004 Com- 
Co this Declaration the Defendant pleaded Mot Guilty; and peeve 

the Jury found that the JPolecution was not malicious ag to tion, 
the Dusband, but was malicious as to the Wife; and there- 
upon they gave gos. Damages. Serjeant Eyres moved now 
in Arreft of Judgment, and took twa Exceptions; Firſt, that 
the Cife ought to have been joined with the Husband in this 
Aion, And fecondlyp, admitting that not to ve neceflary, pet 
the Plaintiff could net recover; becaule he has Declared that 
the Proſecution was malicious as to them jointly, and the 
Jutp found it ta be malicious as to one of them onip; andin 
Support of this laf Creeption, he cited1 Lev. 299. 2 And. 48. 
and 3 Cro. 147, 157,524. Serjeant Chappel argued on the other 
Side, aud with Regard to the firft Creeption fatd this Point is 
Determined in Favour of the Plaintiff, in Sir William Jones 
440. repooted likewiſe tn 1 Cro. 553. Jin Anfwer to the ſecond 
Exception he fatd, that tn Aittons founded upon Tort, wherever 
there ts Cuffictentip found by the Jury to prove an Injury hy the 
Defendant. the Judgment Mall be again him; and therefore 
the prefent Cafe is verp diftinguifhable from thole that are cited. 
Che Chief Juftice (aid, that tn the Cale of Savil and Roberts, 
Salk. 13. 1020 Holt was indeed of Dpinion that an Aion would 
not lie fo2 malicioufiy preferring an Indictment, unlels the In— 
Didment contained tn tt a Charge of a fcandalous Mature. 
Buc in the Cale of Jones and Gwynn, wubhich was an Attion 
bought fo2 malicioufly preferring an Judixement on the late 
Statute concerning Chapnien aud Badgers, Loyd Macclesfield ann 
the whole Court Denied that Cale to be Law; and therefore it 
muft now be taken to be a fettied Joint, that an Adon will lie 
fo2 malicioufly preferring an Indiſtment of any Sart. Ju the 
peetent Cafe, the Indictment did certatuly contain a Charge of 
a {candalous Nature, and as to that, the Queſtion tn the firk 
Place 15, whether it was neceflary that the Wiite Hhould be 
joined in this Aition. As to that he did agree, that in an Aion 
for Wisrds ſpoken again the Cite, he mus be ssinedD; tut 
in the prefent Cafe the need not; bvecaule by pULeresing this 
Pꝛoſecution again the Cite as weli as the Husband, there 
might be a Cpecial Damage to the Dusband by this Deans ; 
and therefore this Cafe map be refembicd to that of a Latterp 
committed on the Cite, per quod the Musband confortium amifir. 
Vor. IL a & ith 
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CClith regard tothe fecond Erception he thought Serjeant Chap- 
pel had anfwercd that iikewife. Che reff of the Court were 
of the fame Dpinion. Accowingly the Rule was diſcharged, 
that had been obtatned fo banging tn the Poftea. 


The King and Lloyd. 


MF Dennifon now arqued on behalf of the Defendant. be 
ſaid be thould confine himſelf finnly to that €rception, 
that the Evidence was not {et forth. Jn Cafes of Cunvittons 
before Juftices out_of Seflions, he believed tt would hardly be 
contended at this Gime of Day but that it was neceflaryp to fet 
it forth. In the Cafe of The King and Baker, Trin. 6 Geo. r. this 
was folemniy fettied. Gome Doubt he fatd had been made, 


{whether in the prefent Cafe this was to be confidered a 


Condition; and foz this Purpoſe the prefent Cale has been 
compatedD to overs of Baftardy ; and if this Cafe was com- 
pared to that, be would readily agree the prefent Exception 
could not avail. Co this Pürpoſe was the Cale of The 
King and Blackwell, which was an Order of Waftardy; but held 
that a Summons, though neceſſary, need not be fpecified. 
But the pretent Cale He (ubmitted it differed from that ; 
becauſe in this the Defendant is to lofe his Freehold. He 
fubmitted ft therefore, that the Oetermination of the Juſtices 
below in the prefent Cale mutt tn_all Relpe&s be confidered a 
Convition ; and if fo the only Doubt remaining would be 
whether a Conviition at the Sellions differed in this Beſpect 
from a Conviétion of Juftices out of tt, he conceived that tt 
by no Beans did. In the Cale even of fuperiog Courts he 
faid, the antient Ruie of Lat was, that where thofe Ceurts 
were Judges of the Fat, as tn fume Cales they were, the E— 
vidence on which they founded fuch Judgment, was neceflary ta 
be fet out. Ca this Purpoſe he mentioned the Cale of a 
Crial by CUitneſſes tn Urit of Dower; and for this citen 
1 And. 20. the Reco of which Cale is in Raftal 228. Che 
fame is itin the Cale of proving a Suggeftion tn Prohibi⸗ 
tion; the Dath cf the itnefles ts fet out on the Reco; 
and fo2 this he cited Co. Ent. 363. Raft. 444. and 3 Cro. 736. 
De conceived therefore, that the only Reaton why the Court 
Has Held tt neceflary to tet forth the Cvidence in Conviitions of 
Juſtices aut of Seſſions has been, that this has been the an- 
tient Practice of fuperioy Courts in Wales of the like Mature, 


and if fo there was exactly the fame Reafon, that this ſhould 
be neceffaty in Conbtttons of Juftices in Seflions, M2. Strange 


argued on the other Side, and {aid that he conceived this was to 
be confidered meeripas an Order. He fatd thele Matters have al: 
ways heen allowed to be in Englih, which Convttions never were, 
and He could by no Deans diſtinguiſh the prefent Cale from that 
of an Der of Baftardy, but ſuppoſing this Mould be conſi— 
dered a Conviction; pet fill he tubmitted it the Erception 
ought net to prevail. Foz this Purpole he mentioned the Cate 
of The King and Ford, Trin. 9 Geo.t. That was a Condition 
on the Statute of 3 Car. x. for keeping an Alehoule. Excepti— 
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on was taken, that by the Clots of that Statute the Juices 
hat no Jurisdiction, where the Party ts puniſhed before hy the 
Statute of Edw. 6. and that it did not appear in that Cafe, 
but that the Ocfendant had heen puniſhed on the former Statute. 
But notwithſtanding this Creeption, the Canvition was con- 
firmed. So in the Cale of The King and Thebe, Mich. 11 Geo. 1. 
that was a Convition for obftrusing Exciſe OAicers tn the 
Crecution of thetr Office. Exception was taken, that tt did 
not appear the Obftrution was tn the Day-Time, and if it 
Had been in the Night there ounht to have been a Canfabie 
prefent. But the Court held that Condiition to be good. Bo 
in Condidtons upon the Oame its the Juſtice adjudyes the 
Party not qualthed, that Adjudtcation is good; though if in 
the Evidence of the Cittnefles fet out it be alledned in that 
Manner, that ts not ſufficient, becauſe they ought ta fwear how 
he is not qualified. Theſe Cafes he fatd were all of them 
probable Arguments, that fuppofing this to be a Convidion at 
the Sefions the Evidence need not be {et out, hut a more vires 
j2200f ef this was, that tn all the Cafes of Removals of 
Cierks of the Peace that babe been upon this Statute, the 
Evidence has not been fet out. Fo2 this Purpoſe he nientt- 
oned the Cafe of The Queen and Baines, Salk. 680. that of The 
Queen and Horwel, Mich. 11 Ann. and that of The King and Har- 
land. De fatd the Court had always had a remard to chat 
which has been the conftant Courfe and Forms of Proccedings, 
and that ts the Reaſon why in CQrits af Excommunicato capi- 
endo wherte there is no other nominative Cale hefore the Tots 
Excommunicatus eft but the Official 02 other Dfficer of the Spi- 
ritual Court ; yet that Foym of the Mirit bas always been 
Held ta be good. Che Chick Juſtice fatd, that there were twa 
Reafons which determined Him to be of Opinton that tt was nat 
neceflary the Edidence fhould be fet out tn the prefent 
Cafe. In the firft place, he took this to te an ape e⸗ 
qually as that of Baftardy is; and tn the nert Place the Au— 
thority of the Cafe of The Queen and Baines. As to the firff, 
he fad an Over of Baftardp ts an Adjudteation, which map 
be followed with a Puniſhment; and the prelent Adjudication 
is na moze. As ta the Cafe of The Queen ind Baines he did 
antec, that the Order that was made in that Cale was quaſhed, 
and that thts Creeption was not diresly taken, but he fad it 
was a Cafe that received the moft fertous and ſolemn Cra- 
mination. Che Order was firft removed up by one Certiorari, 
Exceptions taken to it, and the Dyer quathed. Another D- 
Der was made, that removed up by Certiorari, and feveral Er- 
ceptions taken to it. Che Opinton of all the Judges of Eng- 
land were taken upon it. Chen the Watter was arqued aram 
bp all the Judges of thts Court; and therefore, as this Creep- 
tion was not taken in that Cafe, he thought that a ſtrong 
Guthorty that it could not. As to the Cale of The Queen ano 
Horwel, He did agree, that this Crception was taken there by 
{L020 Letchmere, tuben he was Solicitoꝛ General. Serjeant 
Pengelly of Counfel on the other Side relied upon the Cate 
of The Queen and Baines in Gnftwer to it. Che Court there 
gave no Dpinion as ta that Point; however (aid thar it ite 
a 
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was a material Erception in the Cafe of The Queen and Baines, 
that was not taker, but might have been taken, they would 
confiner of it, pon that the Watter ſtood over in that 
Cale; and the Defendant died before farther Argument. Che 
Chef Juttice hotvever (aid, that for the Reaſons before given 
be Was of Dpinfon that the Crception ought not to be aliow- 
ed. Judge Page agreed the fame, but he thought this was a 
Condition ; and bis Reafon why the Evidence need not be fet 
forth was, that this twas a Conviition at tie Seflions ; ana 
not by Juffices out of tt, Judge Probyn and Judge Lee were 
Itketuife of Opinion that the Creeption ought net to be al- 
{owed ; but their Reafon was that this twas to be confidered 
as an Order; and Judge Lee cited the Cale of The King anv 
Venables, Trin. 11 Geo. 1. which was an Adjudication fe2 ſuperef⸗ 
fing an Alehouſe fo2 Oilogders; and the Court held in that Cate 
that_the Summons was not neceffary to be fet tor), being 
of Opinion that that was only an Oder. Powever in the 
prefent Cale the Court faid that they would not now deliver 
their Dpinion, but did not deſire that the Marter ſhauld 
be {poke to again; upon which 952. Marth fatd be was retained 
fo2 the 2 efendant. Wut the Court fain they fhould not er- 
et to hear a farther Argument, unlefs he Hhouldin a few 
— Declare, that he had ſome Chingy material to offer. Vide 
poſtea. 


The King and Brooks. 


HE Defendant's Clerk in Court having now had a Sight 

Of the Poftea, 992, Abney and athers that were of Counfei 
for him, took feveral Crceptions. Lirik, that in the Poftea the 
Caule is fatd to be tried before our Juftices at Lancafter, and it 
Does not appear what thole Juttices were. Secondly, that the 
Return to the Venire is not faid ta be made by fuch a one She 
riff; but the Name of his Office is omitted, Chirdly, that the 
Mame of one of the Jurors was different in the Wenire fram 
what it was in the Diftringas ; the Mame being John Hill in the 
Venire and John Kell in the Diftringas, And to fupport this 
Crception, was cited the Cale of The King and Willis, Mich. 
2 Geo. 2. and that of The King and Brown, tie fame Day, both 
Determined to this Purpoſe. Fourthly, that the Diftringas re- 
quited the Sheriff to have the Mames of the Jurors there 
inftead of thett Bodies, Fitthly, that the Venire was ta try an 
Iſſue tn a certain Information tn the Mature of a Quo Warranto; 
but did not Defcribe What the Mature of the Right was, whicy 
Was to be tried. Sixthly, that there was no Deſcription net- 
thet of the Mature of this Right tn the Panel. Deventhipy, 
that the Form of the Verdict was who fay the Truth elected 
fworn, without faping being elected. And lattly, that the Manes 
of the Jurors are ſaid to ve impanelled and not panelled. Dir 
thefe Exceptions a Rule was made ta thew Caule. Vide pottea. 


2 Hen- 





Henfham and Boyle. 


R. Bootle, Jun, now moved as a Wotion of Corfe fo2 Vide ante: 
Liberty to aniend the Entry of the Award of the Venire, 

and that without Cofts ; and for this Purpoſe cited 3 Mod. r12. 

and the Cate of Wilkinfon and Mayer, Eaft. 10 Geo. 1. there the 

Entry was tam ad triand’ quam ad inquirend’; Wotton was mauve 

to firtke out the CUords quam ad inquirend’ and granted without 

Cofts. Che Chief Juttice fatd he betieved this might be done 

without Cafts. However as no Motice was given of the Aso- 

tion, thep muff make a Rule to Hew Caule, which they ae- 

cowingly Did, . 


‘Burton and Badly. 


ie Cjeitinent tried befoe 952 Waron Price at Nottingham AL How fer & 
fies 1732, a ſpecial Cerdit mas found ta the Effet follow: cot han be 
ing. Cie Jurp find that Roger Altham, Dota of Divinity, said ro be le- 
feifed of the Lands tn MQueftton tn Right of His Prevendacy ; gal, or non 
onthe 13th of june 1712 Demifed the fame to Sir William Owfley, 
Wart. fo2 thaee Lives; and on the 11th of March 1714, Ste 
William Owfley moꝛtgaged the fame to Anne Robinfon, and the 
{aid Anne afligned the fame to John Green, Leffo2 of the Ploin— 
tiff. Wut the Jurp farther find, that on the 10th of June 1712, 
thee Days before the Leale made to Str William Owfley, 
Sit William Owfley acknowledged a Statute Staple to Str Wil- 
liam Jolliff ; on the 12th of March following Bir William Jolliff 
ſued out an Extent again Sir William Owfley , and on the 
4th of May 1717, an Jnqguifition was taken upon it. On the 
14°) OF the fame Inftanta Liberate iflucd direked to the Sheriff 
Of Stafford, who returned a Setlure of the Goods and Lands of Sir 
William Owfley in JOurfuance of tt. On the 12th of Decembct 
following another CUrit of Ertent iſſued by Str William Jol- 
lif again Sir William Owfley Diteted to the Sheriff of Nor- 
tingham, upon which an Jnguifition was taken the 30th of 
that Month, and tn jOurfuance of a Liberate the Lands in 
Queſtion were Delivered to Sir William Jolliff the 230 of Octo- 
ber 5Geo.1. Hometime after this Str William Jolliff preferred 
a Petition to the 1020 Chancellor, defiring Liberty to enter 
a Pꝛayer of the ſetond Extent of the fame Dap which the 
firff was, and on the 21ff of January 7 Geo.1. the Chancellor 
made an Dyer, that Sir William Jolliff Mould enter Cuch Prayer 
as be fhould be advifed. Accordingly this Prayer was after- 
wards entered, and under the fecond Extent the Defendant 
claimed. On bebal€ of the plaintiff 992. Abney Ribmitted tt, 
that upon this Reco there unqueftionably appeared a gond 
Title tn the Platntiff, unleſs tt was Defeated by a J92f02 one 
{nthe Defendant, Wut ta make the Oefendant’s Citle good, 
it was neceffarv the €rtent fhould be fhewn to te teal, 
which be conceived was far otherwife. be did agree, that two 
ertents map be taken out th Different Counties at the fame 
Vou. EL 6D ; Cime ; 
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Gime ; but otherwife where one Extent ts taken out firft of 
al, and afterwards another, all the Oaods and Lands that 
Were taken upon the fir Extent mutt be evicked, and likewiſe 
a Scire facias taken out before the fecond Extent can be made 
good. And for this Purpoſe he cited 1 Roll’s Rep. 8. 2 Cro. 
338. 3 Cro.310. Sid. 356. and 1 Lev. 92. he did agree that 
the Defign of the Dder twas to fupply this Oefekt by entering 
the JPrapers of both the Exrtents as of one and the fame Ju: 
ftant. Wut be conceived this Order to be abſolutely Fiieqal. 
Che Chief Juffice fain that this Court could not inquire in- 
to the Legality of that Der in a collateral Atton. Fe the 
Drwder was Trong it ought to have been fet alide ina proper 
Wanner. We (aid the Court could only confider the Prayer 
of the Ertent as it ſtands upon the Recod, and compared 
it to the Cale of a Judgment entered nunc pro tunc. The ſreſt 
of the Court were of the fame Opinion. Accordingly Judg— 
ment was given fo2 the Defendant. 





Cooper and Mapfon. 


pee Watter coming on again, to make the Recognisance 
rood, 992. Bootle cited Plowd. 109. Sid. 456. 2 Saund. 788. 
t Mod. 85. and Salk. 463. The Chief Jultice and Judge Probyn 
fatd that they thought that the (Uord happen might be under- 
ftood after the 20 Cdiv2D not, and then the Sentence wauid be 
tight. Accordingly Judgment was given for the Plaintiff. 


A TA- 
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The Peincipal Matters. 





Abatement. 


O W far the Court will fer 

afide a Plea of Mifnomer by 

Reafon of its being frivo- 

lousy Page 186 

When a Defendant pleads in Abatement, 
that he has not his proper Addition 
given him, how far the Court will 
fet afide a Plea of that Sort upon 

' Motion, a 95 
What fhall be faid to be a Peain Bar 
and not in Abatement, 145 
When the Defendant pleads in Abate- 
ment, that the Plaintiff has commenc’d 
another AG@ion againft him which is 
yet depending for the fame Caufe 
with the prefent one, and the Plain- 
tiff joins Iffue upon it how far the 


Defendant fhall be faid to fail in his. 


Plea, 143 
—— wins 


Account. 

Conftruction upon the Statute of 2 Geo. 
2. which allows one Debt to be fet 
off againft another, 338 


Aton. 


When feveral Actions are brought for 
one and the fame Caufe, how far the 
Party fhall have a Right to proceed 
to Judgment in all of them, Page 313 


Admiralty, 


How far a Prohibition fhall go, or not, 
to the Admiralty-Court in a Suit 
relating to Mariners Wages, 4.19 

How far a Prohibition will Jie to the 
Admiralty-Court, or not, in a Suit 
relating to Mariners Wages, 401 

How far the Admiralty-Court has no 
Jurifdiction in a Suit for Wages due 
to a Mafter of a Ship, 160 


Adjournment, 


How far the Court will grant an Infor- 
mation againft a Perfon for adjourn- 
ing an Affembly illegally, 327 
Ld minighra bor> “at 154 


Admini⸗ 
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Adminiſtration. 


How far the Courts of Law will grant 
a Prohibition in a Suit relating to an 
Adminiftration, Page 4 

When an Adtion is brought by an Ad- 
miniftrator, how far the Court will 
arreft the Judgment or not, by Reafon 
of the Want of Jurifdiction in the Per- 
fon granting the Adminiftration, 243 

How far a Mandamus is proper to be 
eranted, in order to require the Ec- 
clefiaftical Court to grant Adminiftra- 
tion to a particular Perfon, 361 


Affidavit. 


When Affidavits are intended to be made 
ufe of in the Court of King’s Bench, 
in what Office they ought to be 
filed, 328 

How far an Affidavit is neceffary to be 
taken Notice of in drawing up a Rule 
of Court, 458 


Amendment. 


How far the Court will give Liberty to 
amend a Declaration after Joinder in 
Demurrer, - zo¢ 65 


Anlwer. 


How far an Anfwer to a Bill of Diſco- 
very fhall be faid to be fufficient, 68 


Appearance. 


How far the Plaintiff fhall be allowed to 
fle Common Bail for the Defendant 
within the Meaning of the Statute of 
Geo. 2. 254 

How far an Appearance fhall cure a De- 
fect in Procefs, 137 

When an Iffue joined relating to ano- 
ther’s Appearance, what fhall be faid 
to be a good Manner of Pleading in 
fuch Sort of Cafes, 110 

Of what Term Common Bail muft be 
filed, 316 


Defendant, according to his Under- 
taking, Page 232 


Arreſt. 


When a Defendant is ferved with a Copy 
of a Writ, in Purfuance of the Statute 
of 5 Geo. 2. c. 27. what fhall not be 
faid to be a fofficient Englifh Notice 
within the Meaning of that Act of 
Parliament, 29 

When an Arreft is irregularly made, 
how far the Court will not ftay the 
Proceedings, by Reafon of the Length 
of Time fince the Arreft was made, 

30 

Conftruction upon the Statute of 2 aN 
2. relating to Arrefts, 213 

What fhall be a good Arreft ofa Sheriff's 
Bailiff, 60 


Arreft of Judgment. 


How far the Court will not arreft a 
Judgment, notwithftanding a Defect 
in the Joining of the Iffue, 362 

When there is a Verdié on one Part of 
the Record, and a Demurrer on the 
other Part of it, how far the Court 
will not arreft the Judgment till the 
Event of the Demurrer be determined, 

ibid. 

The Time which is allowed to move in 
Arreft of Judgment, 89 


Articles of the Peace. 


How far the Court will not fet afide 
Articles of the Peace, notwithftanding 
fome Uneertainty in them, 325 


Aſſault. 


When an Action of Affault is brought, 
and one of the Defendants juftifies as 
Servant to another, how far fuch 
Juftification fhall not be faid to be 
good, 327 


Afumpfit. 


How far the Court will require an At- | How far a general Indebitatus Affump/it 


torney to enter an Appearance for the 
5) 


will lie, hartade i 
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Page $5 

How faran Indebitatus Aſſumpſit will lie, 48 

When an Action is brought for Work 

and Labour done, how far the Evi- 

dence fha!l not be faid to maintain the 
Declaration, 3 


Attachment. 


How far an Attachment cannot be 
granted without firft making a Rule 
to fhew Caute, 47 

When an Attachment is granted againft 
the Bailiff of a Liberty for not return- 
ing a Writ, upon what Terms the 
Court will difcharge it, 330 

When an Attorney is brought up upon 
an Attachment for a Contempt, how 
far the Court will direct, or not, that 
he hall anfwer Interrogatories in Vin- 
cults. 219 

How far the Court will not grant an 
Attachment againft the Sheriff, 10 

How far the Court does not grant an 
Attachment for publifhing Reflections 
upon it’s Proceedings, 43 


attorney General. 


How far Notice is neceffary to be given 
to the Attorney General. 114 


Attorney. 


When an Action is brought by an At- 
- torney on a Bill of Law Charges, 
what fhall be faid to be a fufficient 
Evidence in fuch Action, 233 
How far a Perfon may change his At- 
torney, or not, without the Leave of 
the Court, 266 
When a Perfon practifes as an Attorney 
in an Inferior Court without being 
qualified according to 2 Geo. 2. how 
far the Superior Courts will not grant 
an Attachment againft him, 277 
‘Whenan Attorney is fued and a Decla- 
ration delivered againft him, within 
what Time it is that the Plaintiff will 
be intitled to fign his Judgment for 
Want of a Plea, 323 
Vou. II. 





be a good Count in an 4/- | How far a Writ fhall not be faid to ié 
fumpfit tor Work and Labour done, { 


duly marked with the Name of the 
Plaintiff’s Attorney according to the 
Intent of the Statute of -- Geo. 2. 


Page "9 


| How far the Court cannot preceed in a 


fummary Method againft an Attor- 
ney, 34 
What Kind of Remedy is proper to be 
taken when Difputes arife between 
Attornies and their Clerks, 227 
When a Client intrufts his Attorney 
with a Deed, and the Attorney hap- 
pens to lofe it by Accident, how far 
the Court will grant an Atrachment 
againft him, 263 
How far the Court will direét that an 
Attorney’s Bill thall be taxed, not- 
withftanding he has obtained a Secu- 
rity for his Money, 12 
How far a Special Agreement made be- 
tween an Attorney and his Client 
fhall be faid to be binding, 164 


Award. 


How fat an Award fhall be fet afide of 
not, by Reafon of the Arbitrators 
receiving Money for making their 
Award, 463 

When an Award is void in Part, how 
far it fhali be faid to be void, or not, 
in the Whole, 460 

How far the Court will allow an Action 
to be brought upon an Award, not- 
withftanding the Party has taken a 
former Remedy upon it by Way of 
Attachment, 227 

What fhall be faid to be a good Awards 
notwithftanding it directs that a Sum 
of Money fhall be paid to a Stranger, 

291 

How far an Award fhall be faid to be 
certain enough, 385 

When feveral Arbitrators are appointed, 
how far an Award may be made by 
fome of them without giving Notice 
to the Reft, 112 

Within what Time an Umpire may 
make his Umpirage, 154 

What fhall not be faid to be a fufficient 
Confent that a Submiffion to Arbitra- 
tion be made a Rule of Court, 163 

6E How 
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How far an Umpirage fhall not be good, 
by Reafon of its only compleating 
what the Arbitrators begun, Page 317 


How far the Court will fet afide an | 
Award by Reafon that it was made } 


Ex parte; 94 





Batt. 


When a Scire facias is brought upon a 
Recognizance of Bail, how far the 
Recognizance fhall be faid to be 
rightly deferibed in it, or not, 444 

How far the Court will quafh a Scire 
facias againft Bail, 66 

How far Bail are liable, or not, when 
the Plaintiff recovers againft the Prin- 
cipal more than is contain’d in the 
Ac etiam, 44 

How far Bail cannot be allow’d to ju- 
ftify at a Judge’s Chamber ; held they 
cannot without Confent, 59 

How far the Court will not Bai] a Man 
in Cafe of Felony, 43 

What fhall be faid to be a good Surren- 
der of the Principal, 131 

In Debt on Bond, how far the Bail muft 
juftify themfelves in. double the Pe- 
nalty of the Bond, 150 

How far the Court will not ftay Pro- 
ceedings in an Action upon a Bail- 
Bond, till Bail above is actually put 


in, 424 
How far a Defendant fhall not be held 
to Special Bail, without an Order of 
a Judge for that Purpofe. 325 
When a Recognizance of Bail is enter’d 
into, in Purfuance of the Statute of 
16 €3 17 Cb. 2. what ſhall be a Breach 
of fuch Recognizance. 30 
How far Bail above fhall be faid to be 
regular, 34 
What fhall be faid to be a fufficient Af- 
fidavit, or not, in otder to hold a 


Perfon to Special Bail, within the. 


Meaning of the Statute of 12. G. 1. 256 
When an Affidavit is made in otder to 
hold a Defendant to Special Bail, how 
far fuch Affidavit fhall be faid to be 
certain enough, or not, 284. 
How far a Court will not give Liberty 


that a Bail-piece fhall be taken off the 
: 


File, by Reafon that it cannot amount 
to an Appearance, Page 295 
When Notice is given of juftifying Bail, 
what fhall. be a fufficient Notice of that 
Sort, 305 
| When an Action of Debt is brought 
upon a Judgment, how far Special 
Bail fhall be requir’d, or not, in fach 
Action, 369 
How far a Writ of Error fhall not be a 
Superfedeas till Bail is given to it, 389 
When Bail furrender the Principal, how 
far Notice need not be given of the 
Surrender. 47 
When a Perfon is taken upon an Attach- 
ment out of the Court of Chancery, 
and a Bail-Bond is given upon it, how 
far fuch Bail-Bond fhall be faid to be 
good, or not, 268 
How far Bail may be relieved upon Mo- 
tion, without putting them to the 
Expence ef an Audita querela, 88 
What fhall be faid to be a good Bail- 
Bond, 67 
How far the Court ftays Proceedings in 
an Action upon Bail-Bond, 16 


Bankrupt. 


How far Affignees under a Commiſſion 
of Bankruptcy fhal] be intitled, or not, 
to the Goods of the Bankrupt, as 
againft other Perfons who claim a Pro- 
perty in them, 342 

Conftruction on that Part of the Statute 
of 5 Geo. 2. relating to Bankrupts, 
whereby "tis provided, that if any Per- 
fon be arrefted for a Debt due before 
he became a Bankrupt, fuch Bankrupt 
may plead that the Caufe of fuch 
Aétion did accrue before fuch Time 
as he became a Bankrupt, 224 

Conftruction of the Statute of 5 Geo. 2. 
relating to Bankrupts, 251 

When an Action is brought by an Af- 
fignee under a Commiffion of Bankrupt, 
cy, how far it need not be fer forth in 
the Declaration how he becomes Af- 
fighee, 309 

When an Action is brought by Aſſignees 
under a Commiffion of Bankruptcy, 
what fhall be good. Pleading in the 


Aéction, Rk 
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Baſtardy. 


How far an Order of Baftardy ſhall be 
faid to be good, or not, in Refpect 
of the Form of it, Page 413 

When a Defendant pleads the Plaintiff 
{truck him firft, how far he fhall not be 
allowed to give in Evidence a very 
violent Battery, by Way of Juftifica- 
tion, under that Plea, 418 


Bal, 
The Fees which are due to Bailiffs for 
executing a Procefs, 313 


Will of MoDtever. 


How far an Averment is allowable; in 
order to afcertain the Time when a 
Bill of Middlefex was {ued out, 161 

How far an Arreft may be made upon a 
Bill of Middlefex within the Liberties 
of London, 36 

How far an Averment may be allowed, 
in order to afcertain the Time of fuing 
out a Bill of Afiddlefex, 157 


Beibery. 


How far an Information fhall be granted 
_ for Bribery, 47 
How far the Court will not grant an In- 

formation for Bribery; 111 


Book. 


When a Rule is made for the Infpection 
of publick Books, what fhall be faid to 
be a Breach of fuch Rule, 64 

When a Rule is made only in general for 
the Infpection of publick Books, what 
fhall not be faid to be a Breach of it, 

114 

When there is Occafion to produce a 
Book in Evidence, and there are Ra- 
fares in it, what kind of Order thall be 
made by the Court concerning the pro- 
ducing it, 317 

How far the Court will enlarge the Time 
for the Defendant’s Pleading, till the 
Plaintiff fhall deliver back a Book to 


the Defendant which the Plaintiff has 
got in his Cuftody, Page 139 


Bond. 


When an Action of Debt is brought upon 
Bond, what fhall be faid to be an im- 
material Iffue, or not, in fuch Action, 


329 


Broker. 


Conftruction upon the Statute of 21 Fas. 
17. felating to Brokers. 26 


Canon. 


How far the Canons of 1603 do not bind 
the Laity, 267 
How far the Laity fhall not be faid to 
be bound by the Canons, 351 


Certiorari. 


How far a Certioravi will not lie to the 
Old Baily, in otder to remove up an 
Indictment for a Mifdemeanor, 447 

How for the Court will not grant a fe- 
cond Certiorari, by Reafon that it’s 
moved for with an Intent to reverfe 
a Judgment, 126 

How far a Certiorari will lie in Cafe of a 
foreign Attachment. 188 

How far a fecond Certiorarz will lie, or 
not, in order that the Proceedings of 
an Inferior Court may be affirmed, 404 

How far a Certiorari fhall be faid to be 
taken away, within the Meaning of 
the Statuté of 7 € 8 Will. 29. relating 
to the Highways, 207 

How far a Certiorari may be granted to 
Juftices of Oyer and Terminer, in or- 
der to remove up an Indictment for a 
Mifdemeanor, 214 

When a Certiorari, or Habeas Corpiis, has 
iffued in order to rethové up the Pro- 
ceedings of an Inferior Court, how 
far the Superior Court will reétify the 
Proceedings below, 413 


Challenge. 
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Challenge. 


How far the Court will grant an Infor- 
mation for a Challenge, Page 102 


Cheat. 


How far a Perfon cannot be indicted for 
a Cheat, 244 


Church, 


How far the Ecclefiaftical Court fhall not 
have Jurifdiction in a Rate for the 
Repairs of the Church, 142 


Church- warden, 


How far the Court will not grant Infor- 
mations againft Church-wardens, 166 
How far the Court will grant an Informa- 
tion againft Church-wardens, or ae 
17 
How far the Court will grant an Informa- 
tion againft Church- wardens, 206 
When a Suit is inftituted in the Eccle- 
fiaftical Court relating to Church- 
wardens Accounts, how far a Prohibi- 
tion is proper to be granted, 421 


Cierk of the Peace. 


How far a Clerk of the Peace fhall be {aid 
to be duly removed from his Office, or 


not, 302 
Conviction. 

What ſhall not be ſaid to be a good Con- 

viction, 16 


How far a Mafter’s Report fhall be faid 
to amount to a Conviction, 147 

How far a Conviction for Deer-ftealing 
fhall be faid to be good in Point of 
Form, 383 

How far the Court will grant an Infor- 
mation again{t a Perfon for making an 
illegal Conviction, 

When a Conviction is made for felling 
diftilled Liquor without a Licence, 
what fhall not be faid to be a good 
Conviction of that Sort, 287 

5 


How far a Juftice of Peace fhall not be 


faid to have made a Conviction, Page 

; 239 

How fat an Information will lie for ma- 
king an illegal Conviction, 29 


How far a Conviction muft be fet down 
in the Paper, before any Remedy can 
be given upon it, 44 

How far the Court will not grant an In- 
formation againft a Perfon for making 
an illegal Conviction, till the Convic- 
tion is brought into Court by a Cer- 
tiorari, 35 


County Palatine. 


When a Record is ſent down by Mitti- 
mus, in order to be tried in a County 
Palatine, how far the Court above can- 
not give Leave that Copies hall be 
taken of the Vewire or Difiringas, 449 


Confideration. 


When an Aétion is brought upon an 
Affimpfit, how far the Confideration 
fhall be faid to be illegal, or not, 459 


Coſts. 


How far the Court will not ſtay the Pro- 
ceedings in one Action till the Coſts of 

a former are paid, 945 154 
How far the Court will order an Officer, 
whom a Writ is difected to, to pay the 
Cofts, I 
How far the Court will put off a Trials 
till the Plaintiff has paid the Cofts of a 
former Notice, 131 
How far double Cofts ought to be granted 
upon the Statute of 4 Fac. 1. 3. 17% 
How far a Perfon fhall be intitled, or not, 
to more Cofts than Damages, notwith- 
ftanding the Damages were under 40s. 
180 

In what Court an Attorney’s Bill is pro- 
per to be taxed, 182 
When a Defendant is intitled to treble 
Cofts, what is the proper Method of 
his taking Advantage of them, 103 


vce Arles lralor 


Toroner. 
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Co2oner. 


How far the Court will quafh a Coroner’s 
Inquett, Page 82 


Coꝛpoꝛation. 


O utof what Perfons are capable of being 
elected Members of a Corporation, 93 
How far the Prefence of a Mayor is ne- 
ceffary to be at a corporate Affembly, 
370 

How fara Member of a Corporation fhall 
be faid to be duly {worn into his Office, 
or not, ibid. 
How far a Charter of a Corporation {hall 
be faid to be illegal, 390 
How far a Corporation will not be in- 
titled to exclude Foreigners from fet- 
ting up a Trade amongft them, 120 
The Conftruétion of a Charter relating 
to the Perfons who are to chufe a 
Member of a Corporation, 74 


Canfent. 


What Things the Court will not order 
to be done, notwithftanding the Con- 
fent of Parties, 13 


Commitment. 


When an Attorney is committed for Mif- 
behaviour, how far the Court will not 
Bail him, notwithftanding he has not 
yet been reported to be in Contempt, 


254 

How far a Commitment fhall be faid ro 
be good, notwithftanding fome Uncer- 
tainties in defcribing the Fact for 
which the Party was committed, 155 
How far a Commitment fhall be faid to 
be bad, by Reafon of the Uncertainty 
of the Time for which the Party was 
committed, 319 
When a Perfon is committed on the Sta- 
tute of 8 Geo. 1. which was made to 
prevent the Running of Goods, how 
far the Court will Bail the Defendant, 
or not, 191 
When a Perfon is committed for being a 
loofe, idle and diforderly Perfon, how 

Vox. I. 


far the Court will Bail in fuch kind of 
Cafes, Page 215 


Countel. 


What Kind of Pleas need not be under 
Counfel’s Hand, 216 


Copy. 


Conftruéction upon the Statute of Geo. 2. 
which allows a Defendant to be ferved 
with a Copy of a Wrir, 192 


County Palatine. 


When a Perfon who refides in the County 
Palatine of Cheffer is ferved with a 
Copy of a Latitat, how far it is necef- 
fary that he fhould be likewife ferved 
with a Copy of a Mandate from the 
Chamberlain, 313 


Copyhold. 


What fhall be faid to be good Evidence 
of an Admiffion to a Copyhold Eftate, 


405 


Contempt. 


When a Perfon is committed for a Con- 
tempt, how far his own Recognizance 
fhall not be taken, 206 

When a Perfon is in Cuftody for Con- 
tempt, how far the Court will not dif- 
charge him, notwithftanding the Delay 
of exhibiting Interrogatories againft 
him, 163 


Covenant. 
The Certainty which is required in De- 


claring in an Aion of Covenant, 266 


Camimon Recovery. 


For what Errors a Common Recovery 
fhall be reverfed, 284 
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Commencement of Suit. 


How far a Perfon fhall not be faid to 
have commenced his Action, till he 
has declared, Page 143 


Cuſtom. 


How far Goods which a Perfon buys 
abroad for his own Ufe fhall pay Cu- 
ftom, or not, 168 


a 


Defendant. 


How far a Court of Law will not allow 
that one Perfon fhall defend a Suit 
with another, 440 


DOamages. 


How far a Remititur of Damages is ne- 
ceflary to be enter'd, 344 


Demurrer. 


How far a Demurrer fhall be faid to be 
an iffuable Plea, 254 
How far the Court will not give Leave 
that the Party may withdraw his De- 
murrer, 417 
How far the Court will fet afide a Demur- 
mer, by Reafon of it’s being —— 
185 

How far the Court will not fet afide a 
Demurrer, I 
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Departure. 


How far a Rejoinder fhall be faid to be 
a Departure from the Plea, 193 


Demand. 


How far a Demand fhall not be {aid to 
be neceflary, 146 


Deed. 


How far a Deed fhall be directed only to 
ftand as a Security for the Money 
which was bona fide advanced, 414 

I 
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Depofit. 


How far the Courts of Law do not re- 
qire a Perfon to make a Depofit, Page 
299 


Deputy. 


How far a Deputy has not in him the 
Power of his Principal, 237 


Declaration. 


How far the Court will require a Plaintiff 
to make up his Declaration, with a 
Special Memorandum, 125 

How far a Declaration may be allowed 
to vary from the Writ, 246 

How far the Courtywill give Liberty that 
a Declaration may be amended after 
Judgment, ag) 

How far the Court will direét that certain 
Counts fhall be ftruck out of a Decla- 
ration, by Reafon of their being un- 
neceflary, 284. 

What are the Terms which the Plaintiff 
muft fubmit to when he moves to a- 
mend his Declaration, 295 

How far the Court will give Liberty, or 
not, that a Declaration may be amend- 
ed, in Reſpect of the Damages laid in 
ity 236 

How far the Court will give Liberty that 
a new Count may be laid in the De- 
claration, 134 

How far the Court will direct, that fome 
of the Counts in a Declaration fhall be 

- {truck out, 3 


Diftrefs. 


When an Adtion is brought upon the 
Statute of Philip and Mary relating to 
Diftreffes, what fhall be faid to bea 
good Declaration in fuch Action, 408 


Dilcantinuance. 


When the Plaintiff has obtained a Rule 
for Leave to difcontinue on Payment 
of Cofts, how far the Court will give 
Liberty to the Defendant to enter a 

Sug- 
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Suggeftion upon the Roll, that he is an 
Officer of Juftice, and intitled to dou- 
ble Cofts, Page 373 


Dower. 


When a Writ of Dower nade nibil habet 
is brought, what are the Damages 
which the Party will be intitled to re- 
cover in fuch Action, 180 





Ecclefiattical Court. 


How far the Ecclefiaftical Court has a 
Jurifdiétion between Ecclefiaftical Per- 
fons in the Cafe of Slander, 220 


Cjetment. 


How far the Court will give Leave, or 
not, that an Iffue fhall be amended in 
an Ejectment, 461 

How far the Court will not allow an 
Amendment in an Ejectment, 76 

How far, by the Practice of the Court of 
King’s Bench, it is not neceffary in an 
Ejectment, that the Defendant’s At- 
torney fhould enter up an Appearance 
for Defendant, notwithftanding the 
Suit is by original, 224 

How how in an Ejectment the Court will 
not direét that Deeds fhould be pro- 
duced at the Trial, 305 

How far the Court will fet afide a Judg- 
ment in Ejectment, on Payment of 
Cofts, 139 

How far the Court will give Liberty that 
a Declaration in Ejectment fhall be a- 
mended, 217 

What Perfons may not be allow’d to be 
added Defendants in an Ejectment, 27 

How far the Court will not ftay Proceed- 
ings in one Ejectment, till the Event 
of another be determined, 47 

How far a Declaration in Ejectment fhal] 
be allowed to be amended, 323 

How far the Court will not put off the 
Trial in an Ejectment, notwithftanding 
the Party wants the Infpection of 
Deeds which are in the Cuftody of 
another, 336 


What fhall be faid to be good Service of 
a Declaration in Ejectment, Page 311 
When an Ejectment is brought by an 
Infant, how far the Court will direct, 
that the Infant fhould nominate a good 
Leſſee, in order to be anfwerable for 
the Cofts of the Suir, 140 
How far a Demife fhall be faid to be 
rightly laid, or not, in an Ejectment, 
2 
When the Tenant has entered rel 
Rule toconfefs Leafe, Entry andOutter, 
how far he cannot give Judgment by 
Cognovit Attionem, 149 
How far the Court will require the Plain- 
tiff, or not, to fhorten the Demife 
which he has laid in his Declaration, 
I 
How far an Ejectment will not lie in cu 
Courts of Weftminffer-Hall for Lands 
in a County Palatine, 126 
How far Judgment in Ejectment muft be 
movd for the fame Term that the 
Declaration is ferved in, 144. 


Elegit. 
When an Inquiſition is taken upon an 


Elegit, how far the Court will allow 
an Amendment of it, or not, 171 


Engliſh. 


Conſtruction upon the Statute of § Geo. 
2. which requires that Law Proceed- 
ings fhall be in Exglifh, 279, 26f, 

268, 2715 3345 336 

How far Law Proceedings fhall be faid to 
be properly put into Exgli/h, within the 
Meaning of the Statute of 5 Geo. 2. 298 


€rre2. 


When an Action of Debt is brought upon 
a Judgment pending a Writ of Error, 
how far Special Bail fhall be neceflary 
to be given, or not, in fuch Adtion, 

434 

How far the Court will quafh a Writ of 
Error, 186 

When a Writ of Error is brought, and 
the Defendant comes in Gratis and 
pleads Jz nullo eff Erratum, how — 

that 
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that fhall be a Confeffion of the Er- 
rors, Page § 
When a Writ of Error is brought, how 
far a Certiorari may go to inform the 
Confcience of the Court, notwithftand- 
ing the Party has confeffed the Er- 
rors, ibid. 
What thall be faid to be a good Scire fa- 
cias to affign Errors, 163 
When a Writ of Error is brought quod 
Coram vobis, how far the Court will 
give Leave to take out Execution, 
422 

How far a Rule to affign Errors fhall be 
neceflary to be given, or not, 322 
When a Wit of Error is brought, and a 
Scire facias is fued out Quare Execu- 
tionem non, how far an Aétion may 
be brought of the original Judgment, 
226 

When a Writ of Error is brought, and a 
Scire facias de Recordo is {ued out, what 
in general relates to fuch Scire facias, 
ibid. 

How far the Court will give Liberty that 
the Defendant fhall non-profs the Plain- 
tiff’s Writ of Error, at the Expence of 
the Plaintiff, by Reafon of its being 
broughtcontrary to the Plaintiff’s A- 
greement, 225 
In what Cates a Writ of Error quod coram 
vobis will not lie, 253 
How far a Writ of Error quod ccram vobis 
fhall not be faid to be a Superfedeas wil 
Bail is given to it, 285 
How far the Court will quafh a Scire 
facias to affizn Errors, 131 
How far the Court will give Leave that 
a Writ of Error may be amended, 
130 

When a Writ of Error in Parliament is 
brought, upon what Terms the Court 
will ftay Proceedings againft the Bail 
pending fuch Writ of Error, 319 
How far the Court will fet afide an Exe- 
cution for being taken out pending a 
Writ of Error, 29 
When a Writ of Error is brought in the 
Houfe of Lords, what is the Nature of 
the Recognizance which is entered into 
upon that Occafion, 32 
When a Writ of Error is brought in the 
Houfe of Lords, what Time the Court 

I 


of King’s Bench will give the Party to 
juttify his Bail, Page 32 
When a Scire faczas is brought to affign 
Errors, how far no Plea can be pleaded 
to it, 43 
How fara Rule to affign Errors de recordo 


fhall be faid to be irregular, 58 
Eſcape. 
How far the Court will ſuperſede an 


Efcape- Warrant, "8 
How far a Prifoner who has efcaped can- 
not be re-taken, 20 
What fhall be faid to be a good Declara- 
tion in an Action of Efcape, 258 


Exciſe. 


When a Perſon is convicted upon the 
Statute of 10 Geo. 1. ¢. 10. to prevent 
the Beating an Officer of the Excife, 
how far there fhall be diftinét Penalties 
given upon that Statute, ornot, 451 


Crecuto2. 


How far an Executor thall be allowed to 
cover Affets by the Plea of Bonds ftand- 
ing out, 183 

The Certainty requir’d in a Declaration 
by an Executor, "5 

When a Defendant is fued as Executor, 
how far he fhall be intitled to an Im- 
parlance, 88 

When a Writ of Error is brought by an 
Executor, how far he thall pay Cofts, 


or not, 450 


Crecution. 


When Goods are taken in Execution, 
how far the Court will direct, or not, 
that the Goods fhall be reftored, 461 

How far a Writ of Execution fhall be 
faid to be amendable, or not, in refpect 


of the Teſte of it, 388 
How far the Court will fet afide a fecond 
Fieri facias, 21 


What fhall be faid to be a good Tefatum 
fieri facias, 116 
What fhall be faid to be a good Zefatum 
Capias, 127 
When 
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When a Judgment in the Common Pleas 
is affirmed in the King’s Bench, what 
fhall not be faid to be a good Writ of 
Execution on fuch Judgment, Page 136 

How far a Writ of Execution fhall be faid 
to be regular, or nor, 87 


Ercammunicaticn, 


How far the Court will not quath an Ex- 
communicato Capiendo, notwith{tanding 
fome Uncertainty in defcribing the Of- 
fence, 300 

The Certainty requir’d in a Sienificavit, 
in order to warrant an EAxcommunicato 
Capiendoy 330 


Exchange. 


Bill of Exchange fhall be faid to be void, 
by Reafon of the Uncertainty of the 
Fund out of which the Money is re- 
quir’d to be paid, 320 


Exceptlons. 

How far the Cour of Exchequer will not 
allow a Plaintiff to file Exceptions 
to an Anfwer, after the Defendant is 
intitled to move to difmifs the Bill for 
Want of Profecution, 150 


€rtent. 


How far a Writ of Extent fhall be faid to 
be legal, or not, 469 


Evidence. 


How far the Minutes of the Proceedings 
of a Court fhall nor be allowed to be 
read in Evidence, 40» 406 
Jez, /290. 





Felony. 


When a Perfon is committed for Felony, 
* how far the Court will Bail him by Rea- 
fon of Defects ia the Commitment, 271 
How far a Certiorari may be granted toa 
Jaftice of Oyer and Terminer to re- 
move an Indiétment of Felony, 177 
Vou. IL. 
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Fees, 
What Fees are due on filing of Affidavits; 


mation againft an Officer for taking 
Fees which are not legal, 310 


Fine, 


When the Court of King’s Bench fets a 
Fine upon a Perfon, in what Manner 
they may direct the Fine fhall be di- 
ftributed, 264 

When a Motion is made that the Defen- 
dant may fubmit to a {mall Fine, what 
kind of Affidavits are proper to be read 
on fuch Occafion, 144 


Formedon. 


When a Formedon in Remainder is 
brought, what ſhall be ſaid to be a good 
Plea in ſuch Action, 168 


Franchiſe. 


When an Action is brought by a Bailiff 
of a Franchiſe, for an Injury done to 
his Franchiſe, what ſhall be faid to be 
a good Declaration in ſuch Action, 

181 


Dabeas Corpus. 


How far the Court will grant an Attach- 
ment again{ft a Perfon for not making 
a Return to a Habeas Corpus, without 
firft of all making a Rule to return the 


Writ, 35 
The Certainty requir’d in a Return toa 
Habeas Corpus, 19 


When a Habeas Corpus cum caufa is mov'd 
for, how far Notice is requifits to be 
given of the Motion, 222 

When a Commitment is return’d upon a 
Habeas Corpus, how far the Court wi! 
difcharge the Prifoner, 133 

When a Perfon is brought up by Habeas 
Corpus, how far the Court will only 
remand him, 260 

6G Heraldry. 
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Heraldry. 


How far the Earl Marſhal alone, without 
the Conftable of Exgland, has a Right 
to hold Plea in Matters relating to 
Heraldry, Page 169 

How far Herald’s Books fhall be Evi- 
dence, 26 


Dighway. 


What ſhall be faid to be a good Order 
relating to a Turnpike, 715 
What thall be a good Conviction upon 
the Turnpike Acts, 8 
How far an Indictment will lie on the 
Statute of 2 W.& M. Seff. 2, 8, (11.) 
relating to Highways, 225 
What fhall not be faid to be a good In- 
didiment for not repairing a Highway, 
192 

What fhall be faid to be a fufficient No- 
tice, or not, to Truftees of a Turn- 
pike, 316 





Impeiſonment. 


When a Declaration is delivered againſt 
a Priſoner in Cuſtody, how far the 
Defendant is obliged to plead, or not, 
within eight Days, 450 

Conſtruction upon the Statute of Geo. 2. 
which is called the infolvent Debtors 
Ad, 189 

How fara Perfon ſhall anfwer Interroga- 
tories Iz Vinculis, 200 

When a Perfon is committed to the Mar- 
fhal of the King’s Bench, what fhall be 
faid to be a good Commitment of that 
Sort, or not, 257 


Imparlance. 


J 
How far the Court will grant an Impar- 
lance in Cafes of Informations, 193 
How far the Court will give Liberty, or 
not, that an Imparlance fhall be ftruck 
out, 135 


fi. 49 
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Judebitatus Aſſumpſit. 


How far an Indebitatus Aſſumpſit will lie 
for Toll, or not, Page 243 


326 
Infomation, 


How far the Court will grant an Informa- 
tion for a Battery, norwithftanding the 
Facts are denied by the Affidavits on 
the other Side, 27 

When a Statute creates an Offence, and 
prefcribes a particular Method in order 
to punifh it, how far the Court of 
King’s Bench cannot grant an Informa- 
tion, 21 

How far the Court of King’s Bench will 
grant an Information againft a Judge 
of an Inferior Court, 28 

How far the Court will not grant an In- 
formation for an Affault with an In- 
tent to extort Money, 87 

How far the Court will not grant an In- 
formation againft a Juftice of Peace, 

203 

How far the Court gives Liberty that the 
Information may be amended, 6 

How far the Court will grant an Informa- 
tion againft a Perfon for abufing a 
Judge of an Inferior Court, 313 

When an Information is brought on a 
penal Statute, how far the Affidavic 
which 21 Fa. 4. Sect. 3. requires muft 
be made by the Informer, or not, 310 


| How far the Court will not grant an In- 


formation againft another, by Reafon 
of the Smallnefs of the Offence, 198 
How far the Court will grant an Informa- 
tion, or not, for a Difturbance relating 
to the Election of a Member of Parlia- 
Ments 378 
How far the Court will grant an Informa- 
tion againft a Perfon for afferting his 
Right in a violent and forcible Manner, 
138 

How far the Court will grant an Informa- 
tion for a notorious Offence, notwith- 
ftanding the Fa¢ts are totally denied, 
242 

When an Information is moved for Hens 
a Juftice of Peace, what fhall be faid to 
be 





be a fufficient Notice of fuch Motion, 
Page 272 

When a Matter is forbidden by a Sratute, 
and a Penalty given by it, how far the 
Court will not grant an Information, 
but will leave the Party to take his 
Remedy for the Penalty in the Man- 
ner which the Statute prefcribes, 279 
How far the Court will grant an Infor- 
mation againft a Juftice of Peace, 101 


How far an Information will lie againft 
the Overfeers of the Poor, for remo- 
ving a Perfon unduly, 89 

How far an Information fhall be granted 
againft a Judge of an Inferior Court, 


22” 
How far an Information fhall be granted 
fora Nufance to a Highway, 54 


How far an Information will lie againft 
a Perfon for refufing to let Judges hold 
their Court in the Place which they 
ufed to do, 60 

How far the Court will grant an Infor- 
mation againft a Perfon for endeavour- 
ing to poifon another, 62 


Inhabitat. 


How far a Perfon fhall be faid to be a 
fufficient Inhabitant, or not, in order 
to be capable of being chofen a Mem- 
ber of a Corporation, 408 

How far a Perfon fhall be a fufficient In- 
hahitant, to be capable of being chofen 
a Member of a Corporation, 439 


Injunction. 


How far a Court of Equity can gant a 
perpetual Injunction, 212 


Inkerior Court. 


How far a Statute fhall be faid to extend 
to inferior Courts, 114 
How far the Court of King’s Bench can- 
not make a Rule upon a Judge of an 
Inferior Court, to give Judgment in a 
Cafe which is depending before him, 


144 
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Indickment. 


How far the Court will not give Leave to 
compound a Profecution, Page i54 
How far feveral Perfons may be join’d in 
one Indictment, 24. 
What kind of Indictments the Court will 
quathy 80 
When a Defendant is convicted upon an 
Indictment, How far he fhall not be 
allowéd to make any Motion relating 
to the Proceedings, unlefs he is prefent 
in Court, 412 
How far Acts of Immodefty fhall be faid 
to be indiétable, or not, 328 


Inkant. 


How far an Infant fhall not be capable 
of being chofen a capital Burgefs of a 
Corporation, 324 


Ireland. 


Whena Writ of Error is brought upon a 
Judgment in Ireland, the Method which 
the Court makes Ufe of to haften the 
Plaintiff in Error to affign his Errors, 

162 


Fue. 


How far a Plea ought to conclude to the 
Country, how far with an Averment, 


ai 
How far an Tffue fhall be faid to be im- 
material, or not, 363 


Judge. 


When a Cafe is made for the Opinion of 
a Judge, and the Judge dies before the 
Cafe is fettled, how far the Cafe can- 
not afterwards be fettled in any other 
Way than by Agreement of the Coun- 
fel, 241 


Judgment. 


How far the Court will give Liberty, or 
not, that Judgment may be entered 
nunc pro tunc, 451 

How 
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How far the Court will fet afide a Judg- 
ment in Ejectment, on Payment of 
Cofts, notwithftanding the Judgment 
be regular, Page 430 

How far the Court will reverfe a Judg- 
ment in one Part of it, and affirm it in 
another, 109 

How far the Court will not require a Per- 
fon to enter up bis Judgment, notwith- 
ftanding there will be an Occafion for 
the, Judgment, in order to indict ano- 
ther of Perjury, 172 

When an Error is in the Judgment itfelf, 
how farthe Party, for whofe Advantage 
the Error is, may affign it for Error, 

357 

How far the Court will not give Liberty 
that a Judgment fhall be amended, 270 

When a Judgment is omitted to be en- 

_tered up within the Time that by the 
Rules of the Court it ought to be, how 
far che Court will not difcharge the De- 
fendant out of Execution upon that Ac- 
count, 292 

How far a Judgment fhall be faid to re- 
late to the firft Day of the Term, 127 

How far the Court will fet afide a Judg- 
ment, by Reafon of a Variance be- 
tween the Latitat and the Declaration, 

219 

How far the Court will fet afide a Judg- 
ment, notwithftanding the Length of 
Time 35 

How far the Court of King’s Bench will 
not fet afide a Judgment that is regularly 
fign’d, by Reafon that the Plea which 
is offered to be pleaded is not fuch a 
ene as the Defendant ought to be al- 
low’d to plead, | 203 


Juſtice of Peace. 


How far an Information cannot be moved 
for againſt a Juſtice of Peace, unleſs 
Notice is given of the Motion, 284 
How far the Juftices of Peace belonging 
_ to a Corporation fhall be faid to havea 
Jurifdiétion, or not, exclufive of the 
Juftices of the County at large, 424 


is 


King’s Wench. 


When a Rule of Reference is made to 
the Mafter, how far the Court will 
difcharge it by Reafon of there being 
no Appointment taken out upon ir, 

Page 323 





Leet. 


How for the Court will grant an Infor- 
mation, in the Nature of a Quo war- 
ranto, for holding a Court-Leet with- 
out Authority, 221 


Liberty. 


When an Aétion is brought againft a 
Bailiff of a Liberty, what fhall be faid 
to be a good Declaration in fuch Action, 


"8 
Libel. 


When an Information has been granted 
againft a Perfon fora Libel, and a Re- 
cognizance of Bail has been given, 
what fhall be faid to be the Conftruc- 
tion of fuch Recognizance, 232 

How far the Court will not grant an In- 
formation for a Libel, notwithftanding 
the Matter may poflibly be libellous, 183 

How far an Innuendo is neceflary to be 
laid in an Action for a Libel, 40 

How far the Court will grant an Informa- 
tion for a Libel, when a Body of Men 
is reflected on by it, 138 

What fhall be faid to be a Libel upon a 
Company, 114 

How far the Court will grant an Infor- 
mation for a Libel, and will not leave 
the Party to take his Remedy by Way 

of Indictment, 128 

Againft what Perfon the Court will grant 

an Information for a Libel, 84 


Limitations. 


| When the Statute of Limitations is plead- 
ed, what fhall be faid to be a good 
Rejoinder in fuch Action, 157 
When 
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When the Statute of Limitations is plead- | When a Perfon has the Cuftody of the 


ed, whar fhall be a good Rejoinder in 
fuch Action, Page 161 





Warket. 


What Kind of Fees fhall be faid to be due 
to the Clerk of a Market, 436 


Mandamus. 


How far a Mandamus will lie, or not, to 
_admit a Perfon toa Fellowthip, 437 
How far the Court will not quath a Man- 
damus, by Reafon that the Return- 
Day to it is expired, 132, 447 
When a Mandamus iffues in order to ap- 
point Overfeers, and a Retu’n is made 
to it, how far fuch Return fhall be faid 
to be certain enough in Point of Form, 
or not, 430 
How far a Mandamus will not lie, in or- 
der to require Perfons to hold a Court 
of Confervancy in the River Thames, 
44! 
How far a Return to a Afandamus ſhall 
be faid to be certain enough, or not, 
317 
How far a Mandamus will not lie to the 
Ecclefiaftical Court, in order to require 
them to grant Letters of Adminiftra- 
tion, 420 
How far a Mandamus will lie to require 
an Officer to do an Act which a Sta- 
tute directs, 410 
When a Mandamus is granted in order to 
require certain Perfons to deliver over 
to others certain Books, to whom fuch 
Mandamus ought to be directed, 330 
How far a Mandamus will lie to the Ec- 
clefiaftical Court, in order to require 
them to grant Adminiftration, 334 
The Time which a Perfon is allowed to 
put in his Traverfe to a Return to a 
‘Mandamus, 106 
When a Mandamus is granted in order to 
require a Corporation to go to an 
Election, how far it is neceffary, or 
not, that the Afandamus fhould fpecify 
the Time when the Election is to be, 
236 
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publick Books of a Corporation, how 
far a Mandamus will lie, in order to 
require him to produce them at a Cor- 
porate Affembly, Page 235 
How far a Mandamus is proper to be 
granted, or not, in order to obtain a 
Licence for a School. Mafter, 365 
What fhall be faid to be fuch a Kind of 
Office as that the Court will grant a 
Mandamus in order to admit the Party 
into it, 398 
The Certainty requir’d in a Return toa 
Mandamus, 56 
What fhall not be faid to be a good Wric 
of Mandamus which is directed to Ju- 
ftices of Peace, ibid. 


Money. 


What Sentence is proper to be pafs’d on 
a Perfon that utters falfe Money, · 48 


Wurrer. 


When a Perfon is found by the Coroner’s 
Inqueft to be guilty of Manflaughter, 
how far the Court will not allow him 
to be bailed. 340 


Name. 


When a Perſon is ſerved with Proceſs by 
a wrong Name, how far no Advantage 
can be taken of it but by Plea of Mif- 


nomer, 41 

Megro- > 2IS 
’ Nonpꝛoſs. 

How far the Nonprofs fhall be faid to be 


regular, 3 
How far the Court will make a Rule 
upon a Perfon to nonprofs his Writ of 
Error at his own Expecce, by Reafon 
of his having brought it contrary to 
his ewn Agreement, 266 


6H . Rate. 
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Mote. 
How far the Court will order a Note to 
be delivered up, . 8 Page 82 
When an Action is brought againft the 
Indorfor of a Promiffory Note, how 
far it need not be fet forth in the De- 
claration, that any Demand was made 
upon the Drawer, 206 





Offer. 


How far it’s incumbent on the Party to 
alledge by his pleading, that he made 
an Offer, 308 


Office. 


How far the Court will direct 'that a Per- 


fon fhall be deprived of an Office, by 
Reafon of his not attending it, 


Diterfeer. 


‘How far the Court will quafh an Appoint- 


ment of Overfeers, 401 
How far the Court will quafh an Appoint- 
ment of Overfeers, or not, 


Outlay. 


When a Writ of Error is brought in or- 
der to reverfe an Outlawry; how far the 


Court will reverfe it, notwithftanding 


the Plaintiff in Error does not appear 
to the original Action, 286 


Dyer, | 


How far the Court will not give Oyer of 
_ a Scire facias to affign Errors, 160 
How far the Court will require a Perfon 

to give Oyer of a Writ, 146 


Payment. 


What fhall not be faid to be a good Plea | 


of Payment before the Commencement 


‘of the Action, a. a 


4 


423, 


458, 


{aril Cicrk. 


How far the Court will grant a Prohi- 
bition, or not, to ftay a Suit in the 
Ecclefiaftical Court relating to a Pariſh 
Clerk, Page 242 


Paper Book, 


How far a Perfon may be allowed to pay 
for the Paper Book at the Time the 
_. Caufe comes on, or not, 267 
How far the Court will direst that the 
Paper Book fhould be made agreeable 
__to the Declaration delivered, 415 
How far a Paper Book fhall be faid to be 
regularly made up, 206 


Patwn. 


When a Pawn-Broker receives more In- 
tereft than he is intitled to, how far an 
Indcbitatus Affampfit will lie, in order 
to recover it back again, 40 


Parliament. 


To what Time Privilege of Parliament 
fhall be faid to extend, 422 


Philazer. 


The Manner of declaring againft a P);- 
lazer, 6 


Play. 


‘What fhall be faid to be a good Commit- 


ment, or not, of a Perfon who acts 
Stage Plays without a Licence, “3.4 


Plaint. 
What ſhall be ſaid to be-a good Paint in 


an Inferior Court, a 


Place. - 


How far the reputed -Diftance of one 
Place to another is the proper Rule to 
go by, and not the meafur’d one, 

; 33% 
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Plea. 


The Time which a Defendant is allowed 
to plead in, Page 92 


How far the Court will not require a} 


Defendant to plead fuch Plea as he 
will ftand by, 103 
How far the Court will give Liberty to 
plead three Pleas, 2 
How far a Plea to the Jurifdiction of the 
Court is neceffary to be verified by 
Affidavit, _ 165 
When an Aétion is brovght upon the 
Stacute of 21 H. 8. c. 13. relating to 
 Ecclefiaftical Perfons, what Kind of 
Pleas will be allowed by the Court to 
to be pleaded in Bar of fuch Action, 
316 
How far the Court will difcharge a Rule, 
whereby Liberty is given to withdraw 
a Plea, 48 
How farthe Court will fet afide a Plea in 
Bar, by Reafon of its being frivolous, 
236 
How far the Court of King’s Bench will 
not allow of double Pleas to be pleaded, 
by Reafon that they are inconfiftent, 
253 
How far the Court will not fer afide a | 
Plea of Outlawry, by Reafon thatir’s | 
pleaded in Bar, 286 | 
How far the Court will fet afide a Plea, | 
by Reafon of its being trivolous, 373 | 
How far the Court will give Liberry | 
that a Plea may be withdrawn, 35 | 
1395 390 | 
How far the Court gives Liberty to plead | 
double, 3 
How far the Court will give Liberty, or 
not, that the Rules for Pleading fhall 
be enlarged, 457 


Podtion. 
"The Manner of raifing Portions, 118 
“How far a Portion fhall be raifed, or nor, 
by the Sale of a Reverfionary Term, 
co. by 438 | 


JDo22, 


How far a Perfon gains a Settlement by 
renting a ‘Tenement, Page 76 
When an Order of Removal is made 
upon an Appeal, how far fuch Order 
fhall be faid to be good, or not, in 
point of Form, 372 
How far a Perſon fhall be faid to gain a 
Settlement by living as a Servant, 309 
How fara Perfon gains a Settlement by 
living ina Parifh as an Apprentice, 115 
How far an Order of Removal fhall be 
faid to be conclufive to all the World, 
148 

How far that Part of the Statute of — 
Eliz. c.2. which directs that Parents 
fhall provide for their Children, fhail 
be conftrued to extend only to natural 
Relations, and not to Relations in 
in Law, 329 
Concerning what Things the Seffions has 
no Authority to make Orders upon 
Overfeers, 192 
Concerning what Things Juftices of Peace 
cannot make an Order upon Overfeers, 
207 

How far a Perfon fhall not gain a Settle- 
ment by ferving an Apprenticefhip, 
ay 

How far the Court will direét, that 
Overieers of the Poor fhall anſwer the 
Matters of an Affidavit, 65 


Poſtea. 


How far the Proſecutor muſt, give a Rule 
upon the Pofea for Judgment, before 
‘the Defendant can move that the Jury 
Proce{s may be recorded, 88 


Peiſon. 


How far the Court will diſcharge a Per- 
fon out of Cuſtody, on the Statute of 
2 Geo. 2. .by Reafon that the weekly 
Payment which thit Stature ,prefcribes 
was not duly made him, 31 


Pꝛivilege. 
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Privilege. 


How far the Court will fet afide a Plea 
of Privilege, by Reafon that there is 
no Affidavit annex’d to it, Page 216 


Pꝛoceſs. 


How far the Court will direct peremptory 
Iffues, in order to inforce their Procefs, 
84 

How far a Perfon, who juftifies under 
Procefs of an Inferior Court, fhall not 
be fubject to an Action for doing fo, 
331 


Pꝛohtibition. 


How far a Prohibition may be granted 
after Sentence, 169 
When a Prohibition is moved for, how 
far a Copy of the Libel figned by the 
Deputy Regifter of the Ecclefiaftical 
Court fhall be fufficient to be laid be- 
fore the Court above, without an Affi- 
davit that it isa true Copy, 285 


Pꝛoſecutor. 


How far the Court will give Leave that a 
Profecutor fhall compound his Proſe- 
cution, 295 

How far a Profecutor fhall be obliged to 
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Court the Money which is demanded, 
together with the Cofts, Page 253 


Purchaſe. 


What fhall not be faid to be a Waiver 
of the Benefit of a Plea of a Purchafe 
for a valuable Confideration without 
Notice, 64. 

What fhall not be faid to bea fufficient 
Plea of a Purchafe for a valuable 
Confideration without Notice, 166 





Quare Impedit. 


What fhall be faid to be a fufficient fetting 
out a Prefentation in a Quare Impedit, 
⸗ jm 


Qua Marranto. 


How far the Court will grant an Infor- 
mation, in the Nature of a Quo war- 
vanto, againft a Perfon for executing 
an Office, by Reafon that the Perfons 
who chofe him had not Authority to 
do fo, 301 

When a Rule is made to fhew Caufe 
why an Information, in the Nature of 
a Quo warranto, fhould net be granted, 
and that Rule is moved to be enlarg’d, 
upon what Terms the Court will en- 
large it, 34.0 


give a Note in Writing of his Place of | How far an Information, in the Nature 


Abode, 2 
When an Action is brought for a mali- 
cious Profecution, what fhall be faid 
to be a good Commencement of fuch 
Aétion, 465 


Proceedings. 


How far the Court will ftay Proceedings, 
by Reafon of a Defect in the Writ 
which the Defendant was ferved with, 

2 

How far the Court will not ftay the a 
ceedings in one Action, till the Cofts 
of a Notice of Trial in another are 

aid, 223 

In what Kind of A@tions the Court will 
{tay Proceedings, on bringing into 

xs 4 of, 


of a Quo warranto, fhall be granted 
againft a Perfon, by Reafon of his not 
being chofen into his Office at the Time 
he ought to have been, 326 
How far the Court will grant an Infor- 
mation, in Nature of a Quo warranto, 
and will not drive ‘the Party to take 
his Remedy by a Quo warranto only, 
221 

How far the Court will not grant an In- 
formation, in Nature of a Quo war- 
ranto, againft an Officer of a Corpora- 
tion, notwithftanding he was fworn 
into his Office by a Mayor De fa&o, 
264 

What is the proper Judgment to be given 
in an Information in the Nature of a 
Quo warranto, 238 
How 
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How far the Court will grant an Infor- 
mation againft a Perfon for exer- 
cifing an Office, by Reafon that thofe 
who elected him had no Authority to 
do it, er. Pege 193 

How far the Court will grant an Infor- 
mation, in the Nature of a Quo war- 
ranto, notwithftanding the Length of 
Time that the Party has been in Pof- 
feffion of his Office, 

How far the Court will grant an Infor- 
mation, in Natute of a Quo warranto, 
a ainft a Perfon,:in order to try the 
Validity of his Election, 46 


Quaker, 


When a Motion is made for an Attach- 
ment, how far the Affirmation of a 
Quaker may be read, or not, in Sup- 
port of fuch Motion, 145 


Quaſhing. 


How far the Court will not quaſh an In- 
dictment, by Reafon that the Offence 
contained in it is too great for that 
Purpofe, 105 


Rahire. 


How far the Court will fet afide a Judg- 
ment, by Reafon of a Rafures 60 


Rate. 


How far a Mandamus will lie to make a 
Rate, or not, 426 
How far an Affeffment of a Poors Rate 
fhall be faid to be good, or not, 411 
How far an Information fhall be granted, 
or not, againft Juftices of Peace, for 


making an unequal Rate, 10 
Reſcous. 

How fat the Court will not grant an At- 

tachment for a Refcous, 7 


How far the Court will grant an Infor- 
mation for a Refcous, notwithftanding 
the Re/cous be not return’d, 58 

Vor. IL 


219. 


When a Refcous is return’d upon a Per- 
fon, how far the Court will allow him 
to fubmit to a {mall Fine, without re- 
quiring him to talk with the Profecu- 
tor, Page 29g 


Riconniszances 


When a Recognizance has been entered 
into, that a Defendant fhall carry down 
an Indictment to Trial, and a Svive 
facias is brought upon that Recogni- 
zance, how far the Court has no Au- 
thority to ftay the Proceedings in it, 

253 

When a Perfon is committed for a Libel 
upon the Government, what thal! be 
faid to be a proper Recognizance upon 
fuch an Occafion, 293 

How far a Perfon’s own Recognizance 
fhall not be taken alone without other 
Sureties, bam a 

How far the Court will not difcharge a 
Man of his Recognizance, 05 


Returns 


How far Returns to Writs are filed a3 
of that Term when they ought to have 
come in, 151 

When a peremptory Rule is made upon 
a Sheriff to return a Writ, how far it 
fhall be with Cofts, 88 

How far a Court of Law will not relieve 
in cafe of an Execution, but will leave 
the Party to his Remedy in Pays 

1 


Rematuder. 


How far Crofs Remainders fhall be faid 
to be created by a Will, or not, 231 
How far the Words of a Will fhall be faid 
to convey Crofs Remainders, or not, 
367. 

How far it fhall not be in the Power of 
Truftees to deftroy Contingent Re- 
mainders, 187 
How far a Contingent Remainder fhall be 
faid to be deftroy’d, or not, 200 


6i Revertian. 
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Reverfion. 


How far a Reverfion fhall be faid to pafs 
by the Words of a Will, Page 202 


KRejoinder. 


When a Rejoinder is put in to a ſpecial 
Replication, how far the Rejoinder 
muft be under the Hand of Counfel, 

239 

How far the Court will not give Liberty 

to Rejoin double, 6 


Return:-Day. 


How far the Court will fuperfede a Writ, 
notwithf{tanding the Return-Day is 
expir’d, ..: 132 

How far a Writ of Enquiry may be re- 
turnable at a general Return- Day, 
notwithftanding the Suit is by Bill, 

238 


Replevin. 


How far the Court will not direct that 
an Under-Sheriff fhall anfwer the Mat- 
ters of an Affidavit, notwithftanding a 
Complaint made againft him relating 
to a Replevin, 415 


Rent. 


How far a Quantum Meruit will lie for 
Rent, or nor, 354 
How far an Indebitatus Affumpfit will lie 
for Rent, 386 
How far an Action of Covenant will lie 
againft an Executor of the original 
Leffee, notwithftanding the Leffor has 
accepted the Rent of the Affignee, 

. 372 


Recow. 


When Nu tiel Record is pleaded, what 
fhall not be faid to be a Failure of the 
Record, 280 

Whenthereare Rafuresin Records, how 
far the Court will make a Rule, that 
the Records themfelves fhall be pro- 
duced, 340 

2) 


Reiter. 


How far a Perfon is not obliged to make 
out a Copy ofa Regifter, Page 269 


Rist. 
How far the Court will grant an Infor- 
mation for a Riot, 138 


Robbery. 


How far a Perſon cannot be indicted of 
Robbery, by Reafon that at the ‘rime 
he took the Goods he claim’d a Pro= 


perty in them, 174 
Rule. 

How far a Defect fhall be faid to be cured 

by enlarging the Rule, - 363 


How far the Court will not difcharge a 
Rule, by Reafon of the Length of 
Time fince it was drawn up, 315 





Salhage. 


How far the Lord of a Manor may juftify 
detaining a Ship for Salvage, , 407 


Salary. 


How far the Court will direét that Part 
of a Perfon’s Salary fhall be deducted, 
423 


Aire Facias. 


When a Scire facias is brought in order 
to revive a Judgment, what fhall be 
faid to be a {iufficient Return-Day, or 
not, in fuch Writ, 306 

When a Scire facias is brought by an Ex- 
ecutor, to revive a Judgment which 
was recovered by his Teftator, the 
Certainty which is requir’d in fuch 
Writ, 307 


Servant. 


When an Order is made for Payment of 
Servants Wages, how far fuch —* 
all 
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Mall be ſaid to be good, or not, in 
point of Form, Page 451 


Sellious, 


The Conftruéction upon that Part of the 
Statute of 5 Geo. 2. which gives Coſts 
in Cafes of Orders made upon Appeal, 

413 

How far the Seffions has not an original 
Juriſdiction, but only by Way of Ap- 
peal, 228 

How far an Information may be granted 
againft Juftices of Peace for what they 
do in their Seffions, 249 

What fhall not be a fufficient Caufe for 
granting an Information againft a 
Court of Seffions. 250 

Sewers. 

How far Notice muſt be given to the 
Commiffioners of Sewers, before the 
Court will make even a Rule to fhew 
Caufe why a Certiorari fhould not be 
granted to remove up an Order of 
theirs, 283 

When a Certiorari is apply’d for, in order 
to remove up certain Orders of Sewers, 
and an Affidavie is produced that the 
Place in Queftion is not repair’d, how 
far fuch Affidavit fhall not be faid to 
be certain enough, 

When a Juftification is made under a 
Warrant from Commiffioners of Sew- 
ers, how far fuch Watrant fhall be 
faid not to be legal, 321 

When an Order of Commiffioners of 
Sewers is remov’d up by Certiorari, 
how far the-Court will not direct that 
the Return to it fhall be filed, without 
making a Rule to fhew Caufe, 151 

How far the Court will quafh an Order 
of Sewers, 


Sheriff. 


How far the Court ftays Proceedings 

_ upon a Diftringas nuper vic’, 32 

What Kind of Rules are proper to be 
made on an Under-Sheriff, 


of 1H. 5. c. 4. how far the Court 
will grant an Information againft him, 
Page 29$ 


Slander. 


How far Words which charge a Perſon 
with Lewdneſs are actionable, or not, 
238 

How far Words fhall be faid to be adiion. 
able, notwithftanding the Uncertainty 
in defcribing the Perfons whom the 
Words were fpoken of, 267 


Staying Proceedings, 


How far the Court will nor ftay Pro- 
ceedings in one Action, notwithftand- 
ing the Defendant agrees to fubmit to 
the Event which fhall be in another, 

Harrins. rb — 


Statute, 


How far that Part of the Statute of 21 
Fac. 1. ¢. 4. which direéts that the 
Party in certain Cafes fhall find an 
Affidavit that his Caufe of Action arofe 
within a Year before the Commencing 
of the Suit, fhall extend, or not, to 
Actions brought upon fubfequent penal 
Statutes, 413 


Suggeſtion. 
How far the Court will give Liberty to 
enter a Suggeſtion on the Roll, in or- 


der to warrant the Award of a Venire, 
186 
Supettedeas. 

How far the Court will grant a Super- 
fedeas, in order to difcharge 4 Perfon 
out of Cuftody, by Reafon of his not 
being declar’d againft in due Time, 

261 

How far Exceptions for fuperfeding a 
a Writ muft be taken before the Re- 
turh of if, 326 


Summons. 


33 
When a Perſon acts as Under-Sheriff and | How far it’s neceſſary, or not, that 4 


Attorney both, contrary to the Statute 


Perfon fhould be fummion’d before ad 
i Order 
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Order of Baftardy can be made upon | 


him, Page 241 


Surety. 


When a Surety pays Money on Behalf of 
his Principal, how far he will be inti- 
tled to bring an Indebitatus Aſſumpſit 
againft the Principal, 26 





Teſtatum. 


How far the Court will quaſn a Zefatum 
Capias, or not, 221 


Tender. 


How far Money cannot be brought into 
Court, where the Damages are very 
uncertain, 4 

The Certainty in a Plea of Tender, with 
Regard to defcribing the Place which 
the Tender was made in, 156 

When Money is brought into Court, how 
far the Defendant fhall not be allow’d 
to have it back again, 186 


Tend d hifus att he faym ~ 193. 
Time. 
How far an Imparlance is proper to be to 


a Day certain, or how far at a general 
Return-Day, 223 


Title. 


How far a Title is not proper to be given 
in Evidence in an Action of Trefpafs, 


120 
Toll. 
How far Toll fhall not be faid to be due, 
161 
Treaton. 


How far the Court will not bail a Perfon 
on an Indictment for petty Treafon, 83 


Traverſe. 


How far a Perſon ſhall be faid to have 
* taken an immaterial Traverfe'to a De- 


5 


claration in Prohibition te a Suit for a 
Rate, Page 309 


Crover. 


How far in Trover the Defendant can 
plead but two Sorts of Pleas in Bar; 
namely, Not gailty and Releafe, 414 

How far an Action of Trover will not lie 
againft a Servant, but only againft the 
Matter, 234 


Treſpaſs. 


When an Action of Treſpaſs is brought 
for the taking of Goods, how far the 
Defendant may be allowed to prove a 
Title to thofe Goods under an Execu- 
tion, notwithftanding he has pleaded 
the General Iffue, 452 


Trouble. 


When a Sum of Money is given a Perfon 
for acting in any Particular Matter, 
how far he fhall not be intitled to re- 
recover any greater Sum for his ex- 
traordinary Care and Trouble, 435 


Tryal. 


How far the Court will grant a new 
Trial, by Reafon of the Jury’s find- 
ing a Verdié contrary to the Direction 
of the Judge, 447 

How far the Court will give Leave thata ~ 
Trial fhould be put of a fecond Time, 


277 

How far a Notice of Trial fhall be faid 
to be fufficient, or not, 238 
When a Motion is made to put off a Trial, 
what fhall be faid to be a proper Affi- 
davit upon fuch Occafion, 294, 
How far the Court will ftay the Proceed- 
ings, or not, on a fecond Notice of 
Trial, till the Cofts of a former are 
paid, 344 
How far it’s requifite that there fhould be 
fourteen Days for Notice of Trial, 415 
How far a Trial at Bar cannot be mov’d 
for till Iffue is join’d, 125 
How far the Court will not grant a new 
Trial, notwithftanding the —— 

° 
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of the Datnages which were given in 
an Action of Slander, Page 197 
What fhall not be faid to be a good No- 
tice of Trial, 125 
What fhall not be faid to be a ſufficient 
Countermand of a Notice of Trial, 213 
What thall be faid to be a good Counter- 


mand of Notice of Trial, 21 

Within what Time a Motion muft be 

made to put off a Trial, 58 
Crate. 


How far an Agreement which is made in 
Reftraint of Trade fhall be faid to be 
binding, or not, 463 

When an Indiétment is found againft a 
Perfon, upon the Statute of 5 Eliz. 
for exercifing a Trade without having 
ferved an Apprenticefhip, how far fuch 
Indictment will not be good, by Rea- 
fon that the Trade was only exercifed 
in a Village, 225 

How far thar Part of the Sratute of 5 Eliz. 
which gives Juftices of Peace a Power 
to difcharge Apprentices, extends to 
no other Trades than thofe which are 
mentioned in the very Words ofit, 244 

When a Perfon is indi¢ted for exercifing 
a Trade, without having ferved a legal 
Apprenticefhip, contrary to the Statute 
of 5 Eliz. how far fuch Indiétment 
fhall be {aid to be good, or not, in 
refpect of its defcribing the Trade to 
be exercifed within this Kingdom at 
the Time of the Act, 147 
< 

Trophy: Doney. 

How far an Attorney fhall be difcharg’d 
from the Payment of Trophy-Money, 

. 143 
Tythe. 


How far the Tythe of a Corn-Mill thall be 
faid to be predial Tythe, or not, 336 
How far a Prohibition fhall go to the 
Ecclefiaftical Court in a Suit relating 
to Tythes, 392 
When a Conviction is made upon the 


Statute of 7 & 8 W. relating to Tythes, 


how far fuch Conviction fhall be faid 
to be good, or not, 144 
Vor. Il, 


When an Aétion is brought againft a 
Perfon for not taking away his Tythe, 
how far by the Common Law Notice of 
Tything need not be proved, Page 174 


Clacatur. 


How far the Court will give Leave that a 
Vacatur fhall be entered upon a Record, 
388 

Clartance. 
When a Verdict is obtained without any 
Defence at the Trial, how far the 


Court will not fet it afide, notwith- 
ftanding there’s a Variance between tine 


Plea and the Copy of the Iffue, 177 
Centre, 
Whom a Venire is proper to be directed to, 
24 
enue. 


The Certainty requir’d in an Affidavit to 
to change a Venue, 74 
When a Caufe of Action arifes in a Place 
that is a Town and County of itfelf,. 
how far the Court will not change the 
Venue into the County next adjoining, 
notwithftanding they cannot change it 
into the Town and County, 285 
How far the Court will give Time for 
moving to change a Venue, 152 
How far the Court will give the Plaintiff 
Leave to change his own Venue, 153 


Uerdick. 


How far the Court fets afide a Verdict 
for a Variance between the Record of 
ifi Priusand the Copy of the Iffue when 


there’s no Defence at the Trial, 28 
How far a Verdict fhall be faid to be fuf- 
ficient, or not, 387 


How far the Court will fet afide a Verdict 
when there is no Defence at the Trial, 
by Reafon of the Defects relating to a 
jury, 129 

How far an Information will lie againft 
an Officer for entering up a Verdict 


wrong, Se RES 
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Alury. 


How far the Seſſions have no Juriſdiction 
to hold Plea in an Indictment on the 
Statutes relating to Ufury, Page 143 


aife. 


What fhall be faid to be a good Covenant 
to ftand feifed to Ufes, 10 
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clay. 


What fhall be faid to be a good Prefcrip- 
tion for a Way, /23. 1423 


Tarrant. 


How far the Court will not grant an In- 
formation againft a Perion for execu- 
ting a Blank Warrant, 198 

How far an Officer may juftify under a 

~ Blank Warrant, 407 

What hall be faid to be a good Warrant 
of a Judge of the Court of King’s 
Bench, 28 


Mager. 


When Money is won upon a Wager at a 


Horfe-Race, how far fuch Money fhall 


not be allow’d to be recover’d, 291 


Waiver. 


What ſhall be faid to be a Waiver of a 
Day-Rule to be given on the Poffea, 59 


Will. 
When a Suit is inftituted in the Ecclefi- 
aftical Court in order to have the Bene- 


fit of a Legacy, how far the Courts of | 
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Common Law will not grant a Prohi- 





Remedy by Way of Appeal, Page 270 
| What fhall be faid to be a good Executory 
| Devife, or not. 209, 375 
How far Parol Evidence fhall explain a 

Will, 118 
How far a Codicil fhall be faid to explain 
| a Will, oe 
| What Share in a Perfonal Eftate fhall be 
faid to be bequeathed by a Will, 422 


Mitneſs. 


How far the Court will grant an Attach- 
ment againft a Witnefs, by Reafon of 
his not attending at the Trial, in Pur- 
fuance of a Subpena, 300 

How far aPerfon fhall be faid to be acompe- 
tent Witnefs, notwithftanding another 
Perfon is produced, who fwears that 
he heard the firft Perfon confefs that 
he was to gain by the Event of the 
Caufe, 178 





C0208. 


How far Words which are {poken of a 
Tradefman fhall be faid to be action- 
able, or not, 14, 79 

How far the Ecclefiaftical Court have not 
Jurifdiction ina Suit for Words, 87 

How far the charging a Man with Perjury 
fhall be faid to be actionable, 101 


Arit of Enquirty. 


How far a Writ of Enquiry ſhall be faid 
to be unduly executed, in Refpect of 
the Time of the Execution of it, 214 

When the Court fets afide a Verdict that 
is had upon a Writ of Enguiry, how 
far Cofts are to be paidy or not, 7did. 

The Time for executing a Writ of En- 
quiry, 101 

What fhall be ſaid to be a good Notice 

of executing a Writ of Enquiry, 122 


bition, but will leave the Party to his | 
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